
Message 

From: 

Sent: 

Massey, Matt [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=2109AA2BA51D4497B98BD1BBCEF98AFA-MASSEY, MATT] 
2/19/2019 7:31:54 PM 

To: McGartland, Al [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=5fe25fcldf634f9798675527e0070429-AMcGartl]; Benware, Richard 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

CC: 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =4b2e01 la22a44312a04299fl 18cc4d 11-Benware, Rich a rd] 

Moore, Chris [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =468b2a 3 786c445fb831 lc92c6ee86492-M oore, Chris] 
Subject: RE: Steam Electric ELG Option Selection Update 
Attachments: Steam Electric ELG Administrator Wheeler Option Selection (02-19-19)final.pptx 

Here are the latest briefing slides. 

Matt 

From: McGartland, Al 

Sent: Tuesday, February 19, 2019 2:28 PM 

To: Massey, Matt <Massey.Matt@epa.gov>; Benware, Richard <Benware.Richard@epa.gov> 

Cc: Moore, Chris <Moore.Chris@epa.gov> 

Subject: RE: Steam Electric ELG Option Selection Update 

Hi Matt, Richard and Chris. Richard, can you give us access to the sharepoint briefing slides? Thanks. 

From: Massey, Matt 

Sent: Tuesday, February 19, 2019 1:56 PM 

To: McGartland, Al <fv1cGartland.Al@epa.gov> 

Cc: Moore, Chris <Moore.Chris@epa.gov> 

Subject: FW: Steam Electric ELG Option Selection Update 

Hi Al, 

This just came in from the Steam Electric workgroup. It looks like nothing substantive has changed in the briefing. 

Matt 

From: Benware, Richard 

Sent: Tuesday, February 19, 2019 1:54 PM 

To: Fisher, Brian <Fisher.Brian@epa.gov>; Hutson, Nick <Hutson.Nick@epa.gov>; Bartlett, Keith 

<BartletLKeith@.?.P.~! . .-_g_gy>; Levine, MaryEllen <levine.maryellen@.?.P.~! . .-.8.9.Y>; Zomer, Jessica <Zorner..lessica@.?.P.~! . .-_g_gy>; 
Massey, Matt <Massey.Matt@lepa.gov>; Moore, Chris <Moore.Chris@epa.gov>; Schillo, Bruce <5chillo.Bruce@epa.gov>; 

Glaser, John <glaserajohn@)epa,gov>; Thorneloe, Susan <Thomeloe.Susan@epa,gov>; O'Mara, Kate 

<OMara.Kate(?.? .. ?.P.§_,_ggy_>; Ramach, Sean <Ramach.Se;:m@.fJ?.!},ggy>; DeMeo, Sharon M. <Demeo.Sharon@_!!?.P.§_,_gqy_>; 
Burgess, Karen <Burgess.Karen@epa.gov>; Obrien, Karen <obrien.karen@epa.gov>; Blanco-Gonzalez, Joel <Blanco

Gonzalez.Joel@epa.gov>; Smith, Mark <5mithJv1ark@epa,gov>; Shell, Karrie-Jo <ShelLKarrie--Jo@epa.gov>; Ackerman, 

Mark <ackerman.mark(Wepa.gov>; Hamilton, Denise <Hamilton.Denise@Depa.gov>; Dunn, John <Dunn..lohn@epa.gov>; 
Zhang, Qian <Zhang.Qian@epa.gov>; Bahor, Peter <Bahor.Peter(oJepa.gov>; Chadwick, Dan <Chadwick.Dan(oJepa.gov>; 

Evalenko, Sandy <Evalenko.Sandy@.§.P..f:l_,ggy>; Jordan, Ronald <Jordan.Ronald@:gp_f:)_._g9.y>; Matuszko, Jan 

<Matuszko.Jan@epa.gov>; Covington, James <Covington.Jarnes@epa.gov>; Allen, Ashley <Allen.Ashley@epa.gov>; 

Schnitker, Brian <Schnitker.Brian(oJepa.gov>; Chen, Jimmy <Chen.Jimmv@epa.gov>; Goldberg, Michael 

<Goldben_;.Michael(@gp_f:l_J{Q.Y.>; Paradise, Laura <Paradise.Laura@.gp§_,gqy_>; Norris, Gary <Norris.Gary@qp§_,_gqy_>; Witt, 
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Richard <WitLRich2rd@ep2.gov>; Behan, Frank <Behan.Frank@epa.gov>; Garcia, Al <g2rda.al@epa.gov> 

Cc: Rodgers-Jenkins, Crystal <3gggers-Jenkins.Crystal@.?.P.~!.,EQY>; Albert, Ryan <Albert:.Ryan@.?.P.~!.,.8.9.Y>; Wang, Lili 
<Wang.Lili@epa.gov>; Zobrist, Marcus <ZobrisLMarcus@lepa.gov>; Muela, Stephen <muela,stephen@epa.gov>; 

Rathbone, Colleen <Rathbone.Colleen@.QP.?,EQY>; Bauer, Candice <bauer.candice@ .. ?.P.?..JtQY..> 

Subject: RE: Steam Electric ELG Option Selection Update 

Final update. The Administrator briefing today is still scheduled to occur today from 4-5pm. [n addition, the powerpoint 
we will be bringing hard copies of has corrected the dates on the cover page, a few page numbers, and the units of 
pollutant loadings in one of the bullets. That version is available on the Sharepoint: 

https//usepa.sharepotnt.crnn/:p:!r/sitcs/OW Work/stemn(:!g/Sharcd'%20Docurnents/Stcam'%20E!cctl'ic0/;,20ELG%20Admi 
mstrator%)20Whedcr%)20Option%20Sd0ction'%20( 02-19-
I 9)final .pptx':\l we7770 lfoa2fl4d54bb 1c91 c.:.?.03a70c3&csf 1 &c d9zH 

For those of you who are not able to participate, would it be helpful to have a debrief for the workgroup sometime soon, 
like next week? If so let me know and [ will put something on the calendar. 

Best, 
-Richard 

From: Benware, Richard 

Sent: Monday, February 11, 2019 7:41 AM 

To: Fisher, Brian <Fisher.Btian@.?.P.?,.W.?.Y.>; Hutson, Nick <Hutson.Nick@.?.Pi~.,ggy>; Bartlett, Keith 
<BartletLKeith@lepa.gov>; Levine, MaryEllen <levine,maryellen@lepa.gov>; Zomer, Jessica <Zomer.Jessica@lepa.gov>; 

Massey, Matt <Massey.M2tt@epa.gov>; Moore, Chris <Moore.Chris@epa.gov>; Schillo, Bruce <Schillo.Bruce@epa.gov>; 

Glaser, John <glaser.iohn@.?.P.~!..-.8.QY>; Thorneloe, Susan <Thomeloe.Susan@.?.P.~!.,.8.9.Y>; O'Mara, Kate 

<0Mara,Kate@epa.gov>; Ramach, Sean <Ramach.Sean@epa.gov>; DeMeo, Sharon M.<Demeo.Sharnn@epa.gov>; 

Burgess, Karen <Burgess.Karen@epa.gov>; Obrien, Karen <obrien.karen@epa.gov>; Blanco-Gonzalez, Joel <Blanco-

Gonzalez.Joel@.§:.Pi\,gqy>; Smith, Mark <Smith.Mark@.?.P..f!..-.8.QY>; Shell, Karrie-Jo <Shell.Karrie-.lo@.?.P.?,.W.?.Y.>; Ackerman, 
Mark <ackerman.mark(wepa,gov>; Hamilton, Denise <hamilton.denise(wepa,gov>; Dunn, John <Dunn.John(@epa.gov>; 

Zhang, Qian <.?.b.?..r.m.Jl.i.?..D.@.?.P.~!.,.RQY>; Bahar, Peter <Bahor.Peter@gp_g_,ggy>; Chadwick, Dan <Chadwick.Dan@.?.P..?..,B9Y..>; 

Evalenko, Sandy <Evalenko.Sandy(Wepa.gov>; Jordan, Ronald <.Jordan.Ronald(Wepa.gov>; Matuszko, Jan 

<Matuszko.Jan@epa.gov>; Covington, James <Covington.James@epa.gov>; Allen, Ashley <Allen.Ashley(s-lepa,gov>; 

Schnitker, Brian <Schnitker.Bdan@.?.P..?..,B9Y..>; Chen, Jimmy <Chen.Jimrny@.QP.?:.!WY>; Goldberg, Michael 
<Goldberg.lVHchael(Wepa.gov>; Paradise, Laura <ParadiseJ.aura@Depa.gov>; Norris, Gary <Norris,Gary@epa.gov>; Witt, 

Richard <WitLR.ichard(iDepa.gov>; Behan, Frank <Behan,Frank@epa.gov>; Garcia, Al <garcia,al@epa.gov> 

Cc: Rodgers-Jenkins, Crystal <.R.Q.~gers-Jenkins.Crystal@.?.P..?..,B9Y..>; Albert, Ryan <Albert.Ryan@.?.P..?..,fmy>; Wang, Lili 
<Wang.Lili(dlepa.gov>; Zobrist, Marcus <Zobtist.Marcus@Depa.gov>; Muela, Stephen <muela.stephen(t'Depa.gov>; 

Rathbone, Colleen <Rathbone.Colleen@epa.gov>; Bauer, Candice <bauer.candice@epa.gov> 

Subject: RE: Steam Electric ELG Option Selection Update 

Hi All, 

Perhaps 3rd time is the charm, but Option Selection has been rescheduled for next Tuesday, Feb 19, 

Best, 
-Richard 

From: Benware, Richard 

Sent: Monday, February 04, 2019 3:45 PM 

To: Fisher, Brian <Fisher.Brian@:.s.P.?_,ggy>; Hutson, Nick <Hutson.Nick@kpa.gqy_>; Bartlett, Keith 

<Bartlett.Keith@epa.gov>; Levine, MaryEllen <levine.maryellen@epa.gov>; Zomer, Jessica <Zomer.Jessica@epa.gov>; 

Massey, Matt <Massey.Matt@epa.gov>; Moore, Chris <Mome,Chris(wepa,gov>; Schillo, Bruce <Schillo.Bruce(@epa.gov>; 

Glaser, John <glaser.iohn@:.QP.?,EQ.Y.>; Thorneloe, Susan <Thorneloe.Susan@.QP.?,EQ.Y.>; O'Mara, Kate 
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<0Mara.Kate@epa.gov>; Ramach, Sean <Ramach5ean@)epa.gov>; DeMeo, Sharon M.<Demeo.Sharon@epa.gov>; 

Burgess, Karen <3..!.~.rgess.Karen@.§P.?,.ggy>; Obrien, Karen <obrien.karen@.§:.Pi:\,gqy>; Blanco-Gonzalez, Joel <Blanco

GonzalezJoel@ep;:1ogov>; Smith, Mark <Smitf·1oMark@lepa.gov>; Shell, Karrie-Jo <ShelLKarrie-Jo@epa.gov>; Ackerman, 

Mark <ackerrnan.mark(@gp.§.,ggy>; Hamilton, Denise <harniltor1odenise@s.P.?.,g9.y>; Dunn, John <Dunn.John@ .. ?.P.iJA.tQY..>; 

Zhang, Qian <Zhang.Ojan@epa.gov>; Bahor, Peter <Bahor.Peter@Depa.gov>; Chadwick, Dan <Chadwick.Dan@Depa.gov>; 

Evalenko, Sandy <Evalenko.Sandv@epa.gov>; Jordan, Ronald <Jordan.Ronald(wepa.gov>; Matuszko, Jan 

<IVlatuszko..lan@.§P.~!.,EQY>; Covington, James <(.9.Y!.!.}.gton..lames@.§P.~!.,EQY>; Allen, Ashley <Allen.Ashley@.§:J.?.9..,gqy>; 

Schnitker, Brian <Schnitker.Brian@Depa.gov>; Chen, Jimmy <Chen.Jimmy@epa.gov>; Goldberg, Michael 

<Goldberg.Michael(wepa,gov>; Paradise, laura <Paradise.Laura(oJepa.gov>; Norris, Gary <f\Jorris.Garv@epa.gov>; Witt, 

Richard <Witt.Richard@:.s.P.?:.!Y2Y>; Behan, Frank <Behan.Frank@.s.P.?,.RQY>; Garcia, Al <garda.al@.?..P.~!.,.R9.Y> 
Cc: Rodgers-Jenkins, Crystal <Rodgers-Jenkins.Crystal@Depa.gov>; Albert, Ryan <AlberLRyan@Depa.gov>; Wang, Lili 

<Wang.Lili@epa.gov>; Zobrist, Marcus <Zobrist.Marcus(oJepa.gov>; Muela, Stephen <muela.stephen(@epa.gov>; 

Rathbone, Colleen <Rathbone,Colleen@.s.P.?:.!WY>; Bauer, Candice <bauer.candice@ .. ?.P.iJA.tQY..> 

Subject: RE: Steam Electric ELG Option Selection Update 

Hi Again Everyone, 

I just received a scheduler notice rescheduling the Option Selection briefing with the Administrator to Monday, 
February 11 from 10:30am-11:30am. Please make sure that if there had been any delegations, that the delegated 
individual is also aware of the change (only AAs were included on the scheduler). 

Best, 
-Richard 

From: Benware, Richard 

Sent: Monday, February 04, 2019 1:37 PM 

To: Fisher, Brian <Fisher.Btian@.§P.?,_ggy>; Hutson, Nick <Hutson.Nick@.?.P.i~.,_ggy>; Bartlett, Keith 
<Bartlett.Keith@lepa.gov>; Levine, MaryEllen <levine.maryellen@lepa.gov>; Zomer, Jessica <Zomer.Jessica@lepa.gov>; 

Massey, Matt <MasseyJv1att@epa,gov>; Moore, Chris <Moore.Chris@epa.gov>; Schillo, Bruce <Schillo.Bruce@epa.gov>; 

Glaser, John <glaser.iohn@.§P.~!.,EQY>; Thorneloe, Susan <Thomeloe.Susan@_§P.~!.,EQY>; O'Mara, Kate 

<0Mara.Kate@epa.gov>; Ramach, Sean <Ramach.Sean@epa.gov>; DeMeo, Sharon M.<Demeo.Sharnn@epa.gov>; 

Burgess, Karen <Burgess.Karen@epa.gov>; Obrien, Karen <obrien.karen@epa.gov>; Blanco-Gonzalez, Joel <Blanco-

Gonzalez_Joel@.§:.Pi\,gqy>; Smith, Mark <Smith"Mark@_§P..f!_,_g.9.y>; Shell, Karrie-Jo <Shell.Karrie-.lo@.§P.?,.ggy>; Ackerman, 
Mark <ackerman.mark(wepa,gov>; Hamilton, Denise <hamilton.denise(wepa,gov>; Dunn, John <Dunn.John(@epa.gov>; 

Zhang, Qian <.?.b.?..DRJl.i.?..D.@.?..P.~!.,.RQY>; Bahar, Peter <Bahor,Peter@~.P..?..,RQ.Y.>; Chadwick, Dan <Chadwick.Dan@.gp9_,g9.y>; 

Evalenko, Sandy <Evalenko.Sandy(Wepa.gov>; Jordan, Ronald <.Jordan.Ronald(Wepa"gov>; Matuszko, Jan 

<Matuszko.Jan@epa.gov>; Covington, James <Covington.James@epa.gov>; Allen, Ashley <Allen.Ashley@lepa.gov>; 

Schnitker, Brian <Schnitker.Br1an@.gp9_,g9.y>; Chen, Jimmy <Chen.Jimmy@gp_§,_g9.y>; Goldberg, Michael 

<Goldberg.lVlichael(Wepa.gov>; Paradise, laura <ParadiseJ.aura@Depa.gov>; Norris, Gary <Norris,Gary@epa,gov>; Witt, 

Richard <Witt.Richard(wepa.gov>; Behan, Frank <Behan.Frank@epa.gov>; Garcia, Al <garcia.al@epa.gov> 

Cc: Rodgers-Jenkins, Crystal <_R.9._~gers-Jenkins.Crystal@.gp9_,g9.y>; Albert, Ryan <Albert.Ryan@.gp9_,g9.y>; Wang, Lili 

<Wang.1..ili(dlepa.gov>; Zobrist, Marcus <Zobtist.Marcus@Depa.gov>; Muela, Stephen <muela.stephen(t'Depa.gov>; 

Rathbone, Colleen <Rathbone.Colleen@epa.gov>; Bauer, Candice <bauer.candice(@epa.gov> 

Subject: RE: Steam Electric ELG Option Selection Update 

Hi All, 

An updated set of slides is available on the sharepoint: 
lmps//usepa.sharepoint.com/:p:ir/sites/O\V\VorJ...:/steamelg/Shared.'%20DocumentsiSteam'%20Electric0<,20ELCr%20Ad.mi 
nistratorl;S.:0Wheekr';S.?.0Option%.:0Sekcbon%20(02-06-
l9) .pptx ?d=wa8eb6 f66568a4b599ff0c2fd56fo0d.04&csf= l &e=fdcl\-1 u E 

Best, 
-Richard 
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From: Benware, Richard 

Sent: Thursday, January 31, 2019 3:41 PM 
To: Fisher, Brian <Hsher.Brian@epa,gov>; Hutson, Nick <Hutson,Nick@epa.gov>; Bartlett, Keith 

<BartletLKeith@epa.gqy>; Levine, MaryEllen <levine.maryellen@epa.ggy>; Zomer, Jessica <Zorner.Jessica@epa.gqy>; 
Massey, Matt <IV1asseyJv1att@epa.gov>; Moore, Chris <Moore.Chtis(Wepa.gov>; Schillo, Bruce <Schfllo.Bruce(@epa.gov>; 
Glaser, John <glaseLlohn@epa.gov>; Thorneloe, Susan <Thomeloe.Susan@epa.gov>; O'Mara, Kate 

<0Mara.Kate@epa.gov>; Ramach, Sean <Rarnach.Sean@epa.gov>; DeMeo, Sharon M.<Demeo.Sharon@epa.gov>; 
Burgess, Karen <.B.\1.rness.Karen(?.? .. ?.P.§_,_ggy_>; Obrien, Karen <obrien.karen@.?.P.f!_,_g_gy>; Blanco-Gonzalez, Joel <Blanco
GonzalezJoel@lepa.gov>; Smith, Mark <Smith.Mark@epa.gov>; Shell, Karrie-Jo <Shell.Karrie-Jo@epa,gov>; Ackerman, 

Mark <ackerman.mark@epa.gov>; Hamilton, Denise <hamilton.denise@epa.gov>; Dunn, John <Dunn.John@epa.gov>; 

Zhang, Qian <?b.0n_g_,_Q.i_§.!.1.@.?.P.i~.,_g_gy>; Bahor, Peter <Bahot.Peter@.f.P.§_,_ggy>; Chadwick, Dan <Chadwick.Dan@.§:.P§_,_gg_y_>; 
Evalenko, Sandy <Evalenko.Sandy@epa.gov>; Jordan, Ronald <Jordan.Ronald@epa.gov>; Matuszko, Jan 

<Matuszko.Jan@ .. ?.P§_,gg_y_>; Covington, James <~~9..yj_Qgton.James@ .. ?.P§_,g9..y_>; Allen, Ashley <Allen.Ashle'{_@.gp_~!.,.RQY>; 
Schnitker, Brian <Schnitker.Brian@epa.gov>; Chen, Jimmy <ChenJimmy@epa.gov>; Goldberg, Michael 

<Goldberg.lV1ichael(@epa.gov>; Paradise, Laura <Paradise.Laura@epa.gov>; Norris, Gary <Norris.Gary@epa,gov>; Witt, 

Richard <Witt.Richard@ .. ?.P.0.,B9..Y..>; Behan, Frank <Behan.Frank@.?.P§_,_gg_y_>; Garcia, Al <garcia.al@f.P..?._,_ggy> 
Cc: Rodgers-Jenkins, Crystal <Rodgers-.lenkins.Crystal@epa.gov>; Albert, Ryan <AlberLRyan@epa.gov>; Wang, Lili 

<Wang.Uli(@epa.gov>; Zobrist, Marcus <Zobrist.Marcus@epa.gov>; Muela, Stephen <muela.stephen(wepa.gov>; 
Rathbone, Colleen <Rathbone.Colleen@g_pg_,gg_y_>; Bauer, Candice <bauer.candice@:gP.f,U.{9..Y.> 
Subject: Steam Electric ELG Option Selection Update 

Hi All, 

We have just been informed that Option Selection will take place from 3-4 pm on Wednesday, Febmary 6 and that AAs 
for relevant HQ offices have already been invited. However, it appears that RAs are not being invited. For members from 
HQ, please ensure that you brief your AA prior to option selection (I know many of you were working on this prior to the 
shutdmvn). For regional staff, I don't know what this means, but I would still suggest that you to brief your management 
to be safe. The briefing we provided at our workgroup meeting will be replaced with a slightly updated version later this 
week or Monday at the latest. I will provide a revised version as soon as practicable. If you have any further questions, 
please don't hesitate to ask. 

Best, 
-Richard 
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Appointment 

From: 
Sent: 
To: 

Subject: 

O'Donnell, Jessica (ENRD) [Jessica.O'Donnell@usdoj.gov] 

8/29/2018 8:48:14 PM 
O'Donnell, Jessica (ENRD) [Jessica.O'Donnell@usdoj.gov]; Zomer, Jessica [/o=Exchangelabs/ou=Exchange 
Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=a5c30484c1704ec79addf362bf776ed6-Hall, Jessica]; 
Levine, MaryEllen [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/cn=Recipients/cn=f59ef87b9924425897c750435bad5522-MLEVIN E]; Coghlan, Andrew (EN RD) 
[Andrew.Coghlan@usdoj.gov]; Fotouhi, David [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/cn=febaf0d56aab43f8a9174b18218c1182-Fotouhi, Da]; Neugeboren, Steven 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/cn=Recipients/cn=cfd837ac503949a9820715b53ba921e6-SN EUGEBO]; Grishaw, Letitia (EN RD) 
[letitia.Grishaw@usdoj.gov]; Vaden, Christopher (ENRD) [Christopher.Vaden@usdoj.gov]; lipshultz, Jon (ENRD) 
[Jon.lipshultz@usdoj.gov]; Hostetler, Eric (ENRD) [Eric.Hostetler@usdoj.gov]; McDermott, Martin (ENRD) 
[Martin.McDermott@usdoj.gov]; Hoshijima, Tsuki (ENRD) [Tsuki.Hoshijima@usdoj.gov]; Brightbill, Jonathan (ENRD) 
[Jonathan.Brightbill@usdoj.gov]; Roberts, Kathleen (ENRD) [Kathleen.Roberts@usdoj.gov]; Browne, Nikole (ENRD) 
[Nikole.Browne@usdoj.gov] 

Moot Court: Southwestern Elec. Co. v. EPA (5th Cir.) (Steam Electric ELGs) 
Attachments: Environmental Groups' Opening Brief.pdf; EPA's Response Brief.pdf; Brief of Intervenor Utility Water Act Group in 

Support of EPA.PDF; Environmental Petitioners' Reply Brief.pdf 
location: PHB 8000 

Start: 9/27/2018 7:00:00 PM 
End: 9/27/2018 9:00:00 PM 
Show Time As: Busy 

The briefs for this moot are attached. If anyone would like to participate by phone, please use this call in 
number and code: 

Call inl i 
Code: i Conference Code/ Ex. 6 i 

!-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·! 

Thanks, 
Jessica 

****** 

All - this is to schedule a moot court in the above-referenced case, which is scheduled to be argued on 

October 3. If anyone plans to participate by phone, please let me know and I'll circulate a call-in 
number. Martin will circulate the briefs about a week in advance. 

EPA folks - please feel free to pass this invite on to the program or anyone else I may have missed. And, I 
would appreciate it if you would please give me a list of the in-person attendees at least a day in advance, so 
that I can alert our security staff. 

Thanks! 
Jessica 
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Case: 15-60821 Document: 00514316595 Page: 1 Date Filed: 01/22/2018 

No. 15-60821 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

SOUTH\VESTERN ELECTRIC POWER CO:NfP ANY; UTILITY WATER ACT 
GROUP; UNION ELECTRIC CO:NfP ANY, doing business as Ameren l\1issouri; 

W A'TERKEEPER ALLIANCE, INCORPORATED; ENVIRONMEN'TAL 
INTEGRITY PROJECT; SIERRA CLUB; AJ'v1ERICAN WATER WORKS 

ASSOCIATION; N_ATIONAL ASSOCIATION OF WA'TER COJ'v1PANIES; CITY 
OF SPRINGFIELD, l\1ISSOURI, by and through the Board of Public Utilities; 

DUKE ENERGY INDIANA, INCORPORATED, 

Petitioners, 

V. 

UNITED STATES ENVIRON:NfENTAL PROTECTION AGENCY; E. SCOTT 
PRUITT, in his official capacity as Administrator of the United States Environmental 

Protection Agency, 

Respondents. 

Petitions for Review of an Order of the Environmental Protection Agency 

BRIEF OF INTERVENOR UTILITY WATER ACT GROUP 
IN SUPPORT OF RESPONDENTS 

Dated: January 22, 2018 Counsel listed onfollowingpage 
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Case: 15-60821 Document: 00514316595 Page: 2 Date Filed: 01/22/2018 

Kristy A. N. Bulleit 
Hunton & Williams LLP 
2200 Pennsylvania Avenue, NW 
Washington, DC 20037-1709 
202-955-1547 

Harry JVL Johnson, III 
'Timothy L. J\1cHugh 
Hunton & Williams LLP 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, VA 23219 
804-788-8784 
804-788-8239 

Counsel for Intervenor Utilzfy TV'ater A_ct Group 

.. 
11 
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Case: 15-60821 Document: 00514316595 Page: 3 Date Filed: 01/22/2018 

CERTIFICATE OF INTERESTED PERSONS 

Environmental Petitioners' Certificate accurately lists the parties and 

intervenors in this case. 

STATEMENT REGARDING ORAL ARGUMENT 

Oral argument is warranted for a number of reasons. This case involves the 

Effluent Limitations Guidelines and Standards for the Steam Electric Power 

Generating Point Source Category; Final Rule (the "ELG Rule" or "Rule"), 40 C.F.R. 

§ 423.10 et seq., promulgated by Respondent United States Environmental Protection 

Agency ("EPA"). The ELG Rule sets technology-based limitations for pollutants in 

various wastewaters from steam electric power generating plants. This massive rule 

was projected to cost the industry billions of dollars, and it will impact our society in 

innumerable ways. Seven separate petitions for review were filed by diverse interests, 

including industry, environmental organizations, and other affected groups. 

The petitions at issue here by Environmental Integrity Project, Sierra Club, and 

Waterkeeper Alliance, Inc. (collectively, "Environmental Petitioners") urge an 

interpretation of the ELG provisions of the Clean Water Act ("CWA"), 33 U.S.C. §§ 

1311, 1314, that would constrain EPA's authority in future ELGs rulemakings. 

Moreover, the petitions implicate core principles of administrative law and the 

Administrative Procedure Act, 5 U.S.C. §§ 500 et seq. ("APA"). 

111 
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Case: 15-60821 Document: 00514316595 Page: 4 Date Filed: 01/22/2018 

RELATED CASES 

Respondent EPA's brief accurately describes the related cases pending in the 

United States District Court for the District of Columbia and the United States Court 

of Appeals for the District of Columbia, in both of which the Utility Water Act 

Group ("lJWAG") is an intervenor-respondent. 

1V 
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Case: 15-60821 Document: 00514316595 Page: 5 Date Filed: 01/22/2018 

TABLE OF CONTENTS 

CERTIFICATE OF INTERESTED PERSONS ............................................................. iii 

STATEMENT REGARDING ORAL ARGU:l\1ENT .................................................... iii 

RELATED CASES ............................................................................................................... iv 

TABLE OF AUTHORITIES ............................................................................................ vii 

GLOSSARY ............................................................................................................................. x 

JURISDICTIONAL STATEMENT ................................................................................... 1 

STATEl'vfENT OF ISSUES ................................................................................................. 1 

STATEJ\1ENT OF THE CASE .......................................................................................... 1 

I. INTRODUCTION .................................................................................................... 1 

II. STATUTORY BACKGROUND ............................................................................ 4 

III. EPA'S REGULATION OF THE INDUSTRY'S WASTEWATER ................. 6 

A. The 1982 Steam Electric ELGs, and Use of Impoundments to 
'freat Waste,vater ............................................................................................. 6 

B. The 2015 ELG Rule ...................................................................................... 10 

1. Development of the ELG Rule ....................................................... 10 

2. EPA's Final ELG Rule ...................................................................... 13 

SUMMARY OF THE ARGUJ\,fENT ............................................................................... 16 

I. EPA HAD A SOLID FOUNDATION FOR THE LEGACY 
WASTEWATER LIJ\1ITS ....................................................................................... 16 

II. EPA ACTED REASONABLY IN SETTING LEACHATE LIJ\1ITS ........... 17 

ARGUJ\,IBNT ....................................................................................................................... 18 

I. STANDARD OF REVIEW ................................................................................... 18 

II. THE ELG RULE'S LEGACY WASTEWATER LIJ\,HTS ARE 
NEITHER ARBITRARY NOR CAPRICIOUS ................................................. 19 

A. EPA Possesses Discretion to Select Different BAT For Different 
W astestreams .................................................................................................. 20 

B. EPA Has Discretion to Regulate Wastewater Based on When It is 
Generated ....................................................................................................... 21 

V 

ED_002364A_00001356-00005 



Case: 15-60821 Document: 00514316595 Page: 6 Date Filed: 01/22/2018 

C. EPA Had a Sound Factual Basis For Regulating Legacy 
\Vastewater as a Separate Wastestream ....................................................... 24 

1. The Record Establishes That Legacy Wastewater is Very 
Different From Other Wastestreams .............................................. 24 

2. The BAT Limits for Newly Generated Wastewaters Are 
Based on Data and Rationales Inapplicable to l_.egacy 
Wastewater .......................................................................................... 26 

D. EP A's Decision to Select Surface Impoundments as BAT for 
Legacy Wastewater Was Reasonable ........................................................... 31 

E. EPA Had No Duty to Develop More Data on Possible BAT for 
l .. egacy Wastewater ........................................................................................ 32 

1. There is No General Obligation on Agencies to Develop 
All Possible Data Before Ivfaking a Decision ................................. 32 

F. EPA Had No Duty to Defer Selection of BAT ........................................ 33 

III. THE ELG RULE'S LEACHATE LIMITS ARE NOT ARBITRA_RY 
OR C~I\PRICIOlJS ................................................................................................... 35 

A. EPA Had Ample Record Support for Its Decision to Reject 
Chemical Precipitation as B)\T for Leachate ............................................. 35 

B. EPA's Determination Reflects a Legally Permissible Approach to 
Considering Costs ......................................................................................... 37 

CON(-::LUSION ................................................................................................................... 39 

CERTIFICATION OF COMPLIANCE WITH 
ECF FILING STANDARDS AND WORD LIIvHT ..................................................... 40 

CERTIFICATE OF SERVICE ......................................................................................... 41 

ADDENDUivL ........................................................................................................... ADD01 

Vi 

ED_002364A_00001356-00006 



Case: 15-60821 Document: 00514316595 Page: 7 Date Filed: 01/22/2018 

TABLE OF AUTHORITIES 

Page(s) 

Cases 

/lm. Iron & Steel Inst. v. EPA, 
115 F.3d 979 (D.C. Cir. 1997) ....................................................................................... 28 

Am. Petroleum Inst. 11• EPA, 
858 F.2d 261 (5th Cir. 1988), amended ~y 864 F.2d 1156 (5th Cir. 1989) ............ 37, 38 

Am. Petroleum Inst. v. EPA, 
787 F.2d 965 (5th Cir. 1986) ......................................................................................... 38 

Ame1: Textile 1\lft:r. Inst. v. Donovan, 
452 U.S. 490 (1981) ............................................................................................ 21, 32, 33 

Anna Jacques Hosp. v. Bunvell, 
797 F.3d 1155 (D.C. Cir. 2015) ..................................................................................... 21 

Ass'n rifPac: ·Fisheries v. EPA, 
615 F.2d 794 (9th Cir. 1980) ......................................................................................... 38 

Bqylor Cn!J. Hosp. Dist. v. Price, 
850 F.3d 257 (5th Cir. 2017) ......................................................................................... 19 

Center for A.uto Safe!)! 11• Fed. Iiighu;qy Admin., 
9 56 F .2d 309 (D. C. Cir. 1992) ................................................................................. 21, 32 

Chem. lvffrs. Ass'n v. EPA, 
870 F.2d 177 (5th Cir. 1989) ................................................................................... 19, 25 

Chevron, U.S.A., Inc. 11• J\JRDC, Inc. 
467 U.S. 837 (1984) ............................................................................................ 19, 23, 33 

E. I. du Pont de Nemours & Co. v. Train, 
430 U.S. 112 (1977) .......................................................................................................... 4 

FCC v. Fo.\.· Televz~r:ion Stations, Ini:, 
556 U.S. 502 (2009) ........................................................................................................ 21 

lvfaier 11• EPA, 
114 F.3d 1032 (10th Cir. 1997) ..................................................................................... 20 

.. 
V11 

ED_002364A_00001356-00007 



Case: 15-60821 Document: 00514316595 Page: 8 Date Filed: 01/22/2018 

lVfexichem Specialfy Resins, Inc. 11• EPA, 
787 F.3d 544 .................................................................................................................... 33 

Jvf_otor Vehicle A1jrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 
463 U.S. 29 (1983) .......................................................................................................... 18 

J\TRDCv. EPA, 
808 F.3d 556 (2d Cir. 2015) ........................................................................................... 33 

State f!f La. v. Veriry, 
853 F.2d 322 (5th Cir. 1988) ......................................................................................... 21 

Stih,vell v. Office efThrzft Superz 1ision, 
569 F.3d 514 (D.C. Cir. 2009) ....................................................................................... 32 

Tex. Clinical Labs, Ini: v. S ebeliuJ~ 
612 F.3d 771 (5th Cir. 2010) ................................................................................... 18, 19 

Tex. Oil & Gas A_ss'n 11• EPA, 
161 F.3d 923 (5th Cir. 1998) ................................................................................... .passim 

Statutes 

33 U.S.C. § 1311 ......................................................................................................... 4, 22, 37 

33 U.S.C. § 1311(b)(1)(C) ...................................................................................................... 2 

33 U.S.C. § 1311(b)(2)(A) .................................................................................................... 24 

33 U.S.C. § 1312 ..................................................................................................................... 2 

33 U.S.C. § 1313 ..................................................................................................................... 2 

33 U.S.C. § 1314 ..................................................................................................................... 4 

33 U.S.C. § 1314(6)(1)(13) ...................................................................................................... 5 

33 U.S.C. § 1314(6)(2)(13) .............................................................................................. .passim 

33 U.S.C. § 13140) .................................................................................................................. 2 

33 U.S.C. § 1316(a) ............................................................................................................... 24 

33 U.S.C. § 1369(b)(1)(E) ...................................................................................................... 1 

... 
V111 

ED_002364A_00001356-00008 



Case: 15-60821 Document: 00514316595 Page: 9 Date Filed: 01/22/2018 

Regulations 

40 C.F.R. § 401.11(s)(5) ..................................................................................................... 7, 8 

40 C.:F.Jt. § 423.10 et seq ......................................................................................................... 1 

40 C.F.R. § 423.11(b) ............................................................................................................. 7 

40 C.F.R. § 423.11 (r) .............................................................................................................. 3 

40 C.F.R. § 423.11(t) .............................................................................................................. 2 

40 C.F.R. § 423.13(g)(1)(ii) .................................................................................................. 15 

40 C.F.R. § 423.13(k)(1)(ii) .................................................................................................. 15 

Federal Register Notices 

39 Fed. Reg. 36,186 (Oct. 8, 1974) ....................................................................................... 6 

47 Fed. Reg. 52,290 (Nov. 19, 1982) ............................................................................ 6, 7, 9 

82 Fed. Reg. 43,494 (Sept. 18, 2017) .................................................................................. 14 

1X 

ED_002364A_00001356-00009 



Case: 15-60821 Document: 00514316595 Page: 10 Date Filed: 01/22/2018 

APA 

BAT 

BATW 

BPT 

CWA 

ELG 

Environmental Petitioners 

FATW 

FGi\1CW 

FGDW 

GW 

Leachate 

NPDES 

TSS 

lJWAG 

GLOSSARY 

Administrative Procedure Act 

Best Available 'Technology Economically 
Achievable 

Bottom Ash Transport Water 

Best Practicable Control Technology Currently 
Available 

Clean \Vater Act 

Effluent Limitations Guidelines 

Environmental Integrity Project, Sierra Club, and 
\Y./ aterkeeper Alliance, Inc. 

Fly Ash Transport Water 

Flue Gas Mercury Control Wastewater 

Flue Gas Desulfurization Wastewater 

Gasification Wastewater 

Combustion Residual Leachate Wastewater 

National Ponutant Discharge Elimination System 

Total Suspended Solids 

Utility Water Act Group 

X 

ED_002364A_00001356-00010 



Case: 15-60821 Document: 00514316595 Page: 11 Date Filed: 01/22/2018 

JURISDICTIONAL STATEMENT 

Environmental Petitioners seek review of the ELG Rule, 40 C.F .R. § 423.10 et 

seq. This Court has exclusive jurisdiction to review ELGs pursuant to 33 U.S.C. § 

1369(b)(1)(E). 

STATEMENT OF ISSUES 

1. Did EPA have sufficient factual and legal basis to (a) classify "legacy 

wastewater" separately from other wastestreams and (b) conclude that impoundments 

represent Best Available Technology Economically Achievable (''BAT") for that 

wastewater based on the available evidence? 

2. Was EPA required to establish BAT limits for leachate based on 

technologies for which the Agency's estimates showed the costs would be significant 

and the marginal pollutant reductions would be de minimis, when the Environmental 

Petitioners have cited no contrary data in the record? 

STATEMENT OF THE CASE 

I. INTRODUCTION 

EP A's ELG Rule sets new, nationally uniform limits for pollutants in 

wastewater from hundreds of existing coal-fired power generating facilities. EPA 

developed these limits through a multi-step, sometimes iterative process. EPA first 

determined which technologies represent BAT and then set limits reflecting those 

technologies' performance for the specific industry wastestreams. 

1 
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Here, EPA set new and extremely stringent limits for five wastestreams: fly ash 

transport water ("FA TW"), bottom ash transport water (''BA TW"), flue gas 

desulfurization wastewater ("FGDW"), flue gas mercury control wastewater 

("FGJ'v1CW"), and gasification wastewater ("GW"). But it also concluded that the 

treatment technologies on which it based those limits were not immediately available 

to existing facilities. See, e.,g., EPA's Response to Public Comments (Sept. 2015), 

Index.10083 at 8-129-8-130. It therefore required permit writers to determine an 

applicability date that is "as soon as possible" for each facility, taking into account 

various factors. 40 C.F.R. § 423.11 (t); Index.12841 at 67,882-83. Environmental 

Petitioners do not challenge EPA's availability determination or its approach to 

setting applicability dates. 

Like all ELGs, those limits are technology-based. They are not based on 

impacts of discharges to receiving waters. Water quality-based protections, which 

apply without regard to EPA's technology determinations, are provided elsewhere in 

the CWA. See, e.g., 33 U.S.C. §§ 131 l(b)(l)(C), 1312, 1313, 13140)- Thus, this appeal 

focuses on EPA's determinations about the feasibility, performance, and cost of water 

treatment technologies, a fact-intensive and highly technical subject. 

Environmental Petitioners challenge two aspects of the BAT limits here. First, 

they challenge the BAT limits for "legacy wastewater" that is generated before a 

facility has technology available to meet the new, more restrictive limits. EPA 

determined that BAT for this wastewater is equivalent to the technology on which the 

2 
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prior ELGs were based. This involves treatment in settling ponds, typically by 

commingling compatible wastewaters for treatment. 

Legacy wastewater is highly variable. The individual wastestreams vary by 

facility, influenced by factors such as the rank of coal burned, boiler design, and the 

application of air emissions control technologies like baghouses. See) e.g., Index.12840 

at 6-3. The nature and amount of pollutants in the water source also has a profound 

effect on wastestream characteristics. See Index.9020 at 48-50. Commingled 

wastestreams are even more variable, reflecting many site-specific factors that 

influence their flow, characteristics, and treatability. See iefra p. 24-25. 'Thus, as EPA 

recognized, legacy wastewater is not amenable to the same approaches to treatment 

and control on which the Agency based the new limits for individual wastestreams. 

See infra pp. 26-28. 

Environmental Petitioners also challenge the BAT limits for combustion 

residual leachate wastewater ("leachate"). This is leachate from landfills and surface 

impoundments containing combustion residuals, including landfills and 

impoundments located off the generating site that are under the facility's operational 

control. 40 C.F.R. § 423.11(r); Index.12841 at 67,891-92. "Combustion residuals" 

comprise a variety of wastes produced from burning fuel to generate steam for 

electricitv. Index.12841 at 67,847; Index.12840 at 4-34. , 

As with legacy wastewater, leachate is highly variable across the industry. Ex, 

Index.4 7 at 3-24 0eachate characteristics dependent upon types of wastes stored by 
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plant); Index.2923 at 34,450. It originates from landfills and impoundments whose 

characteristics and operations vary widely. Index.12840 at 4-3 5-4-3 7 ( describing 

sources of leachate as rainfall or liquids contained in stored combustion wastes, and 

facility management practices). Leachate also is a small fraction of the overall 

wastewater from the steam electric generating industry. Index.12841 at 67,854; 

Index.12840 at 8-1 7. 

Environmental Petitioners' challenges lack merit. EPA possessed both the 

legal authority and the factual record to support the BAT limits for legacy wastewater 

and leachate. 

II. STATUTORY BACKGROUND 

The CWA requires EPA to establish, periodically review, and, if appropriate, 

update ELGs for point source discharges from existing facilities in various industries. 

33 U.S.C. §§ 1311, 1314. Pursuant to its "plenary rulemaking authority under the 

CWA," EPA sets these technology-based limits by evaluating the industry's 

wastestreams and promulgating nationally uniform, primarily numerical regulations 

for each industry category or subcategory, as the "circumstances so warrant." Tex. Oil 

& Gas Ass'n v. EE4, 161 F.3d 923, 938-39 (5th Cir. 1998); see E. I. du Pont de ]\Jemours 

& Co. v. Train, 430 U.S. 112, 121-22 (1977). Those limits do not apply immediately to 

individual facilities. Instead, they are incorporated into subsequent National Pollutant 
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Discharge Elimination System ("NPDES") permits issued by EPA or a state 

permitting authority. 1 

Under the C\V A, EPA develops ELGs in two stages relevant here. The first 

stage reflects the "best practicable control technology currently available" ("BPT"). 

33 U.S.C. § 1314(b)(1)(B). EPA establishes BPT "by reference to the average of the 

best performance of facilities within the industry, grouped to reflect various ages, 

sizes, processes, or other common characteristics." Index.12841 at 67,843; see 33 

U.S.C. § 1314(b)(1)(B). 

The second stage, which focuses on control of toxic and non-toxic, non-

conventional pollutants, reflects BAT. See 33 U.S.C. § 1314(b)(2)(B). Under the BAT 

standard, EPA must identify a model technology that is both technologically available 

and economically achievable by the industry as a whole. To make that determination, 

EPA must consider a number of factors: 

• age of equipment and facilities involved; 

• the process employed; 

• engineering aspects of the application of various types of control 
techniques; 

1 EPA's NPDES permit rules strictly limit the circumstances under which 
permit writers may relax site-specific technology-based limits already imposed in 
permits. 'Thus, EPA's BAT limits for legacy wastewater and leachate will not relax 
such limits. Because water quality-based limits are independent of technology-based 
determinations, EPA's BAT decision for legacy wastewater and leachate will not affect 
any water quality-based limits that have been or may be set for that wastewater. 
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• process changes; 

• cost of achieving effluent reductions; 

• non-water quality environmental impact (including energy requirements); 
and 

• "such other factors as the Administrator deems appropriate." 

EPA "has considerable discretion in evaluating the relevant factors and 

determining the weight to be accorded to each in reaching its ultimate BAT 

determination. Thus, the EPA has significant leeway in determining how the BAT 

standard will be incorporated into final ELGs." Te:,:. Oil & Gas, 161 F.3d at 928 

( citation omitted). 

III. EPA'S REGULATION OF THE INDUSTRY'S WASTEWATER 

The steam electric industry generates power for the nation's homes, businesses, 

and government offices, 24 hours a day, 365 days a year. In doing so, facilities 

generate various wastewaters. For decades, EPA has regulated these wastestreams 

and kept abreast of industry wastewater treatment practices. 

A. The 1982 Steam Electric ELGs, and Use of Impoundments to 
Treat Wastewater 

EPA first adopted ELGs for the steam electric point source category in 197 4. 

39 Fed. Reg. 36,186 (Oct. 8, 1974). EPA revised them in 1982. 47 Fed. Reg. 52,290 

(Nov. 19, 1982). EPA's 1982 ELGs set BPT limits covering the five wastestreams at 

issue here. 
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Fi\'IW is water used to sluice fly ash (z:e., ash carried out of the furnace by the 

gas stream and collected in precipitators or fabric filters) to the wastewater treatment 

system. BA'IW is water used to sluice ash and boiler slag from the bottom of the 

plant's boiler to a treatment system. Index.12841 at 67,846. FGDW is the byproduct 

of a wet "scrubber," air pollution control equipment that removes sulfur from flue gas 

before it is emitted. EPA classified FGDW in 1982 as "low volume waste," a 

category that, then as now, includes wastewater from all sources other than those for 

which specific limitations or standards are otherwise established by the ELGs. 40 

C.F.R. § 423.11(6); Index.12841 at 67,848; 47 Fed. Reg. at 52,305. 2 For these three 

wastestreams, EPA decided in 1982 to establish BPT limits for total suspended solids 

("TSS") and oil and grease. 47 Fed. Reg. at 52,296-97, 52,305. TSS consist of 

undissolved particulates in the wastewater. See Index.12840 at 7-4; see also 40 C.F.R. § 

401.11 (s)(S). TSS encompasses particulate metals and metals adsorbed to other 

particulates. Index.12840 at 8-2 n.55 (EPA regulated TSS "as an indicator pollutant 

for the particulate form of toxic metals" under ELG Rule). 3 

Facilities commonly meet these BPT limits by using settling ponds to treat the 

wastestreams, as EPA's 1982 rule anticipated. Index.4 at 71 ("J'vfost coal-fired 

2 This 1982 definition of low volume wastewater also encompasses leachate, 
FGJ'vICW, and GW. 

3 "EPA did not set limits for pollutants that are adequately controlled through 
the regulation of another indicator pollutant," like particulate metals where TSS limits 
are imposed. Id. at 11-1. 
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facilities have ash ponds ... for rrsS] removal."); Index.2923 at 34,439 (discussing 

current FGDW practices). These surface impoundments allow contaminants in 

wastewater to settle out before the water is discharged. Impoundments are designed 

to, among other things, "provide enough residence time to reduce TSS levels in the 

wastewater to a target concentration .... " Index.12840 at 7-4. The longer wastewater 

resides in an impoundment, the greater the opportunity for the treatment technology 

to work. Id. at 6-9. 

Surface impoundments are far from uniform. They "can vary substantially in 

size, capacity, and age." Index.4 7 at 5-11. 'Their surface areas can range from a few 

acres to 1,500 acres, capacities from 100,000 cubic yards to 63 million cubic yards, and 

ages from less than 2 years to nearly 50 years. Id. 

That is not all. The wastewaters handled within impoundments also are highly 

variable, as EPA has recognized. 4 In addition to the variation in pollutant 

characteristics for the same wastestreams plant-to-plant, wastestream inflow rates into 

surface impoundments vary widely. For FATW, EPA has recognized a range of sluice 

flow rates from 4,000 to 35.7 million gallons per day. Index.12840 at 6-8. For 

4 See) e.g., Index.47 at 5-7 ("The pollutant concentrations in ash transport water 
vary from plant to plant depending on the coal used, the type of boiler, and the 
particulate control system used by the plant.") (discussing FATW and BA1\v'); EPA, 
Jvfemorandum-Van·abili!J in Flue Gas Desu_!fun·zation Wastewater: Jvfoniton·ng and Response, 
Index.12006 at 15-16. Comments show that pollutants in source waters also affect 
the characteristics of wastewater characteristics. Index.9020 at 48-50 ( pollutant 
calculations corrected for pollutants already in source water). 
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BA'IW, the sluice flow rate range was 3,150 to 34.6 minion gallons per day. Id. at 6-9. 

FGDW blowdown rates ranged from 3,300 to 24.2 million gallons per day. Id. at 6-2. 

Likewise, the contents of one surface impoundment are not the same as the contents 

of another surface impoundment. FATW, BATW, FGD\V, and other wastewaters 

are often mixed together in the same impoundments. E.g., 47 Fed. Reg. at 52,300 

(EPA calling "ash ponds" "combined waste treatment" facilities in 1982 rulemaking) 

(emphasis added). Based on 2006 data, EPA found that wastestreams other than ash 

transport water accounted for 3 to 93 percent of the total influent flow in ponds 

containing fly ash and bottom ash. Index.47 at 5-13. By 2009, out of 417 surface 

impoundments studied by EPA that contained BA TW, 212 contained both FA TW 

and BATW, 108 contained BATW, FA1\V, and FGDW, and 6 contained BA1\V and 

FGDW. Id. at 5-5. 

The most commonly commingled wastestreams include FA TW, BA TW, 

FGDW, cooling tower blowdown, and various types of low-volume wastewater. Id. at 

5-13. But other types also can be commingled, including coal pile runoff, pyritic mill 

rejects, and wastewater from coal washing operations. Id. Once commingled, 

individual wastewaters are no longer segregated, and the resulting mixture may differ 

from the simple sum of its pollutant inputs. Chemicals in the commingled 

wastewaters can interact. For example, coal pile runoff or wastewater associated with 

pyritic mi]] rejects can be acidic, which-when in contact with FA'TW or BA'IW

can change the distribution of particulate and dissolved metals. Id. 
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Another factor is influx of precipitation to the pond, which can dilute pollutant 

concentrations and make pollutant removal more difficult and more costly. See 

Index.12840 at 8-19 (discussing "direct precipitation" and changes to "flow rate and 

pollutant concentrations"). 

A third factor is the effect of pond management techniques, such as the 

addition of chemicals to adjust pH or to promote coagulation and settling of solids. 

Index.47 at 5-15. Pond management also may include physical techniques, such as 

dredging solids or recycling portions of pond wastewaters. Id at 5-15, 5-21. Each of 

these different management techniques may affect the concentration of pollutants in 

the pond's effluent. 

B. The 2015 ELG Rule 

1. Development of the ELG Rule 

In 2009, EPA initiated the rulemaking at issue here. EPA revisited its ELGs 

covering FA'TW, BA]W, and FGDW, as well as for combustion residual leachate, 

FGI\1CW, and GW. 

EPA extensively investigated available technologies for the treatment of the 

industry's wastestreams. It focused its study particularly on the "before treatment" 

and "after treatment" concentrations of pollutants in individual wastestreams. Thus, 

it looked at the untreated influent "typical" of each individual wastestream, segregated 

from all others, and the treated effluent discharged from model treatment 

technologies. Index.12840 at 13-2 (second and third data selection criteria). 

10 
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Because EPA was considering a multi-step treatment system for FGDW and 

GW and dry or closed-loop treatment for FATW, BATW, and FGI\1CW, it 

recognized that facilities no longer would be able to commingle those wastewaters in 

impoundments to meet the limits. See, e.g., Index.2920 at 14-15 ("EPA is proposing 

that dischargers demonstrate compliance with the new effluent limitations and 

standards applicable to a particular wastestream prior to mixing the treated 

wastestream with other wastestreams."); Index.12840 at 14-14 (discussing tank-based 

systems for FGDW). Thus, EPA had to consider how plants would make the 

transition to comply with the new limits. EPA studied the costs, engineering changes, 

and other statutory and discretionary factors relevant to transitioning from plants' 

existing wastewater treatment systems to any new model treatment systems. 

Ind ex.12840 at 9-3-9-7. 

\v'hen EPA proposed the new Rule, it noted several limitations on regulating 

pre-existing wastewater in the same fashion as other wastestreams. It explained that it 

lacked data to regulate existing FGDW in surface impoundments due to frequent 

commingling with ash transport waters. Index.2923 at 34,460-61; see Index.2920 at 

14-3-14-4 (discussing possible post-rule compliance scenarios for FGDW, including 

FGDW not previously mixed with other wastestreams). For FATW and BATW, 

EPA explained that the proposed "zero discharge" technologies 5 were not 

5 EPA considered, but rejected, chemical precipitation as BAT for FAT\V and 
BA'IW, because (1) EPA found no generating plant that used that technology on 
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demonstrated for existing wastewaters. Index.2923 at 34,461 (ex, "zero discharge" 

option for FA TW was a completely dry system that cannot be applied to FA TW 

already residing in surface impoundments). 

For leachate, EPA's proposal included two BAT alternatives: (1) treatment in 

surface impoundments to achieve limits equivalent to existing BP'T limits, or (2) 

chemical precipitation. EPA was unable to identify any industry facility that used 

chemical precipitation to treat leachate. Index.2920 at 10-29. EPA also lacked 

information from which to estimate the actual costs of setting limits for leachate 

based on chemical precipitation, especially at landfills and impoundments not located 

on the same site as the permitted generating facility. Therefore, EPA solicited such 

information. Id. at 8-32-8-33. 

EPA determined the total costs for all proposed options by calculating plant-

level capital costs, annual operation & maintenance costs, and other one-time or 

recurring costs, such as periodic equipment replacement. Index.12840 at 9-2-9-3. 

EPA used this information to conduct other economic analyses. For each option 

under consideration, EPA calculated, among other things, industry-wide compliance 

costs, cost-to-revenue ratios on plant- and parent-entity levels, and cost-effectiveness 

ratios (which compare cost to pollutants removed expressed as "toxic-weighted 

Ei\'IW and (2) its preliminary analysis suggested that chemical precipitation would be 
less effective than the technologies on which it focused and would be comparably 
costly. Index.12840 at 7-25, 7-36. 
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pound-equivalents" ("'TWPE")). 6 Index.12842 at 3-1-4-12, App. F. For the options it 

deemed most viable, the Agency conducted further analyses of the impacts on 

national electricity reliability, employment, and household electricity prices. Id. at 5-1-

7-19. Finally, pursuant to Executive Order 12866: Regulatory Planning and Review 

and Executive Order 13563: Improving Regulation and Regulatory Review, EPA also 

conducted a cost-benefit analysis of "the differential relationship of benefits and costs 

across options," providing "insight into the net gain to society from imposing 

increasingly more costly requirements." Index.12843 at 13-2. 

2. EPA's Final ELG Rule 

After completing its feasibility, performance and cost analyses, EPA finalized 

aggressive BAT limits for individual wastestreams based on advanced technologies. 

EPA established new limits on FGDW and G\V. Index.12841 at 67,850. EPA 

established a zero discharge limit, prohibiting a13,y discharge of FA]W, BA'IW, and 

FGJ\1C under most circumstances. Id. 

For leachate from existing landfills and impoundments, EPA set BAT equal to 

previous BPT limits, based on surface impoundments as the model technology. Id. at 

67,854. In rejecting chemical precipitation as B_i\T for leachate, EPA first noted that 

it had not received the requisite information. Id. The Agency further noted that 

6 ]WPE allows a comparison of mass loadings of different pollutants based on 
their toxicity. Index.2920 at 10-3. T\X'PE is calculated by multiplying "the mass 
loadings of pollutant in pounds/year by the pollutant specific [toxic-weighting factor] 
to derive a 'toxic-equivalent' loading Ob-equivalent/yr), or TWPE." Id. 
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leachate contributes a very small portion of the pollutants discharged collectively by 

all steam electric power plants (approximately 3 percent of baseline loadings, on a 

toxic weighted basis). Id. 7 And it concluded that the other new requirements of the 

rule, which address the three highest sources of pollutant loadings, represent 

reasonable further progress towards achievement of the CW A's goals. Id. 

For legacy wastewater, EPA decided to set limits different from the new limits 

for individual wastestreams. Id. at 67,854. EPA concluded that the technologies to 

treat individual wastestreams were not immediately available because facilities needed 

time to modify their wastewater handling and treatment systems to comply with the 

new limits. 8 EPA therefore included provisions requiring permit writers to determine 

the date on which the technologies would be available and the new limits could be 

met. Id. at 67,883 (permitting authorities to determine the earliest date each facility 

can meet new requirements after November l, 2018, but no later than December 31, 

2023, taking into account relevant factors). 9 Those factors include the time necessary 

7 At proposal EPA similarly estimated "that the amount of pollutants 
collectively discharged in leachate by steam electric plants is a very small portion of 
the pollutants discharged collectively for all. .. plants (i.e., less than % a percent)." 
Index.2920 at 8-32. 

8 See id. at 67,882-83 (discussing scope and scale of considerations plants were 
faced with to meet new limits). 'The sheer cost of the Rule, which is projected to cost 
industry billions, underscores the substantial steps that must be taken to come into 
compliance. See id. at 67,842 ( estimated cost of $4 71-480 million annually). 

9 EPA has since changed the date range for certain wastestreams to between 
November l, 2020, and December 31, 2023. 82 Fed. Reg. 43,494 (Sept. 18, 2017). 
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to plan, design, procure, and install new equipment, plant changes required by other 

new EPA regulations, and other factors as appropriate. Id. at 67,883. 

Consistent with its proposal, EPA set BAT limits for legacy wastewater 

equivalent to the BPT limits for FATW, BATW, and low volume wastewater. See) e.g.) 

40 C.F.R. §§ 423.13(g)(1 )(ii) (FGDW), 423.13(k)(1)(ii) (BAT\V). Although EPA 

considered comments filed by Environmental Petitioners10 recommending that EPA 

select chemical precipitation ( or chemical precipitation plus biological treatment) as 

BAT for legacy wastewater, 11 the Agency declined to do so. EPA was unable to 

conclude that the technologies preferred by Environmental Petitioners were 

technologically or economically available for legacy wastestreams. 

10 Index.9039 at 114-17. Environmental Petitioners argued, among other 
things, that chemical precipitation might be capable of treating some commingled 
wastes, because it can treat leachate. Id. at 117. Chemical precipitation is the addition 
of "chemicals to the wastewater to alter the physical state of dissolved and suspended 
solids to help settle and remove them. The specific chemical(s) used depends upon 
the type of pollutant requiring removal." Index.12840 at 7-5. Although 
Environmental Petitioners acknowledged that EPA "rejected the technology [for 
FA'IW and BAT\V] because of its purportedly high cost relative to dry handling," 
they offered nothing to show that EPA's cost calculation was wrong, provided 
nothing beyond their assumptions that the technology could treat FATW or BATW, 
and offered no explanation of how EPA would set reasonable limits on the variable 
legacy wastewater wastestream. Index.9039 at 117. 

11 Index.10083 at 8-162-8-168. 
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SUMMARY OF THE ARGUMENT 

I. EPA HAD A SOLID FOUNDATION FOR THE LEGACY 
WASTEWATER LIMITS 

EPA had a factual and legal basis to classify legacy wastewater separately from 

other wastestreams. The Agency undeniably has discretion to identify different 

wastewaters within each industrial category and to establish different limits for them. 

Here, EPA had ample information showing that legacy wastewater is highly variable 

and categorically different from the entirely separate wastes and wastestreams the 

new, more restrictive BAT technologies presume, thus warranting separate regulation. 

This remains true even if one characterizes EP A's regulation of legacy wastewater as 

based solely on "when" the wastewater was generated. In any event, the CW A 

expressly and impliedly authorizes EPA to take into account when a wastewater is 

generated. 

EPA reasonably concluded that impoundments represent BAT for this 

historical wastestream. Settling ponds have been shown to be effective in removing 

pollutants in particulate form. Due to the high variability of legacy wastewater in 

ponds, there is a dearth of data on alternative technologies to treat other pollutants. 

Without data, EPA reasonably rejected Environmental Petitioners' claims that 

technologies for other wastestreams should be assumed effective for legacy 

wastewater, too. EPA rationally concluded that the data were insufficient to establish 

BAT based on anything other than impoundments. 
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EPA had no legal duty to forego regulating legacy wastewater while it pursued 

data on newer treatment technologies. Environmental Petitioners argue that EPA had 

such a duty based on the mere possibility that alternative technologies for this 

wastestream might be found to be effective-thereby tacitly acknowledging that EPA 

possessed insufficient data to establish BAT based on a different technology. 'Their 

argument also ignores the long line of cases recognizing that agencies may regulate 

based on available data as long as they have a rational basis to do so. Here, EPA 

explained in detail why-based on the available data-impoundments represent BAT 

and other technologies do not. 

Nor was EPA required to refuse to establish BAT for legacy wastewater in this 

rulemaking. Environmental Petitioners argue that EPA should have declined to 

regulate so that permit writers could impose their own, case-by-case judgments as to 

BAT. This argument lacks any legal or factual support and, in any case, 

Environmental Petitioners waived it by failing to raise it in their comments. Indeed, 

they took the opposite position in their comments, arguing that EPA must establish 

BAT where data are available. 

II. EPA ACTED REASONABLY IN SETTING LEACHATE LIMITS 

Environmental Petitioners argue that EPA was required to establish BAT
1 

for 

leachate based on chemical precipitation technology. EPA, however, analyzed the 

exorbitant cost of such a technology and the tiny incremental pollutant reductions it 

would achieve for this wastestream. Congress included cost as a statutory factor to be 
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considered in establishing BAT, and the courts have upheld EPA's discretion to 

consider the grossly disproportionate cost in this manner. Given EPA's strong factual 

record on the significant cost of treating leachate with chemical precipitation 

technology, its BAT decision must be upheld. 

ARGUMENT 

I. STANDARD OF REVIEW 

Under the AP A's arbitrary and capricious standard, Environmental Petitioners 

face a heavy burden. 'They must establish that EPA '"has relied on factors which 

Congress has not intended it to consider, entirely failed to consider an important 

aspect of the problem, offered an explanation for its decision that runs counter to the 

evidence before the agency, or is so implausible that it could not be ascribed to a 

difference in view or the product of agency expertise."' Tex. Oil & Gas Ass'n, 161 

F.3d at 933 (quoting 1\/fotor Vehicle Mfrs. Ass'n 11
• State Farm Mut. Auto. Ins. Co., 463 U.S. 

29, 43 (1983)). "Under this deferential standard, the Court may not substitute its own 

judgment for that of the agency. Rather, the Court must determine whether the 

agency action 'bears a rational relationship to the statutory purposes' and whether 

'there is substantial evidence in the record to support it."' Id. at 933-34 (internal 

citations omitted). 

In making this determination, the Court presumes that agency action is valid, 

and the petitioner has the burden of overcoming this presumption. Tex. Clinical Lahs, 

Inc. v. Sehelius, 612 F.3d 771, 775 (5th Cir. 2010). The Court does not second guess 
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factual determinations. Instead, it asks whether EPA "gave at least minimal 

consideration to the relevant facts as contained in the record." Id. If it did, and 

EP A's "reasons and policy choices conform to minimal standards of rationality, then 

its actions are reasonable and must be upheld." Tex. Oil & Gas, 161 F.3d at 934 

(emphasis added) (citing, among others, Chem. Mfrs. A_ss'n v. EPA, 870 F.2d 177, 199 

(5th Cir. 1989)); Bqylor C'n!J. Hosp. Dist. v. Price, 850 F.3d 257, 264-65 (5th Cir. 2017) 

(same). 

Where the issues raised implicate EPA' s statutory authority, the Court must 

apply the now-familiar standard of Chevron, U.S.A_., Inc. v. 1\fRDC, Inc., looking first to 

"whether Congress has directly spoken to the precise question at issue." 467 U.S. 

837,842 (1984). If it has, the Court "must give effect to the unambiguously expressed 

intent of Congress." Id. at 843. If the Court finds the statute ambiguous, however, 

the Court must defer to any permissible agency construction of the statute. Id. 

II. THE ELG RULE'S LEGACY WASTEWATER LIMITS ARE 
NEITHER ARBITRARY NOR CAPRICIOUS 

Environmental Petitioners first challenge EPA's decision to regulate legacy 

wastewater separately from newly generated wastewaters. 'They argue that EPA was 

legally bound to classify legacy wastewater based on its original source (e.g., as FATW 

or BATW), regardless of what has happened to the wastewater since. As EPA 

explained throughout the administrative record, however, there are significant 

practical differences between the two categories of wastes, and those differences 
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justify their separate treatment under the ELG Rule. And, as this Court has expressly 

held, it is well within EPA's authority under the CWA to regulate differently to 

accommodate practical reality. 

A. EPA Possesses Discretion to Select Different BAT For Different 
Wastestreams 

'The CWA identifies the factors EPA must consider when selecting B_i\T. 

33 U.S.C. § l314(b)(2)(B). This Court has previously recognized that EPA "has 

considerable discretion in evaluating the relevant factors and determining the weight 

to be accorded to each in reaching its ultimate BAT determination." Tex. Oil & Gas, 

16 l F .3d at 928. Indeed, EPA has "plenary" rulemaking authority under the CW A, 

which vests it with "dZ:rcretion to set different limitsfar different point sources within the same 

category or subcategory J,vhen circumstances so warrant." Id. at 938 (emphasis added). Thus, 

"more lenient effluent limits for" some plants or wastestreams than for others 

"reflects a permissible interpretation of the CW A," particularly where EPA is 

"balancing the CW A's uniformity interest with the practical reality of differences 

within a category." Id. at 939. 

For instance, where pollutants are variable and dependent upon such factors as 

rates of flow, EPA has leeway in deciding how to establish ELGs. Jvfaier v. EPA, 114 

F .3d l 032, l 044-45 (l 0th Cir. 1997). In the face of a highly variable wastestream and 

limited data on technologies other than impoundments, EPA did just such a balancing 

here. 
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Ivioreover, it is a "well established rule that regulations need not remedy all 

evils, or none." State efLa. v. Veriry, 853 F.2d 322, 332 (5th Cir. 1988) (collecting 

cases). "[A]n agency has some leeway reasonably to resolve uncertainty, as a policy 

matter, in favor of more regulation or less." Center far Auto S q/e!y v. Fed. Ilighwqy 

Admin., 956 F.2d 309,316 (D.C. Cir. 1992) (citing Amer. TextileAifrs. Inst. v. Donovan, 

452 U.S. 490,528 (1981)). "Nothing prohibits federal agencies from moving in an 

incremental manner." Anna Jacques Hosp. v. Bunvell, 797 F.3d 1155, 1170 (D.C. Cir. 

2015) (internal quotation omitted) (citing FCC 11• Fox Television Stations, Inc., 556 U.S. 

502, 522 (2009)). 

B. EPA Has Discretion to Regulate Wastewater Based on When It is 
Generated 

Environmental Petitioners argue that, because the CW A instructs EPA to 

develop technology-based limits for "discharges," the statute necessarily prohibits 

EPA from considering the time period during which the wastewater discharged is 

generated by the category or class of point source. 12 Their argument is both logically 

flawed and incompatible with the statute, which not only allows but requires EPA to 

consider factors that implicate the timing, and thus the circumstances, under which 

wastewater is generated. 

12 Environmental Petitioners argue that EPA's selection of BAT for legacy 
wastewater was based solefy on when the wastes are generated. As discussed below, 
this characterization is inaccurate. EPA based its decision on evidence in the 
rulemaking record about the practical realities of treating highly variable legacy 
wastewater. 
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Environmental Petitioners agree that EPA must set ELGs taking into account 

the pollutant character of the "discharge" and the availability and economic 

achievability of technologies for reducing that discharge. E.g., Enviro. Br. at 40-41. 

But their challenge rests on the false premise that those factors are entirely 

independent of the time period during which sources generate the wastewater 

discharged. The timing of wastewater generation is inextricably linked to how it was 

generated. The timing also determines the management practices applied to that 

wastewater (including the choice of technologies and practices necessary to achieve 

prior ELGs). These factors profoundly influence the amount of wastewater, the 

characteristics of that wastewater, and the technologies available to treat it, as the 

record EPA compiled shows. See infra p. 24-28, supra p. 7-10. The evidence led EPA 

to conclude that surface impoundments are the only technology demonstrated to be 

available and effective for legacy wastewater. 

Environmental Petitioners point to nothing in §§ 1311 or 1314 that precludes 

EPA from considering the timing of wastewater generation when selecting BAT. To 

the contrary,§ 1314(b)(2)(B) commands EPA to consider the "age of equipment and 

facilities involved," "the process employed" and "engineering aspects of the 

application" of various control techniques. Id. These mandates necessarily require 

EPA to take into account the "practical reality" on the ground for existing sources 

when selecting BAT, to "account for substantial variations within an existing 

category ... of point sources." Tex. Oil & Gas, 161 F.3d at 939-40. Indeed, to accept 
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Environmental Petitioners' argument would violate Chevron's charge to look first at 

whether Congress has spoken on an issue. 467 U.S. at 842. Here, Congress has 

spoken on the factors EPA must consider. 

Likewise, EPA must find that a technology is "available" before it can be 

deemed BAT. This requires EPA to determine when a technology will be "available" 

to the industry, thereby allowing the time necessary to implement the technology to 

meet any new limits. See Index.10083 at 8-129-8-130 ("the implementation period in 

the final rule ... tracks when, in EPA's judgment, certain technologies represent [BAT], 

it is not ... based on a technology that is already available and achievable."). 

And, as Environmental Petitioners acknowledge, § 1314(6) (2) (B) expressly 

authorizes EPA to consider "such other factors as the Administrator deems 

appropriate." Enviro Br. at 60. Environmental Petitioners have offered no reason 

why the time period during which a waste is generated cannot be one of those factors 

"the Administrator deems appropriate" when EPA has provided a rational basis for 

considering it. See Cnevron, 467 U.S. at 842-43 (courts look first to whether Congress 

has spoken to issue and, if not, to whether the agency has employed permissible 

construction of statute). This is especially true given EPA's understanding that the 

industry already would be incurring substantial costs to comply with the new, more 

restrictive limits EPA set. See Index.12840 at 9-2. 

Other CWA provisions confirm that temporal considerations are contemplated 

and therefore appropriate when selecting BAT. The CWA differentiates between 
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wastestreams from new plants and those from existing plants when establishing 

ELGs. Compare 33 U.S.C. § 1311(b)(2)(A) (existing sources) 1,vith id.§ 1316(a) (new 

sources). The Act draws this distinction because of the practical differences between 

incorporating treatment technologies into new plants and requiring modifications to 

existing plants. See Index.12841 at 67,843. 

In short, EPA's decision to set separate BAT limits for legacy wastewaters fell 

well within its statutory authority. 

C. EPA Had a Sound Factual Basis For Regulating Legacy 
Wastewater as a Separate Wastestream 

1. The Record Establishes That Legacy Wastewater is Very 
Different From Other Wastestreams 

Throughout the record, EPA explained why it chose to classify legacy 

wastewater differently from newly generated wastewater and why it set different BAT 

limits for the two wastestream classes. EPA reasonably concluded that legacy 

wastewater is highly variable and no longer has the same characteristics as when it was 

first generated. Index.12841 at 67,855. EPA summarized specific reasons for the 

variability in the preamble to the Rule. Id. (e.g., commingling with endless variety of 

wastewaters, different dilution and variations in flow, varying impact of precipitation 

events, etc.). In short, "the characteristics oflegacy wastewater contained in surface 

impoundments (flow rate and pollutant concentrations) vary at both any given plant, 

as well as across plants nationwide." Id. It is telling that Environmental Petitioners 

do not challenge these factual underpinnings. 
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EPA also realized that changes resulting from the new BAT limits on other 

wastewaters would interject new variability-and additional practical problems-into 

legacy wastewater. This is illustrated most vividly in the example of new "zero 

discharge" limits: 

For example, for a surface impoundment that receives both 
[FA TW] and cooling tower blowdown, if the plant converts 
to a dry ash handling system [because of a zero discharge 
limit], the surface impoundment would cease to receive 
additional [FATW], but it would continue to receive the 
cooling tower blowdown. In this example, the surface 
impoundment would now contain a mixture of cooling 
tower blowdown and legacy [FA'TWJ. As the plant 
continues to discharge from the impoundment, the 
concentration of pollutants in the impoundment that are 
associated with the legacy [FA TW] would decrease over 
time but theoretically would never become zero . .. because 
the remaining legacy wastewater is diluted over time but is 
never completely flushed from the impoundment. As 
pollutant concentrations associated with the legacy 
wastewater decrease over time, the treatability of the legacy 
wastewater remaining in the impoundment may be affected 
and, similarly, the resulting concentrations in the treated 
effluent may be affected. 

Index.2920 at 14-2. 

Between the commingling of different wastestreams, weather impacts, and the 

effect of changes in influent to surface impoundments, EPA had extensive evidence 

that legacy wastewater cannot be regulated the same way as its constituent 

wastestreams. See) e.g.) Chem. lvffrs. Ass'n, 870 F.2d at 253 n.340 ("A pertinent factor in 

assessing the reasonableness of [applying data for one wastestream to another] is 

whether raw waste levels are comparable.") (internal citations omitted). 
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2. The BAT Limits for Newly Generated Wastewaters Are 
Based on Data and Rationales Inapplicable to Legacy 
Wastewater 

Rather than challenge the ample record evidence, Environmental Petitioners 

seek to shoehorn legacy wastewater into other classifications. They point to EPA's 

rationale for setting other B_i\T limits and claim that EPA should have adopted the 

same technologies for legacy wastewater. But EPA's basis for the other wastewater 

limits shows why they are inapplicable to legacy wastewater. First, EPA lacked data 

for those technologies' ability to treat legacy wastewater that satisfied its data selection 

methodology. And second, the limits for other wastestreams are inconsistent with the 

reality of the legacy wastewater. 

a. The Record Lacks Data That Technologies Capable 
of Treating Typical Individual Wastestreams Are 
Capable of Treating Legacy Wastewater 

EPA evaluated the effectiveness of model treatment technologies based on 

data satisfying, among other things, two key criteria. First, for pre-treatment influent, 

data had to represent what EPA determined was "typical" of the wastestream in 

question (i.e., "without incompatible wastewater from other sources," including 

"substantial dilution"). Second, for post-treatment effluent, data had to come from 

plants employing the model technology. Index.12840 at 13-2 (data selection criteria 

for FGDW, leachate, and gasification waste streams). These criteria gave EPA a 

picture of target wastestreams "before" and "after" treatment by the model 

technology under review. See also id. at 13-1 ("EPA uses these criteria to select data 
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that reflect performance of the model technology in treating the industrial wastes 

under normal operating conditions."). 

Throughout the rulemaking, EPA explained that it lacked sufficient data to 

establish that any technology other than surface impoundments was effective at 

treating legacy wastewater. Index.2920 at 8-9 ("EPA considered subjecting legacy 

[FGD\v1 to the proposed BAT [for newly generated FGD\vl ... [but] EPA does not 

have the data to demonstrate that the technologies identified above represent BAT 

for legacy [FGD\vl."), 14-2 ("EPA determined these alternatives are either 

impracticable or insufficient data are available for establishing effluent limitations."). 

Similarly, EPA explained that it could not set limits based on technologies such as 

chemical precipitation followed by biological treatment, because data on the treatment 

of legacy wastewater with these technologies "are not available." Index.12841 at 

67,855. 13 

13 Environmental Petitioners note that EPA acknowledged the existence of 
"'fewer than ten plants that use chemical precipitation to treat [impoundment] 
wastewater that contains, among other things, ash transport water,"' Enviro. Br. at 42-
43 (quoting Index.12841 at 67,855 n. 29). From this, they argue that EPA should 
have selected chemical precipitation as BAT for ash transport legacy wastewater. But, 
as EPA explained further, and as Environmental Petitioners gloss over, there are no 
"data to characterize the effluent from these systems. Thus, no steam electric industry 
data exist to establish BAT limitations for possible 'fly ash-only' impoundments or 
'bottom ash-only' impoundments based on these technologies." Index.12841 at 
67,855 n.29. EPA would have violated its own data selection criteria, as well as 
common sense, if it assumed chemical precipitation was effective at treating wastewater 
without possessing the relevant effluent data. 
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Environmental Petitioners could have submitted to EPA data-if any data 

existed-demonstrating that their preferred technologies are effective at treating 

legacy wastewater, but they did not. Lacking data to justify a more stringent BAT 

limit, EPA reasonably set BAT based on a technology (impoundments) for which it 

had data. See, e.g., Am. Iron & Steel Inst. v. EA4, 115 F.3d 979, 1004 (D.C. Cir. 1997) 

(relied upon in Tex. Oil & Gas Ass'n, 161 F.3d at 935). 

b. EPA Gave Other Compelling Reasons Why It Could 
Not Regulate Legacy Wastewater the Same as Other 
Wastestreams 

The nature of both the technologies and limits for other wastewaters makes 

them incompatible with legacy wastewater. EPA explained that it envisioned plants 

would meet certain new limits by sending the wastestream to a discrete, tank-based 

system for treatment. E.g., Index.12840 at 14-14 (FGD\V limit implementation 

examples). There is no evidence that impoundments of legacy wastewater, even if 

managed separately, could be reduced to a tank-based treatment system. 

For other wastestreams, EPA imposed a complete prohibition on discharges. 

EPA developed these zero discharge limits based on plants employing "dry handling 

or closed-loop technologies" that 1vill not generate af!y waste1vater. Id at 13-3. As such, 

the ELG Rule's zero discharge limits are premised on wastewater no longer being 

generated by the facilities' processes. 14 By contrast, legacy wastewater already exists. 

14 See, e.g., Index.2920 at 14-2 ("For example, for [FATW], the technology basis 
identified for the proposed zero discharge requirement (i.e., conversion to dry ash 
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Index.12841 at 67,854 ("Legacy wastewater already exists in wet form, and thus dry 

handling could not be used eliminate its discharge."); see afro id. at 67,854-55 (EPA 

"lacks data to show that legacy wastewater could be reliably incorporated into a 

closed-loop process that eliminates discharges, given the variation in operating 

practices among surface impoundments containing legacy wastewater."). 'Thus, zero 

discharge limits are infeasible for legacy wastewater. 

In addition, EPA was missing a host of other information that the CW A 

requires to set BAT. To adopt Environmental Petitioners' preferred technologies, 

EPA would have needed, for example, information about: (1) the cost of connecting 

those treatment technologies to existing surface impoundments and/ or integrating 

them into a closed-loop system; (2) the engineering and process changes necessary to 

accommodate the new treatment technologies in plants' wastewater treatment systems 

downstream of the surface impoundments containing the legacy wastewater; and 

(3) allowable flow rate information from surface impoundments to the model 

technologies. See 33 U.S.C. § 1314(b)(2)(B). EPA had none of this information. 

Ivioreover, EPA had in the record information weighing against technologies 

other than surface impoundments. For example, with respect to legacy FGDW that is 

managed separately from other wastestreams, the record showed that the size of 

handling) would eliminate generating new volumes of [FA'IW] but does not eliminate 
[FA T\v1 that has already been generated and transferred to an impoundment prior to 
the conversion."). 
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treatment systems necessary to accommodate all previously generated flows would 

increase greatly and the cost of treatment systems would double. Index. l 0083 at 8-

154-8-156.15 

Attempting to overcome this data gap, Environmental Petitioners cite two 

record documents as purported evidence that a technology otl1er than surface 

impoundments might be effective at treating legacy wastewater. Enviro Br. at 43. 

Both documents are, by their terms, inapplicable to legacy wastewater and, in any 

event, make no mention of the effectiveness of treating highly variable, often 

commingled legacy wastewater. The Jenkins Leachate Report addresses only 

"whether chemical precipitation followed by biological treatment is technologically 

feasible to treat leachate." Index.9818 at 2 (emphasis added). 

Likewise, the conclusions of the Jenkins FGD Report apply only to FGDW 

and not to legacy wastewater in impoundments. Index.9363 at 21-22. Neither report 

addresses the feasibility, much less the cost, of treating leachate or FGDW when 

mixed with other wastestreams. These documents do nothing to detract from EP A's 

reasonable basis for regulating legacy wastewater as a separate wastestream. 

15 See also id. at 8-145-8-146 (comment that it would be "cost-prohibitive" to 
"dry out" legacy wastewater impoundments), 8-147-8-148 (comment that, "for the 
most part, there would be no effective way to [completely eliminate] .. .legacy 
wastewaters other than by the energy intensive process of forced evaporation"), 8-
150-8-151 ( comment that it would take "considerable time" to completely dewater 
legacy wastewater impoundments). 
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D. EPA's Decision to Select Surface Impoundments as BAT for 
Legacy Wastewater Was Reasonable 

EPA selected surface impoundments as BAT for legacy wastewater. This 

determination rests on EP A's thoughtful consideration of the data before the Agency 

in light of the factors in 33 U.S.C. § 1314(b)(2)(B). As such, EPA's decision must be 

upheld. 

EPA considered BAT for legacy wastewater from all relevant perspectives. It 

evaluated the processes employed in generating the wastestreams, the nature and age 

of the treatment systems, the processes employed by the industry for handling existing 

legacy wastewater, process changes that would be required to meet BAT limits for 

newly generated wastestreams, and the differences between legacy and newly 

generated wastewaters. 33 U.S.C. § 1314(b)(2)(B) (EPA must consider "the process 

employed" and "process changes"). EPA then considered data on model 

technologies for the treatment of legacy wastewater. Finally, EPA took into account 

the strong likelihood that "overall volumes of legacy wastewater will continue to 

decrease dramatically over time, as this rule becomes fully implemented," given the 

incentives the ELG Rule creates for industry to cease the treatment of ash transport 

waters via surface impoundments. Index.12841 at 67,855 (Z:e., zero discharge limits). 

EPA had reasons grounded in science and engineering. Surface impoundments 

are more than merely holding tanks. They treat wastewater through the settling 

process, which is effective for the reduction of particulates, including particulate 
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metals and other particulates to which metals are adsorbed. See Index.4 at 154, 159-

163. 

EP A's acknowledgement that other technologies are better at removing dissolz 1ed 

metals does not undermine the Agency's conclusion that surface impoundments 

reflect BAT for particulates, including particulate metals, in legacy wastewaters. EPA 

need not conclude that a technology removes every pollutant or every form of a 

pollutant in wastewater, especially when the Agency lacks requisite data to support a 

different technology. "[A]n agency has some leeway reasonably to resolve 

uncertainty, as a policy matter, in favor of more regulation or less." Center far Auto 

Safe£Y 11• Fed. Highu;qy Admin., 956 F.2d 309, 316 (D.C. Cir. 1992) (citing Am. Textile 

A1frs. Inst., 452 U.S. at 528). 

As such, given reliable data on the effectiveness of surface impoundments, "it 

could hardly be said that the EPA's decision ... did not at least conform to minimal 

standards of rationality." Tex. Oil & Gas Ass'n, 161 F.3d at 937. 

E. EPA Had No Duty to Develop More Data on Possible BAT for 
Legacy Wastewater 

1. There is No General Obligation on Agencies to Develop All 
Possible Data Before Making a Decision 

Environmental Petitioners argue that EPA had a duty to develop data on the 

technologies Environmental Petitioners prefer. Enviro. Br. at 42-48. They are wrong. 

"The APA imposes no general obligation on agencies to produce empirical evidence. 

Rather, an agency has to justify its rule with a reasoned explanation." Stihvell v. Office ef 
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Thr/ft Supen 1zsion, 569 F.3d 514,519 (D.C. Cir. 2009). \¼ere industry data are lacking, 

courts do not demand that an agency choose between developing the data and 

regulating. See A1exichem Special!)! Resins) Inc. v. EA4, 787 F.3d 544, 560-61 (D.C. Cir. 

2015. Instead, agencies are free to move forward on the data before them. See Am. 

Textile Jvffrs. Inst., 452 U.S. at 528. 

Environmental Petitioners argue further that EPA does not deserve deference 

here because the Agency somehow was responsible for the dearth of data. Enviro. 

Br. 26. As support for this proposition, they point to NillJC 11• EPA, 808 F.3d 556 

(2d Cir. 2015). Enviro. Br. at 46-47. That case is easily distinguishable on its facts. In 

J\JRDC EPA actively sought "to curtail discussion of onshore treatment" technology 

and "turned a blind eye to significant information about onshore treatment." 808 

F.3d at 573-74. Here, EPA actively sought information, e.g., Index.2923 at 34,433, 

and there is no evidence that EPA deliberately avoided collecting data, much less that 

it actively opposed the development of a'!Y information. Environmental Petitioners 

failed to produce data to support their arguments, and they cannot pass the blame to 

EPA. 

In essence, Environmental Petitioners are trying to manufacture burdens that 

the statute does not impose. 

F. EPA Had No Duty to Defer Selection of BAT 

In a last-ditch argument, Environmental Petitioners claim that EPA should 

have declined to set BAT limits for legacy wastewater, leaving states to do the job on 
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a case-by-case basis, using their "best professional judgment." Enviro. Br. at 44-45, 

48-49. 

As an initial matter, Environmental Petitioners failed to raise this argument in 

comments before EPA. See EPA Br. at 46-49. 16 Objections not raised "during the 

notice and comment period" are waived and not considered by this Court. Tex. Oil & 

Gas Ass'n, 161 F.3d at 933 n.7. Not only did Environmental Petitioners fail to raise 

this objection, their comments took the exact opposite position, including an entire 

section titled "EPA Must Reject Options that Allow BAT for FGD Wastewater to Be 

Determined Case-by-Case." Index.9039 at viii-ix. 

Environmental Petitioners' arguments fail on their merits in any event. As 

discussed above, EPA had ample evidence in the record from which to conclude that 

settling ponds represent BAT for legacy wastewater. It had no legal obligation to wait 

and collect more data that might or might not allow it to select some other technology 

on which to base different limits. Instead, it properly invoked its discretion to 

establish limits that provide the national uniformity and certainty that the C\VA's 

technology-based regulatory provisions anticipate. See Tex. Oil e::~ Gas, 161 F.3d at 

940. Indeed, Environmental Petitioners commented that EPA, when faced with 

technical differences or uncertainties, "may not fail, altogether, to establish BAT for a 

ic, lJWAG incorporates EP A's arguments in this regard by reference. 
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subset of facilities and rely on case-by-case BAT
1 

determinations for those facilities." 

Index.9039 at 41. 

In sU1n, EPA' s decisions regarding BAT for legacy wastewater are both 

consistent with the CWA and supported by the record. They should be upheld. 

III. THE ELG RULE'S LEACHATE LIMITS ARE NOT ARBITRARY OR 
CAPRICIOUS 

A. EPA Had Ample Record Support for Its Decision to Reject 
Chemical Precipitation as BAT for Leachate 

Environmental Petitioners' second challenge is to EPA's rejection of chemical 

precipitation as BAT for leachate. 'They contend that EPA concluded that chemical 

precipitation is technologically available and demonstrated for leachate, Enviro. Br. at 

56, even though EPA had no actual performance data demonstrating what that 

technology could achieve when applied to leachate. They also argue that "the 

record ... indicates" that using chemical precipitation would be "economically 

achievable" for the industry, id., even though EPA made no such determination. 

EPA did not model all of the economic impacts of setting leachate limits based 

on chemical precipitation, because its screening level economic analysis showed that 

additional technology costs would be significant and the marginal reductions 

potentially achievable would be de minimis. Index.10079 at 4-462 n.25. As EPA 

found, untreated combustion residual leachate contributes roughly 3% of the total 

untreated pollutant load generated by facilities in the industry. EPA estimated that 

imposing chemical precipitation-based limits for leachate would add $57.7 million 
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annually, increasing the total annual cost of the rule (already a whopping $479.5 

million annually) by over 12%. 

EPA's cost-effectiveness analysis at proposal also showed that setting BAT 

based on chemical precipitation would cost $3,315 per T\WE. See Index.8939 at 11-

1; Index.2923 at 34,474 n.38. An analysis prepared by the Electric Power Research 

Institute showed that using a more accurate costs assessment would produce a ratio of 

$5,630. Index.8939 at 11-1. According to an EPA review of the cost-effectiveness 

ratios for BAT ELGs for other industries, the highest cost-effectiveness EPA had 

previously imposed was $404/T\X'T~E. Index.2923 at 34,504. 

Although yielding little, this cost would increase the number of facilities 

spending between 1-3(% of their total revenue (before af!Y expenses are considered) 

just on this rule alone by eight, and increase the number of parent entities spending 

between 1-3% of their total revenue from all ventures by two. Index.12842 at 4-4-4-5 

(plant-levels), 4-11 (parent entity-levels). Environmental Petitioners downplay the 

significance of these increases, but they are massive, especially given the number of 

significant rules these facilities and companies face. Id. at 2-22-2-26 (discussing 

recent Cooling Water Intake Structures Rule, Coal Combustion Residuals Rule, and 

other regulatory requirements). EPA rightly rejected this option to avoid imposing 
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significant technology costs in exchange for de minimis incremental loadings 

reductions. Index.10079 at 4-462 n.25. 17 

B. EPA's Determination Reflects a Legally Permissible Approach to 
Considering Costs 

Environmental Petitioners appear to argue that EPA lacked authority to 

consider the significance of the costs and the de minimir amount of incremental 

reductions associated with a technology. But the statute gives EPA broad leeway to 

decide how to consider "the cost of achieving such effluent reduction," as this Court 

and others have repeatedly observed. Thus, while EPA cannot be forced to justify, by 

reference to "benefits," costs that it determines reflect reasonable further progress, 

nothing in the plain language of§§ 1311 or 1314, or in cases interpreting those 

provisions, prohibits EPA from considering the amount of pollutant reduction likely 

to be attained in deciding whether or not imposing a given cost is reasonable. 

To the contrary, two decisions of this Court, as well as a decision authored by 

now-Justice Kennedy, support the opposite view. EPA relied on these decisions in 

making its own determination not to impose extraordinary costs on the industry for de 

minimis incremental gains. Index.10079 at 4-460 n.19 ( quoting Am. Petroleum Inst. 

(API) v. EA4, 858 F.2d 261 (5th Cir. 1988), amended ~y 864 F.2d 1156 (5th Cir. 1989) 

17 EPA's social cost and benefit analysis also concluded that selecting chemical 
precipitation as BAT

1 

for leachate could have a net n~gati1 1e impact on society as high as 
$124.3 million annually, compared to selecting surface impoundments as BAT. 
Benefit and Cost Analysis, Index.12843 at 13-3. Although EPA did not rely on the 
results of that analysis, its finding is noteworthy. 
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("APT 1989''), Ass'n qf Pac. Fisheries v. EPA, 615 F.2d 794 (9th Cir. 1980), and Am. 

Petroleum Inst. v. EPA, 787 F.2d 965 (5th Cir. 1986) ("API 1986'')). In API 1989, this 

Court recognized that ''BAT limitations properly may require industry, regardless of a 

discharge's effect on water quality, to employ defined levels of technology to meet 

effluent limitations; a direct cost/benefit correlation is not required ... We are mindful, 

however, that this approach has its limits, as explained by Judge (now Justice) 

Kennedy in Association ef Pac/fic ·Fisheries." 858 F.2d at 265 (as amended by 864 F.2d at 

1156-57) (citations omitted). In Ass'n rifPac: Fisheries, the future Justice Kennedy 

wrote "[s]o long as the required technology reduces the discharge of pollutants, our 

inquiry will be limited to whether the Agency considered the cost of the technology, 

along with the other statutory factors, and whether its conclusion is reasonable. Of 

course, at some point extremely costly more refined treatment will have a de minimis 

effect on the receiving waters." 615 F.2d at 818. And inAPJ 1986, this Court said 

"EPA would disserve its mandate were it to tilt at windmills by imposing BAT 

limitations which removed de minimis amounts of pollutant agents from our nation's 

waters, while imposing possibly disabling costs upon the regulated industry." 787 F.2d 

at 972. 

In short, EPA possessed ample legal and factual support for its decision on 

BAT for leachate. Environmental Petitioners' challenge should be rejected. 
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CONCLUSION 

l.JWAG respectfully requests that the Court deny the Petitions for Review filed 

by Environmental Petitioners. 

Isl Harry M. Johnson, III 
Kristy A.N. Bulleit 
Hunton &Williams LLP 
2200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20037-1709 
202-955-1547 (tel.) 
kbulleit@hunton.com 

Harry I\1. Johnson, III 
Timothy L. I\kHugh 
Hunton &\Villiams LLP 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, VA 23219-407 4 
804-788-8784 (tel.) 
804-788-8239 (tel.) 
pjohnson(f~h unton.com 
tmchugh(f~hunton.com 

Counsel far Intervenor U tiliry Water Act Group 
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CERTIFICATION OF COMPLIANCE WITH 
ECF FILING STANDARDS AND WORD LIMIT 

I certify that the foregoing Brief of Intervenor Utility Water Act Group in 

Support of Respondents filed through the Court's ECF system, is an exact copy of 

the paper document, 5th Cir. R. 25.2.1, does not contain any personal identifiers 

requiring redaction, 5th Cir. R. 25.2.13, and has been scanned for viruses with the 

most recent version of a commercial virus scanning program and is free of viruses. 

I further certify that: 

1. this brief complies with the type-volume limitation of this Court's Order 

dated Sept. 27, 2017, because this brief contains 8,950 words, excluding the parts of 

the brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii); and 

2. this brief complies with the typeface requirements of Fed. R. App. P. 

32(a)(5) and the type style requirements of Fed. R. App. P. 32(a)(6) because this brief 

has been prepared in a proportionally spaced typeface using I'viicrosoft Word in 

Garamond 14-pt font. 

Date: January 22, 2018 /s/ Harry M. Johnson, III 
Counse~for Inten 1enor Utilz!J Water Act Group 
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CERTIFICATE OF SERVICE 

I certify that on January 22, 2018, a true and correct copy of the foregoing was 

filed through the Court's ECF system, and thereby served on all counsel of record in 

the consolidated cases. 

29142.080072 EMF _US 67810449v31 

Isl Harry M. Johnson, III 
Harry J'vf. Johnson, III 
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STATEMENT REGARDING ORAL ARGUMENT 

Pursuant to Local Rule 28.2.3, Petitioners request that the Court schedule 

oral argument in these consolidated cases. Petitioners respectfully submit that oral 

argument would assist the Court in disposing of this case, given the complexity of 

the rule at issue, the large number of parties, and the large number of arguments 

raised in the consolidated cases. 
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ACI 

BAT 

BCA 

BPT 

CWA 

EA 

ELG(s) 

EPA 

FGD 

FGMC 

NPDES 

RIA 

TDD 

TWPE 

GLOSSARY 

activated carbon injection 

best available technology economically achievable 

Benefit and Cost Analysis 

best practicable technology 

Clean Water Act 

Environmental Assessment 

Effluent Limitations Guidelines 

Environmental Protection Agency 

flue gas desulfurization 

flue gas mercury control 

National Pollutant Discharge Elimination System 

Regulatory Impacts Analysis 

Technical Development Document 

toxic weighted pound equivalent 
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JURISDICTIONAL STATE:MENT 

This case challenges aspects of the final Effluent Limitations Guidelines 

("ELGs") Rule issued by the United States Environmental Protection Agency 

("EPA") under the Clean Water Act ("CWA" or "Act"), 80 Fed. Reg. 67,838 (Nov. 

3, 2015) ("Final ELG Rule"). Petitioners Waterkeeper Alliance, Inc. and 

Environmental Integrity Project filed a petition for review in the Second Circuit 

Court of Appeals, and Petitioner Sierra Club filed a petition for review in the Ninth 

Circuit Court of Appeals, both within 120 days of publication of the final rule, in 

accordance with the Clean Water Act's judicial review provision, 33 U.S.C. § 

1369(b)(l) (providing that any interested person may obtainjudicial review of any 

EPA action promulgating an effluent limitation by filing a petition for review in 

the Circuit Court of Appeals in which the person resides within 120 days of the 

final rule). Pursuant to 28 U.S.C. § 2112(a), the Judicial Panel on Multidistrict 

Litigation then transferred to this Circuit and consolidated all four petitions 

challenging the Rule that were filed within the first 10 days after the Rule's 

effective date for purposes of judicial review. 1 See Consolidation Order, In re: 

E'P A, },_jjluent Limitation Guidelines, MCP No. 136, ECF Doc. 3 (J.P.M.L. Dec. 8, 

2015); Consolidation Order, Sw. Elec. Power Co. v. EPA, No. 15-60821, ECF Doc. 

1 In addition to the two cases filed by Environmental Petitioners, the Utility Water 
Act Group and its members filed cases both in this Court and in the Eighth Circuit 
Court of Appeals. 

1 
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00513301255 (5th Cir. Dec. 9, 2015). Three petitions for review of the Rule filed 

after the Panel's order were also consolidated with this case. 2 

2 These petitions were filed by the American Water Works Association and the 
National Association of Water Companies (originally filed in this Court); Duke 
Energy Indiana, Inc. ( originally filed in the Seventh Circuit); and the City of 
Springfield, Missouri ( originally filed in the Eighth Circuit). 

2 
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STATEMENT OF ISSUES 

l. Whether EPA's decision to create separate, less stringent best 

available technology pollution limits for so-called '"legacy wastewater" that a 

power plant generates and stores onsite prior to the compliance date for the rule, 

but does not discharge until after the compliance date, was arbitrary and 

capricious, an abuse of discretion, or otherwise unlawful because EPA failed to 

consider evidence that more effective treatment options were available to achieve 

more stringent pollution limits, and because EPA arbitrarily found that a purported 

lack of data supported setting less stringent limits instead of leaving the issue open 

for further, site-specific determination through power plant pennit renewals. 

2. Whether EPA's decision to set best available technology limits for 

leachate based on the use of surface impoundments is arbitrary and capricious, an 

abuse of discretion, or otherwise unlawful where EPA rejected more effective 

pollution control technologies which are available and affordable solely because of 

the size of the leachate wastestream relative to other power plant wastestreams, 

which is an unlawful basis for failing to require treatment of pollutant discharges 

with the best available technology. 

3 
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STATEMENT OF THE CASE 

This case concerns EPA's failure to fully protect people and the environment 

from toxic water pollution as required by the Clean Water Act. The Act sets a 

national goal of eliminating pollution discharged into our nation's waterways. 33 

U.S.C. § 1251(a)(l). To achieve that goal, EPA must establish increasingly 

stringent, technology-based limits, which are designed to spur industry to adopt 

new technologies for reducing, and ultimately eliminating, water pollution. Id. § 

1311. The rule at issue here establishes technology-based limits on water pollution 

from steam electric power plants, which are by far the largest industrial source of 

water pollution in the country. Final Environmental Assessment ('"EA"), 

Index.12553 at 3-15, Table 3-3.3 Every year, power plants dump into rivers, lakes, 

and streams billions of gallons of wastewater containing a slew of toxic pollutants 

such as arsenic, mercury, and lead. Effluent Limitations Guidelines and Standards 

for the Steam Electric Power Generating Point Source Category, Final Rule, 80 

Fed. Reg. 67,838, 67,838-40 (Nov. 3, 2015). The pollutants in the wastewater 

cause serious health problems, ranging from reduced IQ to cancer. Id. at 67,838. 

3 Consistent with an agreement among all of the petitioners in this proceeding, 
Environmental Petitioners cite to documents in the administrative record according 
to the following format a title for the document appears first, followed by the row 
in which the document appears in EPA' s Administrative Record Index, and then 
the pincite. For example, "Final Environmental Assessment, Index.12553 at 3-4" 
refers to page 3-4 of the Final Environmental Assessment, which is listed in row 
12553 of the Administrative Record Index. 

4 
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Power plant water pollution, particularly selenium, is also toxic to fish and other 

aquatic life. Final EA, Index.12553 at 3-4 to 3-5. 

Despite the huge volumes of wastewater discharged by power plants, and the 

extensive damage to people and the environment from such pollution, before 

issuing this rule, EPA had not updated the best available technology economically 

achievable ("BAT") limits for power plants since 1982. EPA proposed to update 

the regulations for power plants in 2013, 78 Fed. Reg. 34,432 (June 7, 2013), and 

finalized the regulations at issue here in 2015, 80 Fed. Reg. 67,838 (Nov. 3, 2015). 

In total, seven petitions for review are consolidated in the current 

proceedings, pursuant to the order of the Judicial Panel on Multidistrict Litigation. 

See Consolidation Order, In re: EPA, Effluent Limitation Guidelines, MCP No. 

136, ECF Doc. 3 (J.P.M.L. Dec. 8, 2015); Consolidation Order, Sw. Elec. Power 

Co. v. 'b'PA, No. 15-60821, ECF Doc. 00513301255 (5th Cir. Dec. 9, 2015). 

Petitioners Waterkeeper Alliance, Inc. and Environmental Integrity Project, who 

first filed their petition for review in the Second Circuit Court of Appeals,4 and 

Petitioner Sierra Club, which first filed its petition for review in the Ninth Circuit 

Court of Appeals,5 are referred to collectively herein as "Enviromnental 

Petitioners." Other petitioners in this proceeding include the Utility Water Act 

Group and two of its members, who originally filed petitions for review both in 

4 Waterkeeper Alliance, Inc. v. EPA, No. 15-3773 (2d Cir. filed Nov. 23, 2015). 
5 Sierra Club v. 'b'PA, No. 15-73578 (9th Cir. filed Nov. 23, 2015). 

5 
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this Court and in the Eighth Circuit Court of Appeals;6 the American Water Works 

Association and the National Association of Water Companies, who filed a petition 

for review in this Court; 7 the City of Springfield, Missouri, which filed a petition 

for review in the Eighth Circuit Court of Appeals/ and Duke Energy Indiana, Inc., 

which filed a petition for review in the Seventh Circuit. 9 

I. WATER POLLUTION FROM POWER PLANTS 

The final rule at issue in this case regulates water pollution, including 

mercury, arsenic, selenium and other toxic metals, discharged from steam electric 

power plants, which generate electricity by heating water to generate steam that 

drives turbines. The rule applies to power plants 10 that use nuclear fuel or fossil 

fuels such as coal, oil, or natural gas. See 80 Fed. Reg. at 67,839 n.1; see also 40 

C.F.R. § 423.10. 

Power plants account for about 30 percent of all the toxic water pollution 

discharged by industrial sources in the United States. 80 Fed. Reg. at 67,839-40. 

Indeed, power plants discharge more toxic water pollution than any other industry, 

and more than the next two largest polluting industries combined. 

6 Sw. Elec. Power Co. v. EPA, No. 15-60821 (5th Cir. filed Nov. 19, 2015); Union 
Elec. Co. v. EPA, No. 15-3658 (8th Cir. filed Nov. 19, 2015). 
7 Am. Water TVorks Ass 'n v. E? A, No. 15-60821 (5th Cir. filed Mar. 7, 2016). 
8 City ofSpringfield, Afo. v. EPA, No. 16-1647 (8th Cir. filed Mar. 15, 2016). 
9 Duke Energy Indiana, Inc. v. EPA, No. 16-1585 (7th Cir. filed Mar. 16, 2016). 
10 Throughout this brief, Petitioners use the term "power plants" to refer to only the 
categories of power plants regulated by the final ELG Rule. See 40 C.F.R. § 
423.10. 

6 
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Pollutant Loadings From Top 10 Point Source Categories11 

Point Source Category Total Toxic-Weighted Pounds 
Equivalent ("TWPE") Discharged 
Annually12 

Steam Electric Industry 2,680,000 
Pulp, Paper and Paperboard 1,030,000 
Petroleum Refining 1,030,000 
Nonferrous Metals Manufacturing 994,000 
Fertilizer Manufacturing 826,000 
Organic Chemicals, Plastics, Synthetic 649,000 
Fibers 
Ore Mining and Dressing 448,000 
Inorganic Chemicals Manufacturing 299,000 
Waste Combustors 254,000 
Textile Mills 250,000 

This rule is the first update to the federal regulations for water pollution from 

this industry in over 30 years, despite significant advancements in the processes 

used by the industry and in available wastewater treatment technologies. Id. at 

67,840. As power plants have adopted more advanced technologies to reduce air 

pollution, such as mercury and sulfur dioxide, from being emitted out of their 

stacks, much of that captured air pollution has been transferred to the plants' 

wastewater discharges for disposal instead. Id. at 67,840, 67,846. 

11 Final EA, Index.12553 at 3-15, Table 3-3. 
12 TWPE is the mass of pollutants times the toxic weighing factor for the pollutant. 
EPA uses the resulting figure to compare the impact of pollutants that have 
different toxicities. See Final EA, Index.12553 at 3-12. 

7 
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A. Types of Wastewater Discharged by Power Plants 

The rule regulates six wastestreams generated by power plants, including fly 

ash and bottom ash transport water, scrubber wastewater, and combustion residual 

leachate. Id. at 67,850-54. 

The following figure illustrates the types of wastewater produced by power 

plants. 13 

Fly ash and bottom ash are particles that remain after a fuel, such as coal or 

oil, is burned. Final Technical Development Document ('TDD"), Index.12840 at 

13 EPA, Steam Electric Power Generating Effluent Guidelines, 2015 Final Rule, 
Key Wastestreams, available at https://www.epa.gov/eg/steam-electric-power
generating-effluent-guidelines-2015-final-rule (last updated Nov. 29, 2016). 

8 
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4-6. Fly ash is collected from the plant's flue gases using a fabric filter or 

electrostatic precipitator ('"ESP") and transported away using either water or dry 

methods. Id. at 4-19 to 4-22. Bottom ash accumulates in the bottom of the boiler 

before being flushed away using either wet or dry systems. Id. at 4-24. Nearly 300 

plants dispose of bottom ash, and over 100 plants dispose of fly ash, by using water 

to transport the ash to an impoundment, which then discharges it to river, lake, or 

stream. See 80 Fed. Reg. at 67,846; Final TDD, Index.12840 at 6-10, Table 6-6. 

Plants that have installed air pollution controls commonly known as scrubbers 

(more technically known as "flue gas desulfurization" or "FGD" technology) also 

discharge wastewater containing metals and other pollutants that the scrubber 

system has removed from the air emissions. See 80 Fed. Reg. at 67,846. Power 

plants often send this wastewater to impoundments, as well, which then discharge 

it to rivers, lakes, and streams. See Final TDD, lndex.12840 at 7-3 to 7-4. 14 

Combustion residual leachate refers to liquids that drain out of a landfill or 

surface impoundment containing constituents of coal ash or materials from the 

plant's air pollution control systems. See 80 Fed. Reg. at 67,847. Data gathered 

by EPA indicates that leachate contains many of the same pollutants as scrubber 

wastewater, albeit at generally lower concentrations, and is therefore amenable to 

14 Systems installed to remove mercury from a power plant's air emissions, 
generally known as "flue gas mercury control" ("FGMC") or "activated carbon 
injection" ("ACI"), may also generate a wastewater stream. 80 Fed. Reg. at 
67,847. 

9 
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similar treatment. Final TDD, Index.12840 at 7-48. If the landfill or impoundment 

is lined, the leachate may be collected and then discharged to surface waters. Id. at 

4-34 to 4-36, 7-48. However, surface impoundments and landfills are often 

unlined or poorly lined, which results in leachate moving directly to groundwater 

and surface waters. 80 Fed. Reg. at 67,847; Final TDD, lndex.12840 at 4-35; Final 

EA, lndex.12553 at 4-10. In some cases, landfills or wet impoundments cover 

hundreds of acres, fill in local wetlands, and tum streams into drainage ditches for 

toxic wastewater that either leaks or is discharged from these sites. Final EA, 

Index.12553 at 3-28 to 3-37, lndex.12554 at A-14 to A-43. 

Over 100 plants in the country discharge combustion residual leachate, and 

each plant discharges an average of 80,000-90,000 gallons per day. Final TDD, 

Index.12840 at 6-12, Table 6-8. EPA estimates that the "industry-level 

combustion residual leachate loadings" total 70,300 toxic-weighted pound 

equivalents, orTWPE, per year. Id. at 10-39, Table 10-18. If coal ash leachate 

were its own industrial category, it would be ranked 18th among industries for 

pollutant loadings-with significantly more toxic loadings than all of the 

discharges from industries such as coal mining (40,600 TWPE), sugar processing 

(32,900 TWPE), or pesticide chemicals (22,700 TWPE). See EPA, 2015 Annual 

Effluent Guidelines Review Report, EPA-821-R-16-002, at 2-26, Table 2-9 (June 
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2016), available at https :/ /www.epa.gov/ sites/producti on/fil es/2016-

06/ documents/2015-annual-eg-review-report june-2016. pdf. 

B. Pollutants Contained in Power Plant Wastewater 

Wastewaters from power plants, including scrubber wastewater, ash 

transport water, and combustion residual leachate contain an array of pollutants. 

See Final TDD, Index.12840 at 6-6 to 6-14, 6-19 to 6-21, 6-23 to 6-26. These 

pollutants include nutrients that contribute to algal blooms, dissolved solids (salts), 

and a slew of toxins-including arsenic, lead, mercury, and selenium-that harm 

human health and aquatic life in even small doses. See Final EA, Index.12553 at 

3-2 to 3-12. As EPA explains, "[t]he pollutants discharged by this industry can 

cause severe health and environmental problems in the form of cancer and non

cancer risks in humans, lowered IQ among children, and deformities and 

reproductive harm in fish and wildlife." 80 Fed. Reg. at 67,838. The following 

table highlights the harm to human health from the pollutants in power plant 

wastewater. 

Pollutant Pounds Discharged Health Effects 
Each Year by Power 
Plants15 

"[ A ]ssociated with increased risk of[] 
liver and bladder cancer . . . . [P]otent 

Arsenic 29,600 endocrine disruptor at low, 
environmental relevant levels." Can 
also lead to "dermal, cardiovascular, 

15 Final EA, Index.12553 at 3-14. 

11 

ED_ 002364A_ 0000135 7 -00030 



Case: 15-60821 Document: 00513785014 Page: 31 Date Filed: 12/05/2016 

and respiratory effects," and "[ c ]hronic 
exposure via drinking water has been 
associated with excess incidence of 
miscarriages, stillbirths, preterm births, 
and low-birth weights." Final EA, 
Index.12553 at 3-3, 3-6. 
"[S]erious damage to the brain, 

Lead 19,700 
kidneys, nervous system, and red blood 
cells," especially in children. Final EA, 
Index.12553 at 3-3, 3-8. 
"[H]ighly toxic compound that 
represents an environmental and human 
heal th risk even in small 
concentrations." Detailed Study 

Mercury 1,490 
Report, Index.47 at 6-5. Mercury is a 
bio-accumulating poison that impairs 
brain development in children and 
causes nervous system and kidney 
damage in adults. Final EA, 
Index.12553 at 3-4, 3-6. 
"In humans, short-term exposure at 
levels above the [ safe drinking water 
level] can cause hair and fingernail 
changes, damage to the peripheral 
nervous system, and fatigue and 
irritability. Long-term exposure can 
damage the kidney, liver, and nervous 

Selenium 140,000 
and circulatory systems." Final EA, 
Index.12553 at 3-4. "EPA has 
documented numerous damage cases 
where selenium in [combustion] 
wastewater discharges resulted in fish 
consumption advisories being issued 
for surface waters and selenium [ safe 
drinking water level] being exceeded in 
ground water." Id. at 3-5. 

Water pollution from power plants makes over 4,000 miles of rivers unsafe 
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for use as a source of drinking water or for fish, and makes over 6,000 miles of 

rivers unsafe for children to use for recreational fishing. Final EA, Index.12553 at 

7-35. EPA estimates that roughly 30 million people are exposed to fish 

contaminated by coal ash pollutants, including over 3 million young children 

exposed to lead and over 400,000 children exposed to mercury in utero. Final 

Benefit and Cost Analysis ('"BCA"), Index.12843 at 3-4, 3-9, 3-16. 

According to EPA, approximately 62 percent of lakes, ponds, and reservoirs, 

and 43 percent of rivers and streams receiving coal plant waste may have reduced 

water quality as a direct result of that pollution. Final EA, Index.12553 at 6-1. 

Nearly half of those waterways have water quality worse than the EPA's National 

Recommended Water Quality Criteria, and nearly a fifth of them violate standards 

for drinking water. Id. at 6-2, Table 6-1. Over a quarter of the waters receiving 

power plant discharges have been formally listed under the Clean Water Act as 

having water quality impaired by a pollutant found in coal combustion wastewater, 

with mercury being the most common cause of impairment. Id. at 3-38, 3-42. 

Power plant discharges frequently cause fish to be unsafe for people to eat 

and degrade drinking water sources. Nearly half of the irmnediate receiving waters 

(42 percent) are already under fish consumption advisories for mercury or lead

pollutants present in power plant wastewater. Final EA, Index.12553 at 3-44. A 

third of power plants are located within 5 miles of a drinking water intake or 
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reservoir, and 81 % of plants are located within 5 miles of a public well. Id. at 3-

47. Virtually all (90%) waters receiving power plant discharges have a drinking 

water resource within 5 miles of the discharge location. Id. at 3-38. Although 

public drinking water system operators are responsible for treating source water to 

remove these pollutants, doing so increases the costs of treatment. Id. at 3-46. 

In addition to damaging human health, these pollutants harm fish and 

wildlife. Selenium is acutely poisonous to fish and other aquatic life even in small 

doses; concentrations below eight parts per billion can kill fish, and lower 

concentrations can leave fish deformed or sterile. Detailed Study Report, Index.4 7 

at 6-4; Final EA, Index.12553 at 3-4 to 3-5. Selenium also bioaccumulates and 

interferes with fish reproduction, meaning that it can permanently destroy wildlife 

populations in lakes and rivers as it works its way through the ecosystem over a 

period of years. Final EA, Index.12553 at 3-4 to 3-5. 

C. Treatment of Power Plant Wastewater 

Many power plants discharge toxic wastewater to the nation's rivers, lakes, 

and streams after allowing particles in the wastewater to settle out over time in a 

surface impoundment ( also commonly referred to as an '"ash pond" or "settling 

pond"). 80 Fed. Reg. at 67,840. As EPA found in this rulemaking, however, 

impoundments are an ineffective method of treating power plant wastewater, for a 

variety of reasons. Id. at 67,851. Settling can remove some pollutants found in 
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particulate form (i.e., suspended solids), but it is ineffective at removing pollutants 

that are dissolved in the wastewater. Id. Certain pollutants, such as selenium, 

boron, and magnesium, are more likely to be present in the wastewater in dissolved 

form, especially under the acidic conditions found in many impoundments. Id. 

Even pollutants found in particulate form may not be removed effectively because 

the composition of fly ash and scrubber wastewater can impede the settling 

process. Id. Impoundments are also subject to seasonal turnover, in which the 

cold upper layer of water sinks, causing the resuspension of solids that had settled 

into the lower layers of the impoundment. Id. In addition to these problems with 

the effectiveness of impoundments to treat wastewater, EPA has documented many 

cases of drinking water contamination caused by impounded wastewaters leaking 

into groundwater. Id. at 67,840. 

Some power plants commingle wastewaters from different sources within 

the plant, while others manage the wastewater in separate impoundments. Id. at 

67,855. In total, there are over 1,000 impoundments holding power plant 

wastewater with a combined capacity of nearly 750 billion gallons. Final BCA, 

Index.12843 at 6-1, 6-5. The volume of these impoundments varies widely, but 

can be extremely large. For example, in 2009, the Tennessee Valley Authority 

Kingston impoundment dike collapsed, resulting in a catastrophic coal ash spill 

that released 1.1 billion gallons of ash slurry, flooded more than 300 acres of land 
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with coal ash waste, contaminated a major drinking water source, and destroyed 

several homes and properties .. Id. at 6-7~ 78 Fed. Reg. at 34,441, 34,467 n.24. 

In this rulemaking, EPA found that many power plants are increasingly 

using more advanced technologies to treat wastewater in order to more effectively 

remove pollutants, such as chemical precipitation, biological treatment, and 

evaporation. 80 Fed. Reg. at 67,846. 16 EPA concluded that"[ c ]hemical 

precipitation and biological treatment are more effective than surface 

impoundments at removing both soluble and particulate forms of metals, as well as 

other pollutants." Id. at 67,851. EPA found that the biological treatment 

technology that forms the basis for EPA's scrubber wastewater effluent limitations 

in the rule had been "tested at power plants for more than ten years and 

demonstrated in full-scale systems for more than seven years." Id. at 67,845. 

Hundreds of power plants entirely avoid generating ash transport wastewater 

discharges by handling coal ash in a dry or closed-loop system. For example, more 

than 80 percent of coal units built in the last 20 years use dry bottom ash handling 

systems or closed-loop systems that do not discharge wastewater. Id. at 67,852. 

16 Chemical precipitation involves treatment of wastewater in a tank with 
chemicals that cause the pollutants in the wastewater to change form in a way that 
allows them to be filtered out Biological treatment employs microorganisms that 
make pollutants easier to remove from wastewater. Evaporation technologies 
concentrate pollutants in wastewater, eventually capturing them as a solid waste 
material that can be disposed of in a landfill, potentially eliminating the need for 
wastewater discharges. See Final TDD, lndex.12840 at 7-1 to 7-50. 
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Since 1982, all new generating units have been required to eliminate fly ash 

wastewater discharges, while existing units have been gradually converting to dry 

methods of handling fly ash, such that 80 percent of all units do not discharge fly 

ash wastewater. Id. 

II. THE CLEAN WATER ACT 

In adopting the Clean Water Act in 1972, Congress responded to the chronic 

failure of previous legislation to address water pollution effectively. Congress "was 

confronted ... by continuing and increasing massive pollution which was turning 

many American rivers into open sewers, was threatening the extinction of marine 

life in several of the Great Lakes, as well as our ocean harbors, and was 

endangering the purity of our waters for drinking, for water recreation, for crop 

irrigation, and for industrial usage." Am. Frozen Food Inst. v. Train, 539 F.2d 107, 

115 (D.C. Cir. 1976). Earlier versions of federal water pollution legislation had 

attempted to control water pollution by determining "which polluter caused what 

pollution," a mandate that "proved over the years to be an impractical task." Id. 

The 1972 Clean Water Act represented a "wholly new approach" to 

protecting our country's waterways. Id. Congress replaced a water quality-based 

framework that allocated responsibility for pollution that had already occurred with 

a technology-based framework that prohibits the discharge of pollutants without a 

permit requiring application of wastewater treatment technology. See id. at 115-
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16; see also Columbus & Franklin Cnty. lvfetro. Park Dist. v. Shank, 600 N.E.2d 

1042, 1066 (Ohio 1992) (citing S. Rep. No. 414, 92d Cong., 2d Sess. 8, reprinted 

in 1972 U.S.C.C.A.N. 3668, 3675). 

The Clean Water Act sets a national goal of eliminating water pollution. 33 

U.S.C. § 1251(a)(l). To achieve the national goal, the Clean Water Act requires 

facilities to meet a series of increasingly stringent, technology-based effluent 

limitations, which are the centerpiece of the Act Tex. Oil & Gas Ass 'n v. EPA, 

161 F.3d 923, 927 (5th Cir. 1998) (noting that the Clean Water Act was designed 

to eliminate water pollution "through a system of effluent limitations guidelines"); 

Natural Res. Def Council, Inc. v. EPA, 859 F.2d 156, 202 (D.C. Cir. 1988) ("[T]he 

primary purpose of the CW A is the elimination of all pollutant discharges .... The 

central mechanism for achieving this goal is promulgation and imposition of 

increasingly stringent effluent limits"). 

For pollutants the Clean Water Act classifies as either toxic (such as heavy 

metals) or "nonconventional" (such as nitrogen), the first standards to be met were 

best practicable control technology, which Congress intended to apply to all 

pollutant dischargers by 1977, 33 U.S.C. § 131 l(b )( 1 )(A), followed by the more 

stringent best available technology, which Congress intended to apply to all 

pollutant dischargers by 1989, id. § 131 l(b )(2). These effluent limitations must be 

based on effluent limitation guidelines, or ELGs, promulgated by EPA, which are 
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nation-wide, minimum standards for categories of sources. E.I. DuPont de 

Nemours & Co. v. Train, 430 U.S. 112, 127, 129 (1977). These national standards 

set a federal floor for environmental protection, based on application of wastewater 

treatment technology, in order to avoid a "race to the bottom" by state regulators. 

See Natural Res. Def Council, Inc. v. Train, 510 F.2d 692, 709-10 (D.C. Cir. 

1974). 

The first set of standards required by the Act, based on best practicable 

control technology ("BPT"), are based on the average of the best performing 

facilities in the industry, and EPA must consider costs in relation to benefits in 

setting those standards. See 33 U.S.C. § 1314(b)(l)(B); 80 Fed. Reg. at 67,843. 

The more advanced standards, best available technology or BAT, do not require 

EPA to weigh costs against benefits. 33 U.S.C. § 1314(b)(2)(B). In developing 

BAT effluent guidelines, EPA must consider "the age of equipment and facilities 

involved, the process employed, the engineering aspects of the application of 

various types of control techniques, process changes, the cost of achieving such 

effluent reduction, non-water quality environmental impact (including energy 

requirements), and such other factors as the Administrator deems appropriate." Id. 

This Court has held that "the basic requirement for BAT effluent limitations 

is only that they be technologically and economically achievable." Am. Petroleum 

Inst. v. J,,TA, 858 F.2d 261, 265-66 (5th Cir. 1988). A technology is "available" if 
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it is in use in the industry, even if only by the best-performing plant in the industry, 

or if it can be demonstrated to be available through pilot studies or its use in other 

industries. See Chem. Mfrs. Ass 'n v. EPA, 870 F.2d 177,226 (5th Cir. 1989); Am. 

Petroleum Inst., 858 F.2d at 265; Kennecott v. EPA, 780 F.2d 445,448 (4th Cir. 

1985). A technology is economically achievable if the costs can be reasonably 

borne by the industry as a whole. TVaterkeeper Alliance, Inc. v. J,,~A, 399 F.3d 

486,516 (2d Cir. 2005); Rybachekv. EPA, 904 F.2d 1276, 1290-91 (9th Cir. 

1990). Congress intended BAT to be "technology-forcing," to "push[] industries 

toward the goal of zero discharge as quickly as possible." Kennecott, 780 F.2d at 

448. 

Congress determined that, under the BAT standard, investments in pollution 

controls are warranted to the greatest degree feasible, and therefore the inquiry is 

not whether the costs of a given control are "worth it" in EPA' s estimation. 

Instead, EPA's detennination of economic achievability must be guided by the 

Supreme Court's holding that BAT limits "represent[] a commitment of the 

maximum resources economically possible to the ultimate goal of eliminating all 

polluting discharges." EPA v. Nat 'l Crushed Stone Ass 'n, 449 U.S. 64, 74 (1980). 

In developing BAT guidelines, costs are to be given even less importance than in 

developing the less stringent BPT guidelines. Congress underscored this by 

including a requirement to balance costs against benefits in promulgating BPT 
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guidelines, but omitting any cost-benefit analysis from the development ofBAT 

guidelines. Compare 33 U.S.C. § 1314(b)(l)(B), with id.§ 1314(b)(2)(B). As the 

D.C. Circuit has explained, Congress affirmatively rejected amendments which 

would have required cost-benefit balancing for BAT. Weyerhaueser v. Castle, 590 

F.2d 1011, 1046 (D.C. Cir. 1978). 

III. EPA'S EFFLUENT LIMITATIONS GUIDELINES FOR POWER 
PLANTS 

The Clean Water Act requires EPA to reevaluate its effluent limitations 

every five years, 33 U.S.C. § 131l(d), and the ELGs every year, id.§ 1314(b). 

However, prior to the rule at issue in this case, EPA had last updated effluent 

limitations guidelines for power plants in 1982. 47 Fed. Reg. 52,290 (Nov. 19, 

1982). The 1982 guidelines did not set any specific limits on the discharge of toxic 

metals in power plant wastewater. See 40 C.F.R. § 423.12(b)(3)-(4); 80 Fed. Reg. 

at 67,840-41. 17 In the 1982 rulemaking, EPA acknowledged that future revisions 

would be necessary to address wastewaters from air pollution control systems, 

specifically scrubbers. See 47 Fed. Reg. at 52,291 ("reserving effluent limitations 

for four types of wastewaters for future rulemaking" including "[f]lue gas 

desulfurization waters"). 

17 The 1982 ELG rule did set BPT limits on total suspended solids, see 40 C.F.R. § 
423 .12(b )(3 )-( 4 ), which do require some reduction of metals in particulate form in 
coal combustion wastewater. 
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In the absence of nationwide best available technology limits on specific 

toxic pollutants in power plant wastewater, it was left up to state and regional 

pem1itting agencies to set limits on a case-by-case basis. 18 State pennitting 

agencies largely failed to do so. A 2013 report found that nearly 70 percent of 

power plant permits (188 out of 27 4) set no specific limits on how much toxic 

pollutants such as arsenic, lead, and mercury these plants can discharge. See 

Environmental Integrity Project et al., Closing the Floodgates: How the Coal 

Industry is Poisoning Our Water and How We Can Stop It, Index.9829 at 7; see 

also Comments of Environmental Integrity Project et al., Exhibit 19, Index.9071 

(collecting 18 letters in which EPA Regional Offices objected to proposed state 

permits for failure to conduct case-by-case BAT determinations). Thus, in 

practice, most power plants have for decades been able to dump significant 

amounts of toxic pollutants into rivers, lakes, and streams. 

Over thirty years after EPA had last updated the power plant ELGs, EPA 

issued the rule at issue here. 80 Fed. Reg. at 67,838. Among other things, the final 

18 See 40 C.F.R. § 125.3(a), (c)(2) (establishing that, "to the extent that EPA
promulgated effluent limitations are inapplicable," technology-based treatment 
requirements "must be imposed" on a case-by-case basis); EPA Memorandum 
from James Hanlon, NPDES Pernutting of Wastewater Discharges at 
Attachment A, June 7, 2010, Index.9507 (providing guidance regarding the 
existing statutory obligation to establish technology-based effluent limits for 
scrubber wastewater prior to the finalization of the ELGs); see also 33 U.S.C. § 
131 l(b )(2)(A)(i) (point sources "shall" achieve "effluent linutations" which "shall 
require application of [BAT]" pursuant to EPA regulations). 
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rule sets new, more stringent technology-based limits on the discharge of toxic 

metals in scrubber wastewater, and prohibits the discharge of any fly ash or bottom 

ash transport water. Id. at 67,841; 40 C.F.R. § 423.13(g)(l), (h)(l), (k)(l). Of 

relevance to this petition, for other wastestreams, such as leachate, EPA set the 

best available technology, or BAT, limits equal to the prior best practicable 

technology, or BPT, limits. 80 Fed. Reg. at 67,841. These BPT limits restricted 

discharges of total suspended solids and oil and grease, but they did not 

specifically limit any toxic pollutants, such as metals, or nutrients found in coal 

combustion wastewater. 19 Id.; see also 40 C.F.R. § 423.12(b)(l 1). By setting the 

BAT limits equal to the BPT limits for leachate, the final rule will allow power 

plants to discharge unlimited amounts of dissolved arsenic, lead, mercury, and 

other toxic metals in leachate.20 

The final rule contains an extended compliance time line for the new effluent 

limitations-allowing until the end of 2023 for compliance if needed. 80 Fed. 

Reg. at 67,854. The actual compliance date for a particular plant will be 

detennined by the entity that issues the plant's National Pollutant Discharge 

Elimination System ("NPDES ") permit-typically the relevant state environmental 

19 The sole exception is that the BPT standards set limits on the discharge of 
copper and iron from metal cleaning wastes. See 40 C.F.R. § 423.12(b)(5). 
20 Limits on these metals could still be imposed to assure compliance with 
applicable state or federal water quality standards, see 33 U.S.C. § 1311(b)(l)(C), 
but as described above, states have been extremely lax in imposing water quality
based effluent limits. 
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agency-based on information provided by the permittee about how long they 

need to study, design, and construct the technology needed to meet the standards, 

as well as grid reliability considerations. Id. The compliance date for some power 

plants could be further delayed if the permit authority does not renew the NPDES 

pennit for the plant in a timely manner. 21 

Scrubber and ash wastewaters generated prior to the date that the new ELGs 

take effect at a particular plant, so-called "legacy wastewater," are (like leachate) 

exempted from EPA's new, more stringent limits on toxic metals. For this legacy 

wastewater, EPA set the BAT limits "equal to the previously promulgated BPT 

limitations." 80 Fed. Reg. at 67,854. In other words, for legacy wastewater, EPA 

imposed no specific limits on nutrients or toxic metals. Thus, EPA created two 

sets of BAT limits, based on when the wastewater is generated: wastewater 

generated before the compliance date is considered "legacy wastewater" and is 

subject to extremely lax BAT limits; wastewater generated after the compliance 

date is subject to more stringent BAT limits. What this would mean in practice is 

that, once a facility has begun operating wastewater treatment systems for meeting 

the new BAT limits, it would only have to use those systems to treat newly 

21 See National Pollutant Discharge Elimination System (NPDES): Applications 
and Program Updates, Proposed Rule, 81 Fed. Reg. 31,344, 31,356 (May 18, 2016) 
( documenting over 17,000 NPDES pem1its that have not been renewed every five 
years as required by the Clean Water Act, and noting that such "lengthy 
administrative continuance of a pennit can significantly delay implementation of 
new effluent guidelines"). 
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generated wastewater. Under this legacy wastewater exemption, a facility can 

simply discharge any legacy wastewater that is already stored in an impoundment 

as of the rule's compliance - even where that impoundment is holding millions of 

gallons of toxic wastewater - without requiring any additional treatment. 

SUMMARY OF ARGUMENT 

EPA has failed to comply with the Clean Water Act's mandate to eliminate 

water pollution as quickly as possible. While the final ELG rule makes great 

strides in requiring power plants to reduce water pollution from their three largest 

wastestreams, EPA's rule falls short of the Clean Water Act's requirements in two 

key respects. First, EPA's decision to enshrine surface impoundments as the best 

available technology to treat the many toxic and nonconventional pollutants in 

legacy wastewater is directly contrary to the evidence that surface impoundments 

are ineffective, particularly for dissolved forms of pollutants, and that more 

effective technologies are both available and affordable. Indeed, for non-legacy 

ash transport and scrubber wastewater, EPA chose more advanced technologies as 

the basis for BAT limits, precisely because of the ineffectiveness of surface 

impoundments. 

EPA attempted to justify the BAT limits for legacy wastewater by claiming 

that EPA lacked the data necessary to base the limits on the use of more effective 

technologies. But any lack of data is a problem ofEPA's own making. EPA was 
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aware that some power plants use chemical treatment for legacy wastewater, but it 

decided not to gather the necessary data to evaluate the treatment used by those 

plants. Nor has EPA claimed that there were technical obstacles to obtaining this 

data. EPA cannot negate the Act's requirements by choosing not to gather the data 

it needs to comply with the statute, particularly where EPA had over 30 years to 

gather data. Moreover, when confronted with a lack of data about a wastestream, 

EPA has sometimes refrained from establishing BAT on a nationwide basis, and 

instead has left BAT to be determined by permit authorities on a case-by-case 

basis. EPA arbitrarily rejected doing so here, instead locking in surface 

impoundments - a technology which EPA admits is ineffective - as the "best 

available" technology for legacy wastewater. 

The BAT limits for leachate are similarly flawed. As with legacy 

wastewater, EPA based the BAT limits for leachate on the use of surface 

impoundments, despite evidence that some power plants currently use more 

effective technologies, such as chemical precipitation, for treating leachate. EPA 

conceded that chemical treatment is technologically available, and EPA's record 

indicates that it is economically achievable as well. EPA rejected chemical 

treatment as BAT solely because leachate is a smaller wastestream than other 

wastestreams regulated by the rule. 
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The text, structure, and history of the Clean Water Act indicate that 

Congress did not intend for EPA to reject available and affordable technologies as 

BAT based on the water quality impacts of a discharge, or on the benefits of 

regulating the discharge. As this Court has held, to be considered BAT, a 

technology need only be technologically and economically achievable, yet EPA 

rejected technologies as BAT for leachate that meet those two criteria. And this 

Court has already held that EPA cannot consider water quality impacts when 

setting BAT limits, as EPA did here. 

The BAT limits for leachate threaten to set a precedent that would allow 

EPA to make subjective judgments unmoored from any statutory or regulatory 

criteria as to when a wastestream is large enough to warrant more stringent BAT 

limits. Congress wisely made such considerations irrelevant when setting BAT 

limits, and the wisdom of Congress's decision is borne out by EPA' s action here: 

contrary to EPA's claim that leachate is a "small" wastestream, power plant 

leachate would be the 18th largest industrial waste stream in the country, if it were 

considered its own industry. 

Accordingly, the Court should vacate and remand the BAT limits for legacy 

wastewater and leachate. 
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ARGUMENT 

I. STANDARD OF REVIEW 

Courts review agency interpretations of a statute according to the two-step 

framework announced in Chevron U.S.A., Inc. v. Natural Resources Defense 

Council, Inc., 467 U.S. 837 (1984). Under step one, a court determines "whether 

Congress has directly spoken to the precise question at issue. If the intent of 

Congress is clear, that is the end of the matter; for the court, as well as the agency, 

must give effect to the unambiguously expressed intent of Congress." Id. at 842-

43. However, if the intent of Congress is not clear, a court proceeds to Chevron 

step two, and asks whether the agency's interpretation is "a permissible 

construction of the statute." Id. at 843; see also Associated Builders & Contractors 

of Tex., Inc. v. Nat 'l Labor Relations Ed., 826 F.3d 215, 219 (5th Cir. 2016). 

Under Chevron step one, a statutory provision should be read in concert with 

the "surrounding provisions, as well as the broader context of the statute as a 

whole." Khalid v. Holder, 655 F.3d 363,367 (5th Cir. 2011), abrogated on other 

grounds by Scialabba v. Cuellar de Osorio, 134 S.Ct. 2191 (2014). "[I]n 

construing an Act of Congress Courts must construe what Congress has written 

and cannot add, subtract, delete, or distort the words Congress chose to use." 

Schattman v. Tex. Employment Comm 'n, 459 F.2d 32, 38 (5th Cir. 1972). 

28 

ED_ 002364A_ 0000135 7 -0004 7 



Case: 15-60821 Document: 00513785014 Page: 48 Date Filed: 12/05/2016 

Under the Administrative Procedure Act ("APA"), 5 U.S.C. §§ 551-59, 

701-06, an agency rule shall be set aside if it is '"arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law." 5 U.S.C. § 706(2)(A). An 

agency rule is arbitrary and capricious "if the agency has relied on factors which 

Congress has not intended it to consider, entirely failed to consider an important 

aspect of the problem, offered an explanation for its decision that runs counter to 

the evidence before the agency, or is so implausible that it could not be ascribed to 

a difference in view or the product of agency expertise." !vfotor Vehicle Mfrs. 

Ass 'n v. State Farm A1ut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). The Court must 

determine whether the rule "bears a rational relationship to the statutory purposes" 

and whether "there is substantial evidence in the record to support it." Mercy 

Hmp. of Laredo v. Heckler, 777 F.2d 1028, 1031 (5th Cir. 1985). This Court 

'"'may not supply a reasoned basis for the agency's action that the agency itself has 

not given.'" Motor Vehicle Adfrs. Ass 'n, 463 U.S. at 43 (quoting SEC v. Chenery 

Corp., 332 U.S. 194, 196 (1947)). 

II. ENVIRONMENTAL PETITIONERS HA VE STANDING TO BRING 
THIS CHALLENGE. 

In the final rule, EPA established best available technology, or BAT, limits 

for legacy wastewater and leachate that are less protective than the Clean Water 

Act requires. As a result, EPA' s final rule is not sufficiently protective of 

waterbodies that Environmental Petitioners' members use and enjoy for their 
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livelihood and recreational, fishing, and aesthetic purposes. Petitioners have 

standing to challenge EPA' s final rule on behalf of their members, whose health, 

recreational, and aesthetic interests in waterbodies affected by these discharges 

have suffered and wil1 continue to suffer as a result ofEPA's decision not to 

impose more stringent limitations on legacy wastewater and leachate discharges. 

"[T]o satisfy Article Ill's standing requirements, a plaintiff must show ( 1) it 

has suffered an 'injury in fact' that is (a) concrete and particularized and (b) actual 

or imminent, not conjectural or hypothetical; (2) the injury is fairly traceable to the 

challenged action of the defendant; and (3) it is likely, as opposed to merely 

speculative, that the injury will be redressed by a favorable decision." Friends of 

the Earth, Inc. v. Laidlaw Envtl. Servs., Inc., 528 U.S 167, 180-81 (2000) (citing 

Lujan v. Defenders o_fWildlife, 504 U.S. 555, 560-561 (1992)). Under the doctrine 

of "associational standing," an organization has "standing to bring a suit on behalf 

of its members when: ( 1) its members would otherwise have standing to sue in 

their own right; (2) the interests it seeks to protect are germane to the 

organization's purpose; and (3) neither the claim asserted nor the relief requested 

requires the participation of individual members." Texans United for a Safe Econ. 

Educ. Fund v. Crown Cent. Petroleum Corp., 207 F.3d 789, 792 (5th Cir. 2000) 

(citing Hunt v. Wash. State Apple Adver. Comm 'n, 432 U.S. 333,343 (1977)). The 

presence of one party with standing is sufficient to satisfy Article Ill's case-or-
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controversy requirement. Rumsfeld v. Forum.for Academic and Inst. Rights, Inc., 

547 U.S. 47, 52 n.2 (2006); Janvey v. Democratic Senatorial Campaign Comm., 

Inc., 712 F.3d 185, 193 (5th Cir. 2013). 

Members of the Environmental Petitioners' organizations would have 

standing to sue in their own right. The declarations submitted with this brief 

demonstrate that individual members suffer concrete injuries as a result of EPA 

issuing a rule that does not adequately protect against the harms caused by 

discharges of toxic coal ash and scrubber wastewater into rivers, lakes, and streams 

that those members use and enjoy. Second Declaration of Robin Garlish ,, 4-10 

(Nov. 30, 2016) ("Garlish Deel."); Declaration of Michelle Haynes,, 6-8 (Nov. 

30, 2016) ("Haynes Deel."); Second Declaration of John Hickey,, 7-11 (Nov. 30, 

2016) ("Hickey Deel."); Second Declaration of LeToumeau ,, 6-11 (Nov. 30, 

2016) ("LeToumeau Deel."); Declaration of Judith C. Hinch,, 8, 15, 20 (Dec. 5, 

2016) ("Hinch Deel."); Declaration of Paul Rolke Deel.,, 4-8 (Nov. 30, 2016) 

("Rolke Deel."); Declaration of Jack G. Otwell, Jr.,, 5-8, 14-17, 19, 21-22, 24 

(Dec. 2, 2016) ("Otwell Decl.").22 Petitioners' members depend on waterways that 

have been polluted by discharges of scrubber and coal ash transport water, and 

EPA's inadequate regulation oflegacy and leachate wastewater exacerbates those 

22 Along with this brief, Environmental Petitioners are filing a motion for leave to 
file declarations for the purpose of meeting the requirement to demonstrate Article 
III standing. 
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mJunes. Second Declaration ofDalal Aboulhosn ,r,r 4-5, 10 (Nov. 29, 2016) 

("Aboulhosn Deel."); Second Declaration of Eric Schaeffer, ,r,r 4, 7, 12-15 (Dec. 2, 

2016) ("Schaeffer Deel."); Declaration of Marc A. Yaggi ,r,r 8, 14, 19-23 (Nov. 30, 

2016) (Nov. 30, 2016) ("Yaggi Deel."). Environmental Petitioners' members own 

property near coal ash and wet scrubber impoundments that discharge leachate and 

scrubber wastewater. Rolke Deel. ,r,r 3-4; Haynes Deel. ,r 6. They also enjoy 

birding, fishing, boating, camping, waterskiing, innertubing, and swimming in 

waterways near coal ash impoundments that will discharge leachate and legacy 

wastewater. Garlish Deel. ,r,r 4-7; Haynes Deel. ,r 6; Hickey Deel. ,r 9; Hinch Deel. 

,r 8; LeToumeau ,r 6; Otwell Deel. ,r,r 5-6, 17. One of the declarants raises cattle 

and uses water downstream of power plant discharges. Rolke Deel. ,r 3. Other 

declarants use drinking water supplies that are downstream from power plants that 

would be allowed to continue to discharge untreated legacy and leachate 

wastewater under EPA's insufficiently stringent rule. Haynes Deel., ,r,r 6-8; 

Hickey Deel. ,r 8; Rolke Deel. ,r,r 4-5; Garlish Deel. ,r,r 6, 8. 

Many of Environmental Petitioners' members have already reduced their use 

and enjoyment of waterways impacted by toxic wastewater discharges from coal

fired power plants due to concerns about the health effects of ingesting or 

contacting toxic pollutants, or consuming fish caught in those waters. E.g., Garlish 

Deel. ,r,r 5-6; Haynes Deel. ,r 8; Hickey Deel. ,r 11; Hinch Deel. ,r 15; LeToumeau 
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Deel. 111; Otwell Deel. 1117, 19; see Laidlaw, 528 U.S. at 184 (in CWA case, the 

Court held that reasonable fear of harm from pollution is an injury in fact); see also 

Sierra Club, Lone Star Chapter v. Cedar Point Oil Co., 73 F.3d 546, 556 (5th Cir. 

1996) ( concern about future adverse effects from a facility's pollution also satisfies 

the injury in fact requirement). In addition, the degree of injury claimed "need not 

be large, an identifiable trifle will suffice." Cedar Point Oil Co., 73 F.3d at 556-57 

( citation omitted). 

Environmental Petitioners' members are threatened with an increased and 

continuing risk ofhann because EPA's final rule allows discharges of toxic coal 

ash and scrubber leachate from landfills and surface impoundments to continue 

without complying with legally required pollution limits. Crown Cent. Petroleum, 

207 F .3d at 792 ('"an actual or threatened injury" suffices) ( emphasis added). 

Similarly, EPA's final rule threatens to allow harm from inadequately treated 

legacy wastewater and leachate to waterways that Petitioners' members use and 

enjoy. E.g., Garlish Deel. 1110, 14-15; Haynes Deel. 1110-12; Hickey Deel. 

1114-16; Hinch 1119-20; LeTourneau Deel. 1110-12; Otwell Deel. 1132-34; 

Rolke Deel. 119, 11. EPA's unlawful failure to reduce the risks from these 

wastestreams impairs Petitioners' use and enjoyment of public waterways and 

lands, as well as their own property. See, e.g., Garlish Deel. 115; Haynes Deel. 
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118, 11; Hickey Deel. 116; Hinch Deel. 115; LeTourneau Deel. 111; Otwell 

Deel. 1126-28, 34-35; Rolke Deel. 18. 

These injuries to Environmental Petitioners' members' aesthetic, health, 

property, and recreational interests establish the requisite injury-in-fact to satisfy 

Article III standing requirements. See Laidlaw, 528 U.S. at 183 ('"We have held 

that environmental plaintiffs adequately allege injury in fact when they aver that 

they use the affected area and are persons 'for whom the aesthetic and recreational 

values of the area will be lessened' by the challenged activity."' ( quoting Sierra 

Club v. Alorton, 405 U.S. 727, 735 (1972)); see also Cedar Point Oil Co., 73 F.3d 

at 557 ("[H]arm to aesthetic, enviromnental, or recreational interests is sufficient to 

confer standing, provided that the party seeking review is among the injured." 

( citation omitted)). 

These injuries are "fairly traceable" to EPA's failure in the final ELG rule to 

adequately protect human health and the environment from the discharge of toxic 

pollutants. See generally Cedar Point Oil Co., 73 F.3d at 557 (holding that an 

injury is fairly traceable where "the pollutant [that is permitted to be released] 

causes or contributes to the kinds of injuries alleged by the plaintiffs"). These 

injuries would be redressed by a favorable decision remanding the BAT limits for 

legacy wastewater and leachate to EPA for reconsideration. On remand, if EPA 

adopts more stringent wastewater treatment requirements, then Environmental 
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Petitioners' members' injuries would be redressed. See, e.g., Garlish Deel. 1 16; 

Haynes Deel. 1 13; Hickey Deel. 1 17; Hinch Deel. 121; LeTourneau Deel. 1 12; 

Otwell Deel. 1135-36; Rolke Deel. 1 12. See generally Franklin v. A,fassachusetts, 

505 U.S. 788, 801-803 (1992) (holding redressability prong satisfied by request for 

declaratory relief even though any actual change would require discretionary 

determination by President); Bennett v. Spear, 520 U.S. 154, 170-71 (1997) 

(plaintiffs satisfied the "relatively modest" redressability requirement where a 

finding that the agency had acted illegally would require the agency to reevaluate 

its final decision); Save Our Comm 'y v. E? A, 971 F.2d 1155, 1161 (5th Cir. 1992) 

( citizen group satisfied standing where an order enjoining landfill operator's 

drainage of ponds would redress injuries by preventing destruction of wetlands); 

cf Guff Restoration Network, Inc. v. Salazar, 683 F.3d 158, 167 (5th Cir. 2012) 

(where environmental petitioners sought an order requiring the reconsideration of 

drilling leases under NEPA, concluding that plaintiffs "need not show that the 

procedural remedy that [they are] requesting will in fact redress [their] injur[ies]," 

although they "must nonetheless show that there is a possibility that the procedural 

remedy will redress [their] injur [ies]") (alterations in original; citation omitted). 

Environmental Petitioners also have organizational standing because the 

issues at stake here- issuance oflawful regulations to protect health and the 

environment from the discharge of toxic pollutants from power plants-are central 
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to the groups' institutional missions. See Aboulhosn Deel. 113-5~ Yaggi Deel. 

11 4, 7-8~ Schaeffer Deel. 112-4. Enviromnental Petitioners secured a court order 

requiring EPA to review and update the regulations at issue here, Defenders of 

T¥ildlife v. EPA, No. 1:10-cv-01915-RWR (D.D.C. filed Nov. 8, 2010), and 

Environmental Petitioners submitted numerous and extensive comments on the 

proposed rule, see, e.g., Index.9039, Index.9040, Index.9215, Index.10052, 

Index.10073, Index.9989, further demonstrating that the issues at stake in this case 

are germane to the organizations' missions. Finally, Environmental Petitioners are 

bringing record-based claims and seek a remand to the agency, and thus the 

participation of individual members in this case is not necessary. For all of these 

reasons, Environmental Petitioners have standing to pursue this action. 

III. THE BAT LIMITS FOR LEGACY WASTEWATER ARE 
ARBITRARY AND CAPRICIOUS. 

EPA arbitrarily set best available technology, or BAT, limits for so-called 

legacy wastewater that do not, in fact, represent the best available technology, and 

are far more lenient than the limits that EPA set in the ELG rule for the same 

categories of wastewater that are generated at a power plant after the rule's 

compliance date. 23 For wastes generated after the compliance date, EPA set BAT 

23 "Compliance date" refers to the date which is as soon as possible after 
November 1, 2018 and no later than December 31, 2023. 80 Fed. Reg. at 67,854. 
The compliance date will be set by state permit authorities ( or EPA, where EPA is 
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limits that prohibit the discharge of fly ash and bottom ash wastewater and limit 

the amount of arsenic, mercury, selenium, and nitrogen in scrubber wastewater. 40 

C.F.R § 423.13(g)(l)(i), (h)(l)(i), (k)(l)(i). Yet for the so-called legacy 

wastewater that is generated before the compliance date, EPA set separate BAT 

limits "equal to the previously promulgated BPT limitations." 80 Fed. Reg. at 

67,854. These BPT limits, which were established in 1982, allow the discharge of 

fly ash and bottom ash wastewaters with no specific limits on toxic metals, and set 

no specific limits on the discharge of arsenic, mercury, selenium, or nitrogen in 

scrubber wastewater. 

As explained below, EPA's creation of separate, less stringent limits for 

wastewater based on the date that it was generated finds no support either in the 

Clean Water Act or the agency's own rulemaking record. Indeed, EPA found that 

surface impoundments are ineffective at removing metals and that more effective 

technologies are available and affordable. E.g., 80 Fed. Reg. at 67,851; 78 Fed. 

Reg. at 34,459. Yet in the face of this evidence, EPA locked in those very same 

ineffective technologies-i.e., surface impoundments-for legacy wastewater as 

the "best" available technology nationwide. 

EPA's decision on legacy wastewater was ostensibly based on a lack of data 

about legacy wastewater characteristics, but by setting nationwide BAT limits that 

the permitting authority) as part of each facility's NPDES permit, and thus each 
facility will have its own compliance date. See id. 
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do not require effective treatment, EPA arbitrarily rejected requiring local permit 

authorities to determine BAT on a case-by-case basis during the permitting 

process, which is the path EPA has followed in similar circumstances in this and 

other rules. The exemption of legacy wastewater from new, more stringent BAT 

limits also has significant implications for water quality at a time when, prompted 

in part by this rule, many power plants are now closing, or preparing to close, their 

surface impoundments, which store millions of gallons of coal combustion 

wastewater. See 80 Fed. Reg. 21,302, 21,459 (Apr. 17, 2015) (calculating the costs 

from the predicted closure of active and inactive surface impoundments in 

response to the Coal Combustion Residuals Rule); 40 C.F.R. § 257.l0l(a)(l) 

(requiring an unlined surface impoundment to close or retrofit if assessment 

monitoring detects concentrations of certain pollutants above the applicable 

groundwater protection standard), (b )(1) (requiring a surface impoundment to close 

if it cannot comply with new location standards concerning contact with 

groundwater, wetlands, earthquake zones, and unstable areas). As those surface 

impoundments close, power plant operators will be, in many cases, proposing to 

drain the contaminated water from those impoundments into an adjacent water 

body ( a process commonly known as "dewatering"). See 40 C.F .R. § 

257.102( d)(2)(i) (requiring that, when a surface impoundment is closed, the liquid 

wastes be removed or solidified). EPA's decision to use the 1982 BPT limits as 
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BAT for legacy wastewater not only fails to require that additional treatment of 

coal combustion wastewater be utilized during dewatering, it also precludes any 

additional, plant-specific inquiry during the pennit process into whether more 

effective technologies might be available and affordable at a given power plant. 

Because of the unlawfully lax legacy wastewater provisions in the steam electric 

ELG rule, dozens of power plants, all over the country, will be allowed to each 

dewater millions of gallons of toxic wastewater into rivers, lakes, and streams 

without legally required pollution based on use of available and affordable 

wastewater treatment. 24 

A. The BAT Limits for Legacy Ash Impoundment Wastewater are 
Inconsistent with the Clean Water Act. 

EPA's decision to create separate BAT limits for ash impoundment 

wastewater generated before the effective date of the rule ( so-called legacy 

wastewater) is unlawful, as EPA has no authority to base BAT limits based on 

when waste is generated. The Clean Water Act mandates that effluent limitations 

shall be achieved for '"categories and classes of point sources." 33 U.S.C. § 

24 As noted above, see supra note 20, under certain circumstances local permit 
authorities could impose pollution limits on these discharges to assure compliance 
with applicable state and federal water quality standards, see 33 U.S.C. § 
131l(b)(l)(C). For the reasons explained above, however, even when those limits 
are imposed by permit authorities, they are a legally inadequate substitute for an 
adequate federal floor of environmental protection for legacy wastewater 
discharges based on requiring compliance with adequate BAT-based limits. See 
supra at 18-22. 

39 

ED_ 002364A_ 0000135 7 -00058 



Case: 15-60821 Document: 00513785014 Page: 59 Date Filed: 12/05/2016 

131 l(b )(2)(A). The effluent limitations "shall require the elimination of discharges 

of all pollutants" if EPA finds that "such elimination is technologically and 

economically achievable for a category or class of point sources." Id. If a zero 

discharge standard is not achievable, the effluent limitations must require the best 

available technology economically achievable "for such category or class." Id. 

Similarly, EPA must identify "the degree of effluent reduction attainable" through 

the best control measures "for classes and categories of point sources." Id. § 

1314(b )(2)(A).25 In these provisions, the Act contains no distinctions based on 

when wastewater was produced; the statute does not distinguish between legacy 

and newly generated wastewater. 

The Clean Water Act requires technology-based limits on discharges of 

pollutants regardless of when those pollutants were generated. Central to the Act's 

structure is that it prohibits discharges of any pollutant except when they comply 

with various provisions of the Act. 33 U.S.C. § 131 l(a). One of those exceptions 

is compliance with NPDES permits, which are required for any discharge of 

pollutants from a point source. Id. § 1342(a).26 NPDES permits, in tum, must 

25 The Clean Water Act defines "point source" to mean "any discernible, confined 
and discrete conveyance, including [inter alia] but not limited to any pipe, ditch, 
[or] channel ... from which pollutants are or may be discharged." 33 U.S.C. § 
1362(14). 
26 The Clean Water Act broadly defines "discharge of a pollutant" to include "any 
addition of any pollutant to navigable waters from any point source." 33 U.S.C. § 
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incorporate the effluent limitations in section 1311. Id. And section 1311 requires 

that point source discharges meet effluent limitations that result in further progress 

toward eliminating discharges, or actually eliminate those discharges, if feasible. 

Id. § 13ll(b)(2)(A). 

The term "discharge" is used throughout the statutory sections regulating 

point sources and indicates that the Act's focus is on reducing through wastewater 

treatment technology, and ultimately eliminating, the discharge of pollutants to 

navigable waters. In short, the Clean Water Act requires EPA to set progressively 

more stringent pollution limits that ultimately eliminate the discharge of 

wastewater-not the generation of wastewater. In setting BAT limits based on 

when wastewater is created, rather than when it is discharged, EPA "relied on 

factors which Congress has not intended it to consider." Motor Vehicle Ad_fi"s. 

Ass 'n, 463 U.S. at 43. 

B. The BAT Limits for Legacy Ash lmpoundment Wastewater are 
Unsupported by the Record. 

Moreover, EPA' s justification for creating separate BAT limits for legacy 

wastewater is inconsistent with evidence in the record. The BAT standard in the 

Act requires that BAT be "based on the performance of the single best-performing 

1362(12) ( emphasis added). The Act further defines "navigable waters" to mean 
"the waters of the United States." Id. § 1362(7). 
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plant in an industrial field." Chem. lvffrs. Ass 'n, 870 F.2d at 226.27 Yet EPA 

ignored the best-performing plants in the field when it determined that the best 

available technology for all legacy wastewater is the use of surface impoundments, 

80 Fed. Reg. 67,854-55, a technology that EPA repeatedly says is ineffective at 

removing toxic metals, e.g., 80 Fed. Reg. at 67,851 ("pollutants that are present 

mostly in soluble ( dissolved) form, such as selenium, boron, and magnesium, are 

not effectively and reliably removed by gravity in surface impoundments"); 78 

Fed. Reg. at 34,459 ("For metals present in both soluble and particulate forms 

(such as mercury), surface impoundments will not effectively remove the dissolved 

fraction."). 

Before setting BAT limits for legacy ash impoundment wastewater, EPA 

could have collected data from the plants that it knew were using chemical 

precipitation, a more effective technology than surface impoundments, to treat 

commingled impoundment wastewater, but the Agency did not do so. EPA 

acknowledged that there are "fewer than ten plants that use chemical precipitation 

to treat [ impoundment] wastewater that contains, among other things, ash transport 

27 Indeed, a particular treatment technology or process need not even be "in use at 
all" in an industry to be considered '"available" as BAT, if EPA determines that the 
technology or process is transferable to the industry. Am. Petroleum Inst., 858 
F.2d at 265. In determining BAT, EPA may also deem a technology "available" as 
BAT even if it is used at only one facility in the industry class, Ass 'n of Pac. 
Fisheries v. EPA, 615 F.2d 794,816 (9th Cir. 1980), and even if that technology is 
only at the pilot stage, FNfC Corp. v. Train, 539 F.2d 973, 983-84 ( 4th Cir. 1976). 
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water." 80 Fed. Reg. at 67,855 n.29. EPA concedes that "chemical precipitation 

and biological treatment are more effective than surface impoundments at 

removing both soluble and particulate fonns of metals, as well as other pollutants." 

80 Fed. Reg. at 67,851.28 There is evidence that even more effective technologies, 

such as the combination of chemical and biological treatment, could treat legacy 

wastewater as well. Jenkins Leachate Report, Index.9818 at 2-6; Jenkins FGD 

Report, Index.9363 at 21-22. Thus, EPA's BAT limits for legacy ash 

impoundment wastewater are arbitrary and capricious because they are not "based 

on the perfom1ance of the single best-performing plant in an industrial field," as 

the BAT standard requires. Chem. Mfrs. Ass 'n, 870 F.2d at 226.29 

While acknowledging the existence of these more effective technologies, 

EPA claimed it lacked the data to set BAT limits based on the use of chemical 

28 'The pollutants of concern in leachate are the same pollutants that are present in, 
and in many cases are also pollutants of concern for, FGD wastewater, fly ash 
transport water, bottom ash transport water, and other combustion residuals." 
Proposed TDD, Index.2920 at 8-13. "Given the si1nilarities present among the 
different types of wastewaters associated with combustion residuals," it is 
unsurprising that EPA concluded that chemical precipitation is an available 
technology for treating several coal combustion wastestreams, such as scrubber 
wastewater, fly ash and bottom ash transport water, and leachate. Id. 
29 Indeed, a particular treatment technology or process need not even be "in use at 
all" in an industry to be considered "available" as BAT, if EPA determines that the 
technology or process is transferable to the industry. Am. Petroleum Inst. v. EPA, 
858 F.2d at 265. In identifying BAT, EPA may also deem a technology 
"available" as BAT even if it is used at only one facility in the industry class, Ass 'n 
of Pac. Fisheries, 615 F.2d at 816, and even if that technology is only at the pilot 
stage, FMC Corp., 539 F.2d at 983-84. 
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treatment for what EPA calls commingled legacy wastewater-wastestreams such 

as fly ash and bottom ash transport water that have been mixed together in ash 

impoundments, rather than stored separately. 80 Fed. Reg. at 67,855. EPA's 

rationale has no merit. To begin with, even if it were true that EPA lacked 

sufficient evidence to identify the best available technology for legacy ash 

transport water, EPA had sufficient evidence to determine that impoundments are 

not the best available technology. See, e.g., 80 Fed. Reg. at 67,851 ("pollutants 

that are present mostly in soluble (dissolved) form, such as selenium, boron, and 

magnesium, are not effectively and reliably removed by gravity in surface 

impoundments"); 78 Fed. Reg. at 34,459 ("For metals present in both soluble and 

particulate forms (such as mercury), surface impoundments will not effectively 

remove the dissolved fraction."). 

Even if it were true that EPA was unable to develop limits for legacy 

impoundment wastewater based on the use of more effective technologies, the 

Agency was not required to set BAT limits based on surface impoundments, a 

technology that EPA had found to be ineffective. Instead, EPA could have 

declined to issue nationwide effluent limitations guidelines for BAT for 

commingled legacy impoundment wastewater. In the absence of nationwide 

effluent guidelines, BAT determinations are made by each facility's permitting 

authority during the NPDES pem1itting process, on a site-specific basis using best 
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professional judgment ("BPJ"). See 40 C.F.R. § 125.3(a), (c)(2) (EPA regulation 

establishing that, "to the extent that EPA-promulgated effluent limitations are 

inapplicable," technology-based treatment requirements "must be imposed" on a 

case-by-case basis); see also 33 U.S.C. § 131 l(b )(2)(A) (point sources "shall" 

achieve '"effluent limitations" which "shall require application of [BAT]" pursuant 

to EPA regulations); Riverkeeper, Inc. v. J,,TA, 358 F.3d 174,203 (2d Cir. 2004) 

('The Clean Water Act does not forbid the EPA from addressing certain 

environmental problems on a case-by-case basis where categorical regulation is not 

technologically feasible."). 30 

When EPA has lacked the data regarding flows and concentrations needed to 

develop limits for a wastestream, EPA has sometimes deferred setting BAT for that 

wastestream-both in this rule, and in prior ELG rules. See, e.g., Nat 'l vVildl[fe 

Fed'n v. ETA, 286 F.3d 554, 566-67 (D.C. Cir. 2002) (upholding EPA's decision 

"that color pollution should be 'dealt with on a case-by-case basis through 

individual [National Pollutant Discharge Elimination System] permits or, when 

appropriate, through local limits,"' rather than through nationwide BAT limits). 

30 In 2015, EPA released an updated version of its longstanding guidance 
document, the NP DES Permit Writers A,fanual, that (among many other things) 
sets forth in detail the procedures that pem1itting agencies should follow in 
deriving case-by-case technology-based effluent limitations where EPA has not 
established limits through an ELG rulemaking. See EPA, NP DES Permit Writers 
!vfanual, § 5.2.3 (2015), available at 
https:/ /www.epa.gov/sites/production/files/2015-
09/ documents/pwm _ chapt_ 05.pdf. 
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Similarly, in the 1982 steam electric ELG Rule, EPA "reserve[ d] ... limitations to 

be developed in the future" for scrubber wastewater precisely because "[t]he 

Agency does not have sufficient data on this stream at this time to propose revised 

BAT, NSPS, and pretreatment standards." 45 Fed. Reg. 68,328, 68,333 (Oct. 14, 

1980). In this rule, EPA deferred setting BAT and other limits for metal cleaning 

wastes, after the Agency determined that it lacked the necessary data. 80 Fed. Reg. 

at 67,863 ("EPA decided that it does not have enough information on a national 

basis to establish BAT /NSPS/PSES/PSNS requirements for non-chemical metal 

cleaning wastes. The final rule, therefore, continues to 'reserve' [those 

requirements], as the previously promulgated regulations did."). Here, EPA 

arbitrarily failed to consider deferring BAT limits for legacy ash transport water, 

which would require permit authorities to determine BAT on a case-by-case basis, 

as EPA has done for other wastestreams. 

As the Second Circuit Court of Appeals recently recognized, EPA cannot 

hide behind its own failure to collect data as a justification for setting inadequate 

BAT limits. In Natural Resources Defense Council v. J,,~A, 808 F.3d 556 (2d Cir. 

2015), the Second Circuit held that the BAT limits for ballast water in EPA's 

Clean Water Act Vessel General Permit were unlawful because EPA had failed to 

adequately consider onshore treatment systems as an alternative to shipboard 

treatment systems. Natural Res. Def Council, 808 F.3d at 572-76. EPA had 
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concluded that onshore treatment systems were not available because no such 

systems were then in use to treat ballast water and EPA did not have information 

on such systems. The Second Circuit found that the lack of information "is a 

problem ofEPA's own making because EPA went to great lengths to foreclose 

discussion of onshore treatment" in a Science Advisory Board study of ballast 

water treatment. Id. at 573. By instructing the Science Advisory Board not to 

collect data, "EPA turned a blind eye to significant information about onshore 

treatment" that could have formed the basis of more stringent BAT limits on 

ballast water in the Vessel General Permit Id. at 573-74. The court remanded the 

matter to EPA "to give full consideration" to onshore treatment systems, id. at 576, 

noting that "[t]here is no impediment to engaging in further study [ of onshore 

treatment systems], and further study may advance the goals of the CWA," id. at 

575. 

Just as in Natural Resources Defense Council v. EPA, the lack of data on 

treating legacy ash impoundment wastewater "is a problem ofEPA's own 

making," id. at 573. EPA did not claim that there are any technical barriers to 

gathering data on treatment of legacy ash impoundment wastewater. Instead, EPA 

deliberately chose not to gather data on treatment systems, such as chemical 

precipitation, that EPA knew were more effective than impoundments at treating 

this wastestream. See 80 Fed. Reg. at 67,851. 
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EPA's decision not to gather such data is all the more egregious given that 

EPA had not updated the relevant ELGs since 1982, despite EPA's statutory 

obligation to review and, if appropriate, revise, its effluent limits every five years, 

33 U.S.C. § 131l(d), and the ELGs every year, id. § 1314(b). EPA began this 

rulemaking at least as early as 2005, when it started gathering data on the steam 

electric industry through site visits, questionnaires to selected plants, and other 

means. Final TDD, Index.12840 at 3-1. EPA then published a Detailed Study 

Report on the steam electric industry in 2009, which formed the basis of an even 

more detailed questionnaire which EPA sent in 2010 to every power plant in the 

country which could potentially discharge wastewater. Id. at 3-1 to 3-2. As a 

result of the information EPA received, the agency knew which power plants were 

treating commingled wastes. Prior to issuing the proposed rule in 2013, EPA had 

many years during which it could have sent follow-up requests to plants which 

commingled their coal combustion wastewaters in order to gather the data 

necessary to set BAT limits based on technologies more effective than 

impoundments. EPA simply declined to do so. 

EPA's decision to set BAT limits for legacy wastewater that allow for 

continued discharges from surface impoundments - despite finding that surface 

impoundments are not effective at removing metals from the discharge - has major 

consequences for the closure of coal ash impoundments throughout the country. 
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As result of this and other rules, power plants across the country are preparing to 

empty surface impoundments that contain millions of gallons of toxic wastewater. 

See 80 Fed. Reg. at 21,459 (calculating the costs from the predicted closure of 

active and inactive surface impoundments in response to the Coal Combustion 

Residuals Rule). EPA's decision to set nationwide BAT limits for legacy wastes 

forecloses pem1it authorities from setting BAT on a case-by-case basis, while 

setting nationwide BAT limits which require no additional pollution controls. This 

is inconsistent with Congress's command to set progressively more stringent 

effluent limits, so as to eliminate water pollution. 31 See 33 U.S.C. § 1251(a)(l). 

For all of these reasons, EPA's determination that BAT for commingled 

legacy wastewater is the use of surface impoundments is arbitrary and capricious, 

an abuse of discretion, and otherwise unlawful. See Nfotor Vehicle Mfrs. Ass 'n, 

463 U.S. at 43 (where agency "offered an explanation for its decision that runs 

counter to the evidence before the agency," the decision is arbitrary and 

capricious). In particular, EPA's decision to set BAT limits equal to the 1982 BPT 

limits was arbitrary and capricious, when EPA could have instead left open the 

issue of BAT limits for legacy impoundment wastewater, to be determined by local 

31 See, e.g., Natural Res. Def Council, Inc. v. },~ A, 822 F.2d 104, 123 (D.C. Cir. 
1987) ("[T]he most salient characteristic of this [CW A] statutory scheme, 
articulated time and again by its architects and embedded in the statutory language, 
is that it is technology-forcing."); Kennecott, 780 F.2d at 448 (Congress intended 
BAT to "push[] industries toward the goal of zero discharge as quickly as 
possible."). 
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permit authorities on a case-by-case basis - an option that EPA failed to consider. 

See id. (agency action is arbitrary and capricious if the agency "entirely failed to 

consider an important aspect of the problem"). As a result, the Court should vacate 

and remand the BAT limits for legacy ash impoundment wastewater in 40 C.F.R. § 

423.13(g)(l )(ii), (h)(l )(ii), and (k)(l )(ii). 

C. The BAT Limits for Legacy Scrubber Wastewater Are 
Inconsistent with Record Evidence that Chemical Precipitation, 
or Chemical Precipitation Plus Biological Treatment, is BAT. 

As explained above, EPA' s justification for creating separate BAT limits for 

legacy wastewater centered on its alleged lack of data for different legacy 

wastestreams that are mixed together (e.g., bottom ash wastewater mixed with 

scrubber wastewater). But EPA acknowledged that some plants store legacy 

wastewater separately, particularly scrubber wastewater, rather than sending it to 

an impoundment where it mixes with other wastestreams. 80 Fed. Reg. at 67,855. 

EPA had no rational basis for creating separate, more lenient BAT limits for legacy 

scrubber wastewater where that wastewater is not mixed with any other 

wastewater. 

For scrubber wastewater generated after the compliance date, the final rule 

sets best available technology, or BAT, limits on the discharge of arsenic, mercury, 

selenium, and nitrate/nitrite. 40 C.F.R. § 423.13(g)(l)(i). These BAT limits are 

based on the use of "chemical precipitation followed by biological treatment." 80 

50 

ED_ 002364A_ 0000135 7 -00069 



Case: 15-60821 Document: 00513785014 Page: 70 Date Filed: 12/05/2016 

Fed. Reg. at 67,850. Yet for "legacy" scrubber wastewater, the final rule sets no 

specific limits on toxic metals, instead setting the BAT limit for such wastewater 

equal to the 1982 BPT limit that was based on use of surface impoundments. 40 

C.F.R. § 423.13(g)(l)(ii). This limit applies even to power plants that store their 

scrubber wastewater in a separate impoundment, without commingling it with 

other wastestreams, as EPA found to be the case at "a few plants." 80 Fed. Reg. at 

67,855. 

EPA provided no technical reason in the record why power plants that store 

legacy scrubber wastewater in a separate impoundment could not use the same 

technologies to treat that wastewater, including chemical and biological treatment, 

that it found to be available for scrubber wastewater generated after the rule goes 

into effect. On the contrary, EPA conceded that it '"could be possible for plants to 

treat the legacy scrubber wastewater with the same technology used to treat 

scrubber wastewater subject to the BAT limitations ... " 80 Fed. Reg. at 67,855. 

Similarly, the evidence that chemical precipitation plus biological treatment 

is economically achievable for scrubber wastewater generated after November 

2018 provides support for finding that it is economically achievable to use the 

same treatment technology for legacy scrubber wastewater. EPA found that it 

would be economically achievable for the industry as a whole to use chemical and 

biological treatment for non-legacy scrubber wastewater. See, e.g., 80 Fed. Reg. at 
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67,855, 67,863-68. The record contains no reason why plants that can afford to 

treat newly generated scrubber wastewater cannot treat legacy scrubber wastewater 

as well, as the same treatment system would be used for both. Indeed, EPA did not 

contend in the preamble to the final rule or in the response to comments that it 

would be too costly to treat legacy scrubber wastes. 

Rather, EPA claimed that if it set limits for legacy scrubber wastewater that 

is stored separately, plants would respond by mixing scrubber wastewater with 

other wastewater, or by dumping their legacy scrubber wastewater prior to the 

ELG rule's compliance date. 80 Fed. Reg. at 67,855. But under the current rule, 

legacy scrubber wastewater can be mixed with other wastewater. Even if it is not 

mixed, legacy scrubber wastewater can be discharged under the final rule. As a 

result, imposing more stringent limits would not increase the amount of legacy 

scrubber wastewater discharged. Even if some plants were able to avoid the new 

limits, others might not, and the net effect ( if any) would be a reduction in 

pollution. It was irrational for EPA to reject available, affordable pollution 

controls based on a concern that plants will mix or discharge their legacy scrubber 

wastewater, when that is precisely what the final rule allows plants to do. 32 

32 EPA's concern about plants commingling their wastewater would be 
significantly lessened ifEPA had set adequate BAT limits on commingled legacy 
wastewater, because EPA could then be certain that commingled wastes would be 
treated before being discharged. See supra at 39-50. Moreover, while EPA fears 
plants would respond by discharging wastewater before limits went into effect, 
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In short, unlike the situation for commingled legacy impoundment 

wastewater, EPA did not justify separate, less stringent BAT limits for legacy 

scrubber wastewater on the ground that EPA lacks the necessary data. That is 

unsurprising, since EPA used extensive data on scrubber wastewater to set BAT 

limits for non-legacy scrubber wastes that are technologically and economically 

achievable, and there is no difference between legacy and non-legacy scrubber 

wastewater other than the date of its creation. Instead, EPA makes the illogical 

claim that requiring legacy scrubber wastewater to be treated in the same manner 

as non-legacy scrubber wastewater would encourage plants to do the very things 

EPA expressly allows plants to do under the rule now-mix their legacy 

wastewater and/or discharge it. It was arbitrary and capricious for EPA to reject 

the pollution reductions from setting BAT based on more effective treatment 

technologies for legacy scrubber wastewater for fear of alleged harms that would 

be no worse than what the rule already allows. See A1otor Vehicle Adfrs. Ass 'n, 463 

U.S. at 43 (agency decision is arbitrary and capricious where the agency "offered 

EPA ignores that such plants would likely, at a minimum, need to seek a 
modification of their NPDES permits before doing so. See 40 C.F.R. §§ 
122.41(/)(l)(ii) (requiring permitted facilities to report any alteration in operations 
that "could significantly change the nature or increase the quantity of pollutants 
discharged"), 122.62(a)(l) (requiring permit authorities to modify permits if 
"[t]here are material and substantial alterations or additions to the permitted facility 
or activity (including a change or changes in the permittee's sludge use or disposal 
practice) ... which justify the application of permit conditions that are different or 
absent in the existing permit"). 
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an explanation for its decision that ... is so implausible that it could not be 

ascribed to a difference in view or the product of agency expertise"). 

IV. THE BAT LIMITS FOR LEACHATE REST ON AN UNLAWFUL 
INTERPRETATION OF THE CLEAN WATER ACT AND ARE 
UNSUPPORTED BY THE RECORD. 

EPA's decision to set BAT limits for leachate equal to the 1982 BPT limits, 

which contain no specific limits on the discharge of toxic metals, rests on an 

unlawful interpretation of the Clean Water Act and is unsupported by the record. 

EPA rejected available and affordable technologies for reducing pollution in 

leachate because the amount of pollutant loadings from the leachate wastestream 

are smaller than those in other wastestreams for which EPA required more 

stringent pollution controls. 80 Fed. Reg. at 67,854. EPA concluded that its BAT 

determinations for scrubber wastewater and ash transport water "already 

represent[] reasonable further progress" for the industry as a whole, thus allowing 

it to set lax BAT limits for the relatively less toxic leachate wastestream. Id. 

However, the text and structure of the Clean Water Act indicate that Congress did 

not authorize EPA to reject available and affordable technologies based on EPA's 

subjective judgment as to when a wastestream is large enough to merit more 

stringent BAT limits. EPA's assertions about the size of the leachate wastestream 

are umnoored from any statutory or regulatory framework, and fail to put the size 

of the leachate wastestream into any meaningful context. If leachate from power 
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plants were considered its own industry, it would be the 18th largest industrial 

source of water pollution in the country. 33 

Thus, as explained more fully below, EPA's decision to set less stringent 

BAT limits for leachate because of the size and amount of pollutants in the 

wastestream relative to other power plant wastestreams was based on 

considerations that are impermissible under the Clean Water Act. Moreover, even 

if these were pennissible considerations, the BAT limits for leachate are arbitrary 

and capricious because EPA' s contention that leachate contains is of an insufficient 

size to warrant more stringent BAT li1nits conflicts with evidence that leachate is 

one of the largest toxic wastestreams in the country. 

33 EPA estimates that the "industry-level combustion residual leachate loadings" 
total 70,300 toxic-weighted pound equivalents (TWPE) per year. Final TDD, 
Index.12840 at 10-39. This is comparable to many entire industries inEPA's latest 
ranking of point source discharges. See EPA, 2015 Annual Effluent Guidelines 
Review Report, EPA-821-R-16-002, at 2-26, Table 2-9 (June 2016), available at 
https:/ /www.epa.gov/sites/production/files/2016-06/ documents/20 l 5-annual-eg
review-reportj une-2016. pdf. For example, loadings from coal ash leachate are 
comparable to those from textile mills (91,700 TWPE) and meat and poultry 
products (89,700 TWPE) and exceed those of coal mining (40,600 TWPE), sugar 
processing (32,900 TWPE), and pesticide che1nicals (22,700 TWPE). Id. If coal 
ash leachate were its own industry, it would be ranked 18th among industries for 
pollutant loadings, and would therefore be included in EPA's priority list of"those 
categories whose pollutant discharges potentially pose the greatest hazards for 
human health or the environment because of their toxicity." Id. at 3-1. 
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A. EPA Arbitrarily Rejected Technologies for Treating Leachate 
that Satisfy the Basic Requirement that BAT be Technologically 
and Economically Achievable. 

This Court has held that "the basic requirement for BAT effluent limitations 

is only that they be technologically and economically achievable." Am. Petroleum 

Inst., 858 F.2d at 265-66, amended by 864 F.2d 1156, 1156- 57 (5th Cir. 1989). 

Here, EPA conceded that technologies more effective at removing pollution from 

leachate, such as chemical precipitation, are technologically achievable. Response 

to Comments, Volume 7, Index.10082 at 7-20 ("EPA has determined that chemical 

precipitation is an available and demonstrated technology for the treatment of 

combustion residual leachate."), 7-24 ("EPA agrees with the commenter's 

assertion that chemical precipitation is technologically available."). Indeed, the 

ELG Rule requires new power plants to use chemical precipitation to treat 

leachate. 80 Fed. Reg. at 67,859 (for new sources, EPA set limits "on mercury and 

arsenic in discharges of combustion residual leachate, based on chemical 

precipitation"), codified at 40 C.F.R § 423.15(b )(16). 

The record also indicates that using chemical precipitation to treat leachate 

would be economically achievable for the industry as a whole. The annualized 

cost of treating leachate with chemical precipitation would be $57.7 million, which 

is very small in the context of the national power plant sector. Final Regulatory 
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Impact Analysis ("RIA"), Index.12842 at 3-7.34 Setting BAT limits for leachate 

based on the use of chemical precipitation would result in only two additional 

entities incurring costs between 1 and 3% of revenues, while the cost to revenue 

ratio for the other 241 entities would be unchanged. Id. at 4-11. 35 

B. EPA's Rejection of Available and Affordable Technologies Rests 
on an Unlawful Interpretation of the Clean Water Act. 

The BAT limits for leachate are based on an unlawful interpretation of the 

Clean Water Act. EPA suggested that BAT need only represent reasonable further 

progress in eliminating wastewater discharges for an industry as a whole-rather 

than represent reasonable further progress for each wastestream. 80 Fed. Reg. at 

67,854. According to EPA, the rule's limits for fly ash, bottom ash, and scrubber 

wastestreams will make reasonable further progress toward eliminating discharges 

from the steam electric power industry, and therefore the statute does not require 

EPA to set more stringent limits on discharges of leachate. See id. Relying on this 

interpretation, EPA set "BAT limitations for combustion residual leachate equal to 

the BPT limitation on [total suspended solids] TSS," 80 Fed. Reg. at 67,854, which 

was established in 1982 and does not effectively control for dissolved forms of 

34 In the final rule, EPA selected Option D. The only difference between Options 
D and E is that Option E adds chemical precipitation as BAT for leachate. Thus, 
the cost difference between Options D and E represents the incremental cost to use 
chemical precipitation to treat leachate. 
35 These numbers represent the difference between the results for Option D and 
Option E in Table 4-2. Final RIA, Index.12842 at 4-11. 
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toxic metals, see 40 C.F.R. § 423.13(/). EPA set the 1982 BPT limit based on what 

can be achieved by using surface impoundments, which EPA has repeatedly found 

to be ineffective at removing toxic metals. E.g., 80 Fed. Reg. at 67,851; 78 Fed. 

Reg. at 34,459. 

EPA's novel interpretation of the Clean Water Act conflicts with the clear 

intent of Congress, and thus fails under Chevron step one. 36 BAT represents the 

best available technology that is economically achievable, 33 U.S.C. § 

131 l(b )(2)(A), a stringent treatment standard that has been held to represent "a 

commitment of the maximum resources economically possible to the ultimate goal 

of eliminating all polluting discharges," Nat'! Crushed Stone Ass 'n, 449 U.S. at 74. 

BAT requires the elimination of discharges of "all pollutants" if "such elimination 

is technologically and economically achievable." 33 U.S.C. § 13ll(b)(2)(A) 

(emphasis added). 'The most salient characteristic of this [CWA] statutory 

scheme, articulated time and again by its architects and embedded in the statutory 

language, is that it is technology-forcing," meaning that BAT standards should 

drive the development and adoption of increasingly more effective pollution 

controls. Natural Res. Def Council v. EPA, 822 F.2d at 123. Congress intended 

36 Environmental Petitioners are unaware of any judicial or administrative 
precedent that specifically supports EPA's position that BAT need only represent 
reasonable further progress in eliminating discharges for an industry as a whole, 
rather than representing reasonable further progress for each wastestream that an 
industry discharges. 
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that in order to eventually eliminate all water pollution, BAT standards would be 

more stringent than BPT standards, as BPT represents the initial limits and BAT 

represents the second phase of technology-based effluent limits. Congress 

intended BAT to "push[] industries toward the goal of zero discharge as quickly as 

possible." Kennecott, 780 F.2d at 448. 

'"[T]he basic requirement for BAT effluent limitations is only that they be 

technologically and economically achievable." Am. Petroleum Inst., 858 F.2d at 

265-66. A technology is achievable if it is in use in the industry, even if only by 

the best-performing plant in the industry, or if it can be demonstrated to be 

available through pilot studies or its use in other industries. Id. at 265; Kennecott, 

780 F.2d at 453. "Congress intended these [BAT] limitations to be based on the 

performance of the single best-performing plant in an industrial field." Chem. 

Nffrs. Ass 'n, 870 F.2d at 226. A technology is economically achievable if the costs 

can be reasonably borne by the industry as a whole. Waterkeeper Alliance, 399 

F.3d at 516; Rybachek, 904 F.2d at 1290-91 (discussing this standard). Whereas 

the BPT provision in the Clean Water Act requires EPA to balance costs against 

benefits, 33 U.S.C. § 1314(b)(l)(B), the BAT provision omits this requirement, 

U.S.C. § 1314(b)(2)(B), because Congress affirmatively rejected amendments that 

would have required cost-benefit balancing for BAT. Weyerhaeuser, 590 F.2d at 

1046. As this Court has held, "BAT is the CW A's most stringent standard" and 
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must be set based not on cost-benefit analysis but on "'the performance of the 

single, best-perfom1ing plant in an industrial field."' Tex. Oil & Gas Ass 'n, 161 

F.3d at 928. 

Under the Clean Water Act, "effluent limitations" must be "determined in 

accordance with regulations issued by the Administrator pursuant to section 

1314(b )(2) of this title." 33 U.S.C. § 131 l(b )(2)(A). Section 1314(b )(2), in tum, 

lists six factors that EPA must consider, none of which support EPA's position 

here. In addition, the section includes a catch-all phrase that allows EPA to 

consider "such other factors as the Administrator deems appropriate." Id. § 

1314(b)(2)(B). This catch-all provision, however, does not save EPA's decision, 

which is contrary to Congress' stated intent that BAT eliminate discharges of "all 

pollutants" where feasible, based on application of available, affordable treatment 

technologies and without first requiring an evaluation of water quality impacts. 

See Util. Air Regulatory Grp. v. EPA, 134 S. Ct. 2427, 2446 (2014) ("[A]n agency 

may not rewrite clear statutory terms to suit its own sense of how the statute should 

operate."); Schattman, 459 F.2d at 38 ("[I]n construing an Act of Congress Courts 

must construe what Congress has written and cannot add, subtract, delete, or distort 

the words Congress chose to use."). Pre-1972 versions of the Clean Water Act 

attempted to control water pollution by determining "which polluter caused what 

pollution," a mandate that "proved over the years to be an impractical task." Am. 
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Frozen Food Inst., 539 F.2d at 116; see also Weyerhaeuser, 590 F.2d at 1056 

("Congress realized not only that its water pollution efforts until then had failed, 

but also that reliance on receiving water capacity as a crucial test for permissible 

pollution levels had contributed greatly to that failure.") ( citations omitted). The 

1972 Clean Water Act took a "wholly new approach," by replacing a water 

quality-based framework that allocated responsibility for pollution that had already 

occurred with a framework that prohibits any discharge of pollutants without a 

permit that requires application of technology-based effluent limitations. Am. 

Frozen Food Inst., 539 F.2d at 115-16 (citing 33 U.S.C. § 1311(a).37 Technology

based effluent limitations are the centerpiece of the Act and require facilities to 

meet a series of increasingly stringent, "technology-forcing" requirements that 

apply to all discharges of pollutants subject to the Act. See, e.g., Natural Res. Def 

Council, 822 F.2d at 123 (stating that "the most salient characteristic of this 

[CW A] statutory scheme, articulated time and again by its architects and 

embedded in the statutory language, is that it is technology-forcing"). 

EPA's interpretation of the statute here-that the Agency can reject a 

technology as BAT that is available and economically achievable solely because 

the wastestream has a "small" amount of pollutants relative to other 

37 See also supra at 40-41 (noting that central to the Clean Water Act's structure is 
that the Act provides that any discharge of pollutants is unlawful unless it complies 
with applicable technology-based effluent limitations). 
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wastestreams-is exactly the kind of water quality-based determination that 

Congress intended the BAT provisions of the Clean Water Act to supersede. 38 The 

statute does not authorize EPA to set BAT limits based on whether EPA thinks the 

pollution is voluminous enough to merit regulation. Whereas the statute requires 

EPA to consider the costs ofBPT relative to its '"effluent reduction benefits," there 

is no comparable requirement for the BAT limits. Compare 33 U.S.C. § 

1314(b )(1 )(B), with id. § 1314(b )(2)(B). Instead, Congress directed EPA to work 

toward eliminating all water pollution by promulgating effluent limitations 

requiring application of the technologies available for treating water pollution. 

EPA' s interpretation conflicts with the intent of Congress "[b ]ecause the basic 

requirement for BAT effluent limitations is only that they be technologically and 

economically achievable, the impact of a particular discharge upon the receiving 

water is not an issue to be considered in setting technology-based limitations." 

Am. Petroleum Inst., 858 F.2d at 265-66; see also Tex. Oil & Gas Ass 'n, 161 F.3d 

38 Although, as noted above (see supra notes 20 and 24), the Clean Water Act 
requires that all point sources meet effluent limitations that assure compliance with 
any applicable state and federal water quality standards, see 33 U.S.C. § 
131 l(b)(l)(C), the Supreme Court has made clear that such water quality-based 
effluent limitations are "supplementary" to the federal floor of technology-based 
effluent limitations. J,,-PA v. Cal(fornia ex rel. State Water Res. Control Bd., 426 
U.S. 200,205 & n.12 (1976). Under EPA regulations, more stringent water 
quality-based effluent limitations are required for a pollutant discharge if, after all 
technology-based effluent limitations are complied with, the discharge "will cause, 
have the reasonable potential to cause, or contribute to an excursion above any 
State water quality standard." 40 C.F.R. § 122.44(a)(l). 
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at 927 ('These limitations are technology-based rather than harm-based; that is, 

they reflect the capabilities of available pollution control technologies to prevent or 

limit different discharges rather than the impact that those discharges have on the 

waters."). 

If the Court were to accept EPA's interpretation of the statute, this Court 

would set a precedent that EPA can reject more effective technologies as BAT 

whenever EPA deems a wastestream to be too "small." This would be directly 

contrary to the statutory mandate to eventually eliminate all discharges of pollution 

to the nation's waters, 33 U.S.C. § 1251(a)(l), and courts "cannot interpret federal 

statutes to negate their own stated purposes." N. Y. State Dep 't of Social Servs. v. 

Dublino, 413 U.S. 405, 419-420 (1973). 

This case vividly demonstrates the dangers of allowing EPA to set BAT 

limits based on the agency's determination, untethered from any statutory or 

regulatory framework, of when a wastestream is too "small." Here, EPA rejected 

available technologies for treating leachate because leachate is responsible for only 

three percent of the total pollutants discharged by the steam electric industry. 80 

Fed. Reg. at 67,854. But EPA failed to put this into a meaningful context, by 

neglecting to mention that the steam electric industry is the single largest industrial 

wastestream in the country. See Final EA at 3-15, Table 3-3. Although only the 

fourth-largest wastestream discharged from steam electric power plants, leachate 
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from the steam electric power sector would be the 18th largest wastestream in the 

country, if treated separately. 39 Rejecting available control technologies for the 

18th largest wastestream in the entire country, based solely on an indefensible 

claim that the wastestream is too "small," is inconsistent with Congress's intent to 

eliminate all water pollution, 33 U.S.C. § 1251(a)(l), violates the requirement that 

BAT limits be set for discharges of all pollutants, id. § 1311(b)(2)(A), and is 

arbitrary and capricious. 

Finally, even if the Court were to find that the statute is ambiguous, and 

proceed to Chevron step two, EPA's interpretation is unreasonable. EPA interprets 

the Act as allowing the agency to reject technologically and economically 

achievable controls as BAT for a wastestream because other wastestreams for an 

industry are being regulated. This interpretation is unreasonable because it cannot 

be squared with Congress's intent for BAT limits to be more stringent than BPT 

limits and for BAT to "push[] industries toward the goal of zero discharge as 

quickly as possible." Kennecott, 780 F.2d at 448. EPA's interpretation conflicts 

with the Supreme Court's pronouncement that BAT represents "a commitment of 

the maximum resources economically possible to the ultimate goal of eliminating 

all polluting discharges," because EPA's interpretation authorizes the agency to 

reject economically achievable standards solely because of the size of the 

39 See supra note 33. 
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wastestream in question relative to other wastestreams. Nat 'l Crushed Stone Ass 'n, 

449 U.S. at 74. Moreover, EPA's interpretation is unreasonable because it allows 

the agency to reject available and affordable controls based on the pollutant 

loadings of the wastestream, which this Court has held cannot be considered in 

setting BAT. See Am. Petroleum Inst., 858 F.2d at 265-66 ("[T]he impact of a 

particular discharge upon the receiving water is not an issue to be considered in 

setting technology-based limitations."). For these reasons, even under Chevron 

step two, EPA's interpretation of the Clean Water Act is unreasonable. CJ AT & T 

C01p. v. Iowa Utilities Ed., 525 U.S. 366, 392 (1999) ('"Because the Commission 

has not interpreted the terms of the statute in a reasonable fashion, we must vacate 

47 C.F.R. § 51.319 (1997)."); Si Min Cen v. Attorney Gen., 825 F.3d 177, 197 (3d 

Cir. 2016) (reversing an agency action under '"Chevron Step Two" because 

'"[ w ]here Congress has made clear through the statutory language, structure, 

history, and purpose its intent to authorize a certain class of aliens to apply for 

adjustment of status, a regulation that strips such aliens of eligibility altogether 

cannot be deemed 'reasonable in light of the legislature's revealed design."'). 

In sum, the best available technology, or BAT, limits for leachate are based 

on an interpretation of the Clean Water Act that conflicts with Congress's intent, is 

not a permissible construction of the statute, and is arbitrary and capricious. This 
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Court should therefore vacate and remand the BAT limits for leachate contained in 

40 C.F.R. § 423.13(/). 

CONCLUSION 

For the foregoing reasons, the Court should vacate and remand the following 

provisions of the final ELG rule: 

• The BAT limits for legacy wastewater codified at 40 C.F.R. § 

423.13(g)( l )(ii), (h)(l )(ii), and (k)(l )(ii); and 

• The BAT limits for leachate codified at 40 C.F.R. § 423.13(1). 

Respectfully submitted, 

s/Thomas Joseph Cmar 
Thomas Joseph Cmar 
Earth justice 
1101 Lake St., Ste. 405B 
Oak Park, IL 60301 
(312) 257-9338 (phone) 
(212) 918-1556 (facsimile) 
tcmar@earthjustice.org 

s/A1atthew Gerhart 
Matthew Gerhart 
Earth justice 
633 17th St., Suite 1600 
Denver, CO 80202 
(303) 996-9612 (phone) 
(303) 623-8083 (facsimile) 
mgerhart@earthjustice.org 

Counselfor Sierra Club, Environmental 
Integrity Project, and Waterkeeper Alliance, 
Inc. 
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s/Casey Roberts 
Casey Roberts 
Sierra Club 
1536 Wynkoop St #312 
Denver, CO 80202 
(303) 454-3355 (phone) 
casey.roberts@sierraclub.org 

s/Joshua D. Smith 
Joshua D. Smith 
Sierra Club 
2101 Webster St., Suite 1300 
Oakland, CA 94612 
(415) 977-5560 (phone) 
(415) 977-5793 (fascimile) 
j oshua. smith@sierracl ub. org 

Counsel for Sierra Club 
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§ 55'1, Definitions, 5 USCA § 551 

Document: 00513785015 Page:4 

United States Code Annotated 
Title 5. Government Organization and Employees (Refs & Annos) 

Part I. The Agencies Generally 
Chapter 5. Administrative Procedure (Refs & Annos) 

Subchapter IL Administrative Procedure (Refs & Annos) 

For the purpose of this subchapter--

5 U.S.C.A. § 551 

§ 551. Definitions 

Effective: January 4, 2011 

Currentness 

Date Filed: 12/05/2016 

(1) "agency" means each authority of the Government of the United States, whether or not it is within or subject to 
review by another agency, but does not include--

(A) the Congress; 

(B) the courts of the United States; 

(C) the governments of the territories or possessions of the United States; 

(D) the government of the District of Columbia; 

or except as to the requirements of section 552 of this title--

(E) agencies composed of representatives of the parties or of representatives of organizations of the parties to the 
disputes determined by them; 

(F) courts martial and military commissions; 

(G) military authority exercised in the field in time of war or in occupied territory; or 

(H) functions conferred by sections 1738, 1739, 1743, and 1744 of title 12; subchapter II of chapter 471 of title 49; 

or sections 1884, 1891-1902, and former section 164l(b)(2), of title 50, appendix; 1 

(2) "person" includes an individual, partnership, corporation, association, or public or private organization other than 
an agency; 
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(3) "party" includes a person or agency named or admitted as a party, or properly seeking and entitled as of right 
to be admitted as a party, in an agency proceeding, and a person or agency admitted by an agency as a party for 
limited purposes; 

(4) "rule" means the whole or a part of an agency statement of general or particular applicability and future effect 
designed to implement, interpret, or prescribe law or policy or describing the organization, procedure, or practice 
requirements of an agency and includes the approval or prescription for the future of rates, wages, corporate or 
financial structures or reorganizations thereof, prices, facilities, appliances, services or allowances therefor or of 
valuations, costs, or accounting, or practices bearing on any of the foregoing; 

(5) "rule making" means agency process for formulating, amending, or repealing a rule; 

(6) "order" means the whole or a part of a final disposition, whether affirmative, negative, injunctive, or declaratory 
in fom1, of an agency in a matter other than rule making but including licensing; 

(7) "adjudication" means agency process for the formulation of an order; 

(8) ''license" includes the whole or a part of an agency permit, certificate, approval, registration, charter, membership, 
statutory exemption or other form ofpennission; 

(9) ''licensing" includes agency process respecting the grant, renewal, denial, revocation, suspension, annulment, 
withdrawal, limitation, amendment, modification, or conditioning of a license; 

(10) "sanction" includes the whole or a part of an agency--

(A) prohibition, requirement, limitation, or other condition affecting the freedom of a person; 

(B) withholding of relief; 

(C) imposition of penalty or fine; 

(D) destruction, taking, seizure, or withholding of property; 

(E) assessment of damages, reimbursement, restitution, compensation, costs, charges, or fees; 

(F) requirement, revocation, or suspension of a license; or 
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(G) taking other compulsory or restrictive action; 

(11) "relief' includes the whole or a part of an agency--

(A) grant of money, assistance, license, authority, exemption, exception, privilege, or remedy; 

(B) recognition of a claim, right, immunity, privilege, exemption, or exception; or 

(C) taking of other action on the application or petition of, and beneficial to, a person; 

(12) "agency proceeding" means an agency process as defined by paragraphs (5), (7), and (9) of this section; 

(13) "agency action" includes the whole or a part of an agency rule, order, license, sanction, relief, or the equivalent 
or denial thereof, or failure to act; and 

(14) "ex parte communication" means an oral or written communication not on the public record with respect to which 
reasonable prior notice to all parties is not given, but it shall not include requests for status reports on any matter or 
proceeding covered by this subchapter. 

CREDIT(S) 
(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 381; Pub.L. 94-409, § 4(b), Sept. 13, 1976, 90 Stat. 1247; Pub.L. 103-272, § 5(a), 

July 5, 1994, 108 Stat. 1373; Pub.L. 111-350, § 5(a)(2), Jan. 4, 2011, 124 Stat. 3841.) 

Notes of Decisions (255) 

Footnotes 
1 See References in Text note set out under this section. 

5 U.S.C.A. § 551, 5 USCA § 551 
Current through P.L. 114-244. 
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§ 552. Public information; agency rn!es, opinions, on:lms, records,,,., 5 USCA § 552 

United States Code Annotated 
Title 5. Government Organization and Employees (Refs & Annos) 

Part I. The Agencies Generally 
Chapter 5. Administrative Procedure (Refs & Annos) 

Subchapter IL Administrative Procedure (Refs & Annos) 

5 U.S.C.A. § 552 

Date Filed: 12/05/2016 

§ 552. Public information; agency rules, opinions, orders, records, and proceedings 

Effective: June 30, 2016 

Currentness 

<Notes of Decisions for 5 USCA § 552 are displayed in two separate documents. Notes of Decisions for 
subdivisions I to VII are contained in this document. For Notes of Decisions for subdivisions VIII to end, see 
second document for 5 USCA § 552.> 

(a) Each agency shall make available to the public information as follows: 

(1) Each agency shall separately state and currently publish in the Federal Register for the guidance of the public--

(A) descriptions of its central and field organization and the established places at which, the employees (and in the 
case of a uniformed service, the members) from whom, and the methods whereby, the public may obtain in fonnation, 
make submittals or requests, or obtain decisions; 

(B) statements of the general course and method by which its functions are channeled and detennined, including the 
nature and requirements of all formal and infonnal procedures available; 

(C) rules of procedure, descriptions of forms available or the places at which forms may be obtained, and instructions 
as to the scope and contents of all papers, reports, or examinations; 

(D) substantive rules of general applicability adopted as authorized by law, and statements of general policy or 
interpretations of general applicability formulated and adopted by the agency; and 

(E) each amendment, revision, or repeal of the foregoing. 

Except to the extent that a person has actual and timely notice of the terms thereof, a person may not in any manner 
be required to resort to, or be adversely affected by, a matter required to be published in the Federal Register and not 
so published. For the purpose of this paragraph, matter reasonably available to the class of persons affected thereby 
is deemed published in the Federal Register when incorporated by reference therein with the approval of the Director 
of the Federal Register. 
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§ 552. Public information; agency rn!es, opinions, on:lms, records,,,., 5 USCA § 552 

(2) Each agency, in accordance with published rules, shall make available for public inspection in an electronic format--

(A) final opinions, including concurring and dissenting opinions, as well as orders, made in the adjudication of cases; 

(B) those statements of policy and interpretations which have been adopted by the agency and are not published in 

the Federal Register; 

(C) administrative staff manuals and instructions to staff that affect a member of the public; 

(D) copies of all records, regardless of form or format--

(i) that have been released to any person under paragraph (3); and 

(ii)(I) that because of the nature of their subject matter, the agency determines have become or are likely to become 
the subject of subsequent requests for substantially the same records; or 

(II) that have been requested 3 or more times; and 

(E) a general index of the records referred to under subparagraph (D); 

unless the materials are promptly published and copies offered for sale. For records created on or after November 
1, 1996, within one year after such date, each agency shall make such records available, including by computer 

telecommunications or, if computer telecommunications means have not been established by the agency, by other 
electronic means. To the extent required to prevent a clearly unwarranted invasion of personal privacy, an agency may 
delete identifying details when it makes available or publishes an opinion, statement of policy, interpretation, staff 
manual, instruction, or copies of records referred to in subparagraph (D). However, in each case the justification for the 

deletion shall be explained fully in writing, and the extent of such deletion shall be indicated on the portion of the record 
which is made available or published, unless including that indication would harm an interest protected by the exemption 
in subsection (b) under which the deletion is made. If technically feasible, the extent of the deletion shall be indicated at the 

place in the record where the deletion was made. Each agency shall also maintain and make available for public inspection 
in an electronic format current indexes providing identifying information for the public as to any matter issued, adopted, 
or promulgated after July 4, 1967, and required by this paragraph to be made available or published. Each agency shall 

promptly publish, quarterly or more frequently, and distribute (by sale or otherwise) copies of each index or supplements 
thereto unless it detennines by order published in the Federal Register that the publication would be unnecessary and 
impracticable, in which case the agency shall nonetheless provide copies of such index on request at a cost not to exceed 
the direct cost of duplication. Each agency shall make the index referred to in subparagraph (E) available by computer 

telecommunications by December 31, 1999. A final order, opinion, statement of policy, interpretation, or staff manual 
or instruction that affects a member of the public may be relied on, used, or cited as precedent by an agency against a 
party other than an agency only if--

(i) it has been indexed and either made available or published as provided by this paragraph; or 
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§ 552. Public information; agency rn!es, opinions, on:lms, records,,,., 5 USCA § 552 

(ii) the party has actual and timely notice of the terms thereof. 

(3)(A) Except with respect to the records made available under paragraphs (l) and (2) of this subsection, and except as 
provided in subparagraph (E), each agency, upon any request for records which (i) reasonably describes such records 
and (ii) is made in accordance with published rules stating the time, place, fees (if any), and procedures to be followed, 
shall make the records promptly available to any person. 

(B) In making any record available to a person under this paragraph, an agency shall provide the record in any fonn or 
format requested by the person if the record is readily reproducible by the agency in that form or format. Each agency 
shall make reasonable efforts to maintain its records in forms or formats that are reproducible for purposes of this section. 

(C) In responding under this paragraph to a request for records, an agency shall make reasonable efforts to search for 
the records in electronic form or format, except when such efforts would significantly interfere with the operation of the 
agency's automated information system. 

(D) For purposes of this paragraph, the term "search" means to review, manually or by automated means, agency records 
for the purpose oflocating those records which are responsive to a request. 

(E) An agency, or part ofan agency, that is an element of the intelligence community (as that term is defined in section 3(4) 
of the National Security Act of 1947 (50 U.S.C. 401 a(4))) shall not make any record available under this paragraph to--

(i) any government entity, other than a State, territory, commonwealth, or district of the United States, or any 
subdivision thereof; or 

(ii) a representative of a government entity described in clause (i). 

(4)(A)(i) In order to carry out the provisions of this section, each agency shall promulgate regulations, pursuant to notice 
and receipt of public comment, specifying the schedule of fees applicable to the processing of requests under this section 
and establishing procedures and guidelines for determining when such fees should be waived or reduced. Such schedule 
shall conforn1 to the guidelines which shall be promulgated, pursuant to notice and receipt of public comment, by the 
Director of the Office of Management and Budget and which shall provide for a uniform schedule offees for all agencies. 

(ii) Such agency regulations shall provide that--

(I) fees shall be limited to reasonable standard charges for document search, duplication, and review, when records 
are requested for commercial use; 

(II) fees shall be limited to reasonable standard charges for document duplication when records are not sought for 
commercial use and the request is made by an educational or noncommercial scientific institution, whose purpose is 
scholarly or scientific research; or a representative of the news media; and 
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§ 552. Public information; agency rn!es, opinions, on:lms, records,,,., 5 USCA § 552 

(III) for any request not described in (I) or (II), fees shall be limited to reasonable standard charges for document 
search and duplication. 

In this clause, the term "a representative of the news media" means any person or entity that gathers information of 
potential interest to a segment of the public, uses its editorial skills to turn the raw materials into a distinct work, and 
distributes that work to an audience. In this clause, the term "news" means information that is about current events 
or that would be of current interest to the public. Examples of news-media entities are television or radio stations 
broadcasting to the public at large and publishers of periodicals (but only if such entities qualify as disseminators of 
"news") who make their products available for purchase by or subscription by or free distribution to the general public. 
These examples are not all-inclusive. Moreover, as methods of news delivery evolve (for example, the adoption of the 
electronic dissemination of newspapers through telecommunications services), such alternative media shall be considered 
to be news-media entities. A freelance journalist shall be regarded as working for a news-media entity if the journalist 
can demonstrate a solid basis for expecting publication through that entity, whether or not the journalist is actually 
employed by the entity. A publication contract would present a solid basis for such an expectation; the Government may 
also consider the past publication record of the requester in making such a determination. 

(iii) Documents shall be furnished without any charge or at a charge reduced below the fees established under clause (ii) if 
disclosure of the information is in the public interest because it is likely to contribute significantly to public understanding 
of the operations or activities of the government and is not primarily in the commercial interest of the requester. 

(iv) Fee schedules shall provide for the recovery of only the direct costs of search, duplication, or review. Review costs 
shall include only the direct costs incurred during the initial examination of a document for the purposes of detennining 
whether the documents must be disclosed under this section and for the purposes of withholding any portions exempt 
from disclosure under this section. Review costs may not include any costs incurred in resolving issues of law or policy 
that may be raised in the course of processing a request under this section. No fee may be charged by any agency under 
this section--

(I) if the costs of routine collection and processing of the fee are likely to equal or exceed the amount of the fee; or 

(II) for any request described in clause (ii)(II) or (III) of this subparagraph for the first two hours of search time or 
for the first one hundred pages of duplication. 

(v) No agency may require advance payment of any fee unless the requester has previously failed to pay fees in a timely 
fashion, or the agency has determined that the fee will exceed $250. 

(vi) Nothing in this subparagraph shall supersede fees chargeable under a statute specifically providing for setting the 
level of fees for particular types of records. 

(vii) In any action by a requester regarding the waiver offees under this section, the court shall determine the matter de 
nova: Provided, That the court's review of the matter shall be limited to the record before the agency. 
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§ 552. Public information; agency rn!es, opinions, on:lms, records,,,., 5 USCA § 552 

(viii)(I) Except as provided in subclause (II), an agency shall not assess any search fees ( or in the case of a requester 
described under clause (ii)(II) of this subparagraph, duplication fees) under this subparagraph if the agency has failed 
to comply with any time limit under paragraph ( 6). 

(II)(aa) If an agency has determined that unusual circumstances apply (as the term is defined in paragraph (6)(B)) and 
the agency provided a timely written notice to the requester in accordance with paragraph (6)(B), a failure described 
in subclause (I) is excused for an additional 10 days. If the agency fails to comply with the extended time limit, the 

agency may not assess any search fees ( or in the case of a requester described under clause (ii)(II) of this subparagraph, 
duplication fees). 

(bb) If an agency has determined that unusual circumstances apply and more than 5,000 pages are necessary to respond 
to the request, an agency may charge search fees (or in the case of a requester described under clause (ii)(Il) of this 

subparagraph, duplication fees) if the agency has provided a timely written notice to the requester in accordance with 
paragraph (6)(B) and the agency has discussed with the requester via written mail, electronic mail, or telephone (or 
made not less than 3 good-faith attempts to do so) how the requester could effectively limit the scope of the request in 

accordance with paragraph (6)(B)(ii). 

(cc) If a court has determined that exceptional circumstances exist (as that term is defined in paragraph (6)(C)), a failure 
described in subclause (I) shall be excused for the length of time provided by the court order. 

(B) On complaint, the district court of the United States in the district in which the complainant resides, or has his 

principal place of business, or in which the agency records are situated, or in the District of Columbia, has jurisdiction 
to enjoin the agency from withholding agency records and to order the production of any agency records improperly 
withheld from the complainant. In such a case the court shall detennine the matter de nova, and may examine the 

contents of such agency records in camera to determine whether such records or any part thereof shall be withheld under 
any of the exemptions set forth in subsection (b) of this section, and the burden is on the agency to sustain its action. 
In addition to any other matters to which a court accords substantial weight, a court shall accord substantial weight to 
an affidavit of an agency concerning the agency's determination as to technical feasibility under paragraph (2)(C) and 

subsection (b) and reproducibility under paragraph (3)(B). 

(C) Notwithstanding any other provision of law, the defendant shall serve an answer or otherwise plead to any complaint 
made under this subsection within thirty days after service upon the defendant of the pleading in which such complaint 

is made, unless the court otherwise directs for good cause shown. 

[(D) Repealed. Pub.L. 98-620, Title IV,§ 402(2), Nov. 8, 1984, 98 Stat. 3357] 

(E)(i) The court may assess against the United States reasonable attorney fees and other litigation costs reasonably 
incurred in any case under this section in which the complainant has substantially prevailed. 

(ii) For purposes of this subparagraph, a complainant has substantially prevailed if the complainant has obtained relief 
through either--
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(I) a judicial order, or an enforceable written agreement or consent decree; or 

(II) a voluntary or unilateral change in position by the agency, if the complainant's claim is not insubstantial. 

(F)(i) Whenever the court orders the production of any agency records improperly withheld from the complainant and 
assesses against the United States reasonable attorney fees and other litigation costs, and the court additionally issues 
a written finding that the circumstances surrounding the withholding raise questions whether agency personnel acted 
arbitrarily or capriciously with respect to the withholding, the Special Counsel shall promptly initiate a proceeding to 
determine whether disciplinary action is warranted against the officer or employee who was primarily responsible for 
the withholding. The Special Counsel, after investigation and consideration of the evidence submitted, shall submit his 
findings and recommendations to the administrative authority of the agency concerned and shall send copies of the 
findings and recommendations to the officer or employee or his representative. The administrative authority shall take 
the corrective action that the Special Counsel recommends. 

(ii) The Attorney General shall--

(I) notify the Special Counsel of each civil action described under the first sentence of clause (i); and 

(II) annually submit a report to Congress on the number of such civil actions in the preceding year. 

(iii) The Special Counsel shall annually submit a report to Congress on the actions taken by the Special Counsel under 
clause (i). 

(G) In the event of noncompliance with the order of the court, the district court may punish for contempt the responsible 
employee, and in the case of a uniformed service, the responsible member. 

(5) Each agency having more than one member shall maintain and make available for public inspection a record of the 
final votes of each member in every agency proceeding. 

(6)(A) Each agency, upon any request for records made under paragraph (1 ), (2), or (3) of this subsection, shall--

(i) determine within 20 days (excepting Saturdays, Sundays, and legal public holidays) after the receipt of any such 
request whether to comply with such request and shall immediately notify the person making such request of--

(I) such determination and the reasons therefor; 

(II) the right of such person to seek assistance from the FOIA Public Liaison of the agency; and 

(III) in the case of an adverse determination--
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(aa) the right of such person to appeal to the head of the agency, within a period detem1ined by the head of the 
agency that is not less than 90 days after the date of such adverse determination; and 

(bb) the right of such person to seek dispute resolution services from the FOIA Public Liaison of the agency or 
the Office of Government Information Services; and 

(ii) make a determination with respect to any appeal within twenty days (excepting Saturdays, Sundays, and legal 

public holidays) after the receipt of such appeal. If on appeal the denial of the request for records is in whole or 
in part upheld, the agency shall notify the person making such request of the provisions for judicial review of that 
determination under paragraph (4) of this subsection. 

The 20-day period under clause (i) shall commence on the date on which the request is first received by the 
appropriate component of the agency, but in any event not later than ten days after the request is first received by 
any component of the agency that is designated in the agency's regulations under this section to receive requests 

under this section. The 20-day period shall not be tolled by the agency except--

(I) that the agency may make one request to the requester for information and toll the 20-day period while it is 
awaiting such information that it has reasonably requested from the requester under this section; or 

(II) if necessary to clarify with the requester issues regarding fee assessment. In either case, the agency's receipt of 

the requester's response to the agency's request for information or clarification ends the tolling period. 

(B)(i) In unusual circumstances as specified in this subparagraph, the time limits prescribed in either clause (i) or clause 
(ii) of subparagraph (A) may be extended by written notice to the person making such request setting forth the unusual 
circumstances for such extension and the date on which a determination is expected to be dispatched. No such notice 

shall specify a date that would result in an extension for more than ten working days, except as provided in clause 
(ii) of this subparagraph. 

(ii) With respect to a request for which a written notice under clause (i) extends the time limits prescribed under clause 

(i) of subparagraph (A), the agency shall notify the person making the request if the request cannot be processed within 
the time limit specified in that clause and shall provide the person an opportunity to limit the scope of the request so 
that it may be processed within that time limit or an opportunity to arrange with the agency an alternative time frame 
for processing the request or a modified request. To aid the requester, each agency shall make available its FOIA 

Public Liaison, who shall assist in the resolution of any disputes between the requester and the agency, and notify the 
requester of the right of the requester to seek dispute resolution services from the Office of Government Infonnation 
Services. Refusal by the person to reasonably modify the request or arrange such an alternative time frame shall be 

considered as a factor in determining whether exceptional circumstances exist for purposes of subparagraph (C). 

(iii) As used in this subparagraph, "unusual circumstances" means, but only to the extent reasonably necessary to the 
proper processing of the particular requests--
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(I) the need to search for and collect the requested records from field facilities or other establishments that are 
separate from the office processing the request; 

(II) the need to search for, collect, and appropriately examine a voluminous amount of separate and distinct records 

which are demanded in a single request; or 

(Ill) the need for consultation, which shall be conducted with all practicable speed, with another agency having a 
substantial interest in the determination of the request or among two or more components of the agency having 

substantial subject-matter interest therein. 

(iv) Each agency may promulgate regulations, pursuant to notice and receipt of public comment, providing for the 
aggregation of certain requests by the same requestor, or by a group of requestors acting in concert, if the agency 
reasonably believes that such requests actually constitute a single request, which would otherwise satisfy the unusual 

circumstances specified in this subparagraph, and the requests involve clearly related matters. Multiple requests 
involving unrelated matters shall not be aggregated. 

(C)(i) Any person making a request to any agency for records under paragraph (1 ), (2), or (3) of this subsection shall 
be deemed to have exhausted his administrative remedies with respect to such request if the agency fails to comply with 

the applicable time limit provisions of this paragraph. If the Government can show exceptional circumstances exist 
and that the agency is exercising due diligence in responding to the request, the court may retain jurisdiction and allow 
the agency additional time to complete its review of the records. Upon any determination by an agency to comply 

with a request for records, the records shall be made promptly available to such person making such request. Any 
notification of denial of any request for records under this subsection shall set forth the names and titles or positions 
of each person responsible for the denial of such request. 

(ii) For purposes of this subparagraph, the tenn "exceptional circumstances" does not include a delay that results from 

a predictable agency workload of requests under this section, unless the agency demonstrates reasonable progress in 
reducing its backlog of pending requests. 

(iii) Refusal by a person to reasonably modify the scope of a request or arrange an alternative time frame for processing 

a request (or a modified request) under clause (ii) after being given an opportunity to do so by the agency to whom 
the person made the request shall be considered as a factor in determining whether exceptional circumstances exist 
for purposes of this subparagraph. 

(D)(i) Each agency may promulgate regulations, pursuant to notice and receipt of public comment, providing for 

multitrack processing of requests for records based on the amount of work or time ( or both) involved in processing 
requests. 

(ii) Regulations under this subparagraph may provide a person making a request that does not qualify for the fastest 

multitrack processing an opportunity to limit the scope of the request in order to qualify for faster processing. 
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(iii) This subparagraph shall not be considered to affect the requirement under subparagraph (C) to exercise due 
diligence. 

(E)(i) Each agency shall promulgate regulations, pursuant to notice and receipt of public comment, providing for 
expedited processing of requests for records--

(I) in cases in which the person requesting the records demonstrates a compelling need; and 

(II) in other cases determined by the agency. 

(ii) Notwithstanding clause (i), regulations under this subparagraph must ensure--

(I) that a determination of whether to provide expedited processing shall be made, and notice of the determination 
shall be provided to the person making the request, within 10 days after the date of the request; and 

(II) expeditious consideration of administrative appeals of such determinations of whether to provide expedited 
processing. 

(iii) An agency shall process as soon as practicable any request for records to which the agency has granted expedited 
processing under this subparagraph. Agency action to deny or affirm denial of a request for expedited processing 
pursuant to this subparagraph, and failure by an agency to respond in a timely manner to such a request shall be 
subject to judicial review under paragraph (4), except that the judicial review shall be based on the record before the 
agency at the time of the determination. 

(iv) A district court of the United States shall not have jurisdiction to review an agency denial of expedited processing 
of a request for records after the agency has provided a complete response to the request. 

(v) For purposes of this subparagraph, the term "compelling need" means--

(I) that a failure to obtain requested records on an expedited basis under this paragraph could reasonably be expected 
to pose an imminent threat to the life or physical safety of an individual; or 

(II) with respect to a request made by a person primarily engaged in disseminating information, urgency to inform 
the public concerning actual or alleged Federal Government activity. 

(vi) A demonstration of a compelling need by a person making a request for expedited processing shall be made by a 
statement certified by such person to be true and correct to the best of such person's knowledge and belief. 
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(F) In denying a request for records, in whole or in part, an agency shall make a reasonable effort to estimate the 
volume of any requested matter the provision of which is denied, and shall provide any such estimate to the person 
making the request, unless providing such estimate would ham1 an interest protected by the exemption in subsection 
(b) pursuant to which the denial is made. 

(7) Each agency shall--

(A) establish a system to assign an individualized tracking number for each request received that will take longer than 
ten days to process and provide to each person making a request the tracking number assigned to the request; and 

(B) establish a telephone line or Internet service that provides information about the status of a request to the person 
making the request using the assigned tracking number, including--

(i) the date on which the agency originally received the request; and 

(ii) an estimated date on which the agency will complete action on the request. 

(8)(A) An agency shall--

(i) withhold information under this section only if--

(I) the agency reasonably foresees that disclosure would harm an interest protected by an exemption described in 
subsection (b); or 

(II) disclosure is prohibited by law; and 

(ii)(I) consider whether partial disclosure of information is possible whenever the agency determines that a full 
disclosure of a requested record is not possible; and 

(II) take reasonable steps necessary to segregate and release nonexempt information; and 

(B) Nothing in this paragraph requires disclosure of information that is otherwise prohibited from disclosure by law, or 
otherwise exempted from disclosure under subsection (b )(3). 

(b) This section does not apply to matters that are--

(1) (A) specifically authorized under criteria established by an Executive order to be kept secret in the interest of 
national defense or foreign policy and (B) are in fact properly classified pursuant to such Executive order; 
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(2) related solely to the internal personnel rules and practices of an agency; 

(3) specifically exempted from disclosure by statute (other than section 552b of this title), if that statute--

(A)(i) requires that the matters be withheld from the public in such a manner as to leave no discretion on the issue; or 

(ii) establishes particular criteria for withholding or refers to particular types of matters to be withheld; and 

(B) if enacted after the date of enactment of the OPEN FOIA Act of 2009, specifically cites to this paragraph. 

(4) trade secrets and commercial or financial infonnation obtained from a person and privileged or confidential; 

(5) inter-agency or intra-agency memorandums or letters that would not be available by law to a party other than an 
agency in litigation with the agency, provided that the deliberative process privilege shall not apply to records created 
25 years or more before the date on which the records were requested; 

(6) personnel and medical files and similar files the disclosure of which would constitute a clearly unwarranted invasion 

of personal privacy; 

(7) records or information compiled for law enforcement purposes, but only to the extent that the production of such 
law enforcement records or information (A) could reasonably be expected to interfere with enforcement proceedings, 

(B) would deprive a person of a right to a fair trial or an impartial adjudication, (C) could reasonably be expected 
to constitute an unwarranted invasion of personal privacy, (D) could reasonably be expected to disclose the identity 
of a confidential source, including a State, local, or foreign agency or authority or any private institution which 
furnished information on a confidential basis, and, in the case of a record or information compiled by criminal 

law enforcement authority in the course of a criminal investigation or by an agency conducting a lawful national 
security intelligence investigation, information furnished by a confidential source, (E) would disclose techniques and 
procedures for law enforcement investigations or prosecutions, or would disclose guidelines for law enforcement 

investigations or prosecutions if such disclosure could reasonably be expected to risk circumvention of the law, or (F) 
could reasonably be expected to endanger the life or physical safety of any individual; 

(8) contained in or related to examination, operating, or condition reports prepared by, on behalf of, or for the use of 
an agency responsible for the regulation or supervision of financial institutions; or 

(9) geological and geophysical information and data, including maps, concerning wells. 

Any reasonably segregable portion of a record shall be provided to any person requesting such record after deletion 

of the portions which are exempt under this subsection. The amount of information deleted, and the exemption under 
which the deletion is made, shall be indicated on the released portion of the record, unless including that indication 
would hann an interest protected by the exemption in this subsection under which the deletion is made. If technically 
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feasible, the amount of the information deleted, and the exemption under which the deletion is made, shall be indicated 
at the place in the record where such deletion is made. 

(c)(l) Whenever a request is made which involves access to records described in subsection (b)(7)(A) and--

(A) the investigation or proceeding involves a possible violation of criminal law; and 

(B) there is reason to believe that (i) the subject of the investigation or proceeding is not aware of its pendency, and 
(ii) disclosure of the existence of the records could reasonably be expected to interfere with enforcement proceedings, 

the agency may, during only such time as that circumstance continues, treat the records as not subject to the requirements 
of this section. 

(2) Whenever infomiant records maintained by a criminal law enforcement agency under an informant's name or personal 
identifier are requested by a third party according to the infomiant's name or personal identifier, the agency may treat 
the records as not subject to the requirements of this section unless the informant's status as an informant has been 
officially confirmed. 

(3) Whenever a request is made which involves access to records maintained by the Federal Bureau of Investigation 
pertaining to foreign intelligence or counterintelligence, or international terrorism, and the existence of the records is 
classified infonnation as provided in subsection (b)(l), the Bureau may, as long as the existence of the records remains 
classified information, treat the records as not subject to the requirements of this section. 

(d) This section does not authorize withholding of information or limit the availability of records to the public, except 
as specifically stated in this section. This section is not authority to withhold info1mation from Congress. 

(e)(l) On or before February 1 of each year, each agency shall submit to the Attorney General of the United States and 
to the Director of the Office of Government Information Services a report which shall cover the preceding fiscal year 
and which shall include--

(A) the number of determinations made by the agency not to comply with requests for records made to such agency 
under subsection (a) and the reasons for each such determination; 

(B)(i) the number of appeals made by persons under subsection (a)(6), the result of such appeals, and the reason for 
the action upon each appeal that results in a denial of information; and 

(ii) a complete list of all statutes that the agency relies upon to authorize the agency to withhold information under 
subsection (b )(3), the number of occasions on which each statute was relied upon, a description of whether a court 
has upheld the decision of the agency to withhold information under each such statute, and a concise description of 
the scope of any infonnation withheld; 
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(C) the number of requests for records pending before the agency as of September 30 of the preceding year, and the 
median and average number of days that such requests had been pending before the agency as of that date; 

(D) the number of requests for records received by the agency and the number of requests which the agency processed; 

(E) the median number of days taken by the agency to process different types of requests, based on the date on which 
the requests were received by the agency; 

(F) the average number of days for the agency to respond to a request beginning on the date on which the request 
was received by the agency, the median number of days for the agency to respond to such requests, and the range in 
number of days for the agency to respond to such requests; 

(G) based on the number of business days that have elapsed since each request was originally received by the agency--

(i) the number of requests for records to which the agency has responded with a determination within a period up 
to and including 20 days, and in 20-day increments up to and including 200 days; 

(ii) the number of requests for records to which the agency has responded with a determination within a period 
greater than 200 days and less than 301 days; 

(iii) the number of requests for records to which the agency has responded with a detem1ination within a period 
greater than 300 days and less than 401 days; and 

(iv) the number of requests for records to which the agency has responded with a determination within a period 
greater than 400 days; 

(H) the average number of days for the agency to provide the granted infonnation beginning on the date on which the 
request was originally filed, the median number of days for the agency to provide the granted information, and the 
range in number of days for the agency to provide the granted infonnation; 

(I) the median and average number of days for the agency to respond to administrative appeals based on the date on 
which the appeals originally were received by the agency, the highest number of business days taken by the agency 
to respond to an administrative appeal, and the lowest number of business days taken by the agency to respond to 
an administrative appeal; 

(J) data on the 10 active requests with the earliest filing dates pending at each agency, including the amount of time 
that has elapsed since each request was originally received by the agency; 
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(K) data on the 10 active administrative appeals with the earliest filing dates pending before the agency as of September 
30 of the preceding year, including the number of business days that have elapsed since the requests were originally 
received by the agency; 

(L) the number of expedited review requests that are granted and denied, the average and median number of days for 
adjudicating expedited review requests, and the number adjudicated within the required 10 days; 

(M) the number of fee waiver requests that are granted and denied, and the average and median number of days for 
adjudicating fee waiver determinations; 

(N) the total amount offees collected by the agency for processing requests; 

(0) the number of full-time staff of the agency devoted to processing requests for records under this section, and the 
total amount expended by the agency for processing such requests; 

(P) the number of times the agency denied a request for records under subsection (c); and 

(Q) the number of records that were made available for public inspection in an electronic format under subsection 
(a)(2). 

(2) Infomiation in each report submitted under paragraph (1) shall be expressed in terms of each principal component 
of the agency and for the agency overall. 

(3) Each agency shall make each such report available for public inspection in an electronic format. In addition, each 
agency shall make the raw statistical data used in each report available in a timely manner for public inspection in an 
electronic format, which shall be made available--

(A) without charge, license, or registration requirement; 

(B) in an aggregated, searchable format; and 

(C) in a format that may be downloaded in bulk. 

(4) The Attorney General of the United States shall make each report which has been made available by electronic means 
available at a single electronic access point. The Attorney General of the United States shall notify the Chaimian and 
ranking minority member of the Committee on Oversight and Government Reform of the House of Representatives 
and the Chairman and ranking minority member of the Committees on Homeland Security and Governmental Affairs 
and the Judiciary of the Senate, no later than March 1 of the year in which each such report is issued, that such reports 
are available by electronic means. 
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(5) The Attorney General of the United States, in consultation with the Director of the Office of Management and 
Budget, shall develop reporting and perforniance guidelines in connection with reports required by this subsection by 
October 1, 1997, and may establish additional requirements for such reports as the Attorney General determines may 

be useful. 

(6)(A) The Attorney General of the United States shall submit to the Committee on Oversight and Government Reform 
of the House of Representatives, the Committee on the Judiciary of the Senate, and the President a report on or before 
March 1 of each calendar year, which shall include for the prior calendar year--

(i) a listing of the number of cases arising under this section; 

(ii) a listing of--

(I) each subsection, and any exemption, if applicable, involved in each case arising under this section; 

(II) the disposition of each case arising under this section; and 

(III) the cost, fees, and penalties assessed under subparagraphs (E), (F), and (G) of subsection (a)(4); and 

(iii) a description of the efforts undertaken by the Department of Justice to encourage agency compliance with this 
section. 

(B) The Attorney General of the United States shall make--

(i) each report submitted under subparagraph (A) available for public inspection in an electronic format; and 

(ii) the raw statistical data used in each report submitted under subparagraph (A) available for public inspection in 
an electronic format, which shall be made available--

(I) without charge, license, or registration requirement; 

(II) in an aggregated, searchable fonnat; and 

(III) in a format that may be downloaded in bulk. 

(f) For purposes of this section, the term--
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(1) "agency" as defined in section 551(1) of this title includes any executive department, military department, 
Government corporation, Government controlled corporation, or other establishment in the executive branch of the 
Government (including the Executive Office of the President), or any independent regulatory agency; and 

(2) "record" and any other term used in this section in reference to infonnation includes--

(A) any information that would be an agency record subject to the requirements of this section when maintained 
by an agency in any format, including an electronic format; and 

(B) any information described under subparagraph (A) that is maintained for an agency by an entity under 
Government contract, for the purposes of records management. 

(g) The head of each agency shall prepare and make available for public inspection in an electronic format, reference 
material or a guide for requesting records or information from the agency, subject to the exemptions in subsection (b), 
including--

(1) an index of all major inforniation systems of the agency; 

(2) a description of major inforniation and record locator systems maintained by the agency; and 

(3) a handbook for obtaining various types and categories of public information from the agency pursuant to chapter 
35 of title 44, and under this section. 

(h)(l) There is established the Office of Government Information Services within the National Archives and Records 
Administration. The head of the Office shall be the Director of the Office of Government Information Services. 

(2) The Office of Government Infonnation Services shall--

(A) review policies and procedures of administrative agencies under this section; 

(B) review compliance with this section by administrative agencies; and 

(C) identify procedures and methods for improving compliance under this section. 

(3) The Office of Government Infonnation Services shall offer mediation services to resolve disputes between persons 
making requests under this section and administrative agencies as a nonexclusive alternative to litigation and may issue 
advisory opinions at the discretion of the Office or upon request of any party to a dispute. 
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(4)(A) Not less frequently than annually, the Director of the Office of Government Inforniation Services shall submit to 
the Committee on Oversight and Government Reform of the House of Representatives, the Committee on the Judiciary 
of the Senate, and the President--

(i) a report on the findings of the in fonnation reviewed and identified under paragraph (2); 

(ii) a summary of the activities of the Office of Government Information Services under paragraph (3), including--

(I) any advisory opinions issued; and 

(II) the number of times each agency engaged in dispute resolution with the assistance of the Office of Government 
Information Services or the FOIA Public Liaison; and 

(iii) legislative and regulatory recommendations, if any, to improve the administration of this section. 

(B) The Director of the Office of Government lnfo1mation Services shall make each report submitted under 
subparagraph (A) available for public inspection in an electronic format. 

(C) The Director of the Office of Government Information Services shall not be required to obtain the prior approval, 
comment, or review of any officer or agency of the United States, including the Department of Justice, the Archivist 
of the United States, or the Office of Management and Budget before submitting to Congress, or any committee or 
subcommittee thereof, any reports, recommendations, testimony, or comments, if such submissions include a statement 
indicating that the views expressed therein are those of the Director and do not necessarily represent the views of the 
President. 

(5) The Director of the Office of Government Information Services may directly submit additional information to 
Congress and the President as the Director dete1mines to be appropriate. 

(6) Not less frequently than annually, the Office of Government Information Services shall conduct a meeting that is 
open to the public on the review and reports by the Office and shall allow interested persons to appear and present oral 
or written statements at the meeting. 

(i) The Government Accountability Office shall conduct audits of administrative agencies on the implementation of this 
section and issue reports detailing the results of such audits. 

(j)(l) Each agency shall designate a Chief FOIA Officer who shall be a senior official of such agency (at the Assistant 
Secretary or equivalent level). 

(2) The Chief FOIA Officer of each agency shall, subject to the authority of the head of the agency--
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(A) have agency-wide responsibility for efficient and appropriate compliance with this section; 

(B) monitor implementation of this section throughout the agency and keep the head of the agency, the chief legal 
officer of the agency, and the Attorney General appropriately infom1ed of the agency's performance in implementing 
this section; 

(C) recommend to the head of the agency such adjustments to agency practices, policies, personnel, and funding as 
may be necessary to improve its implementation of this section; 

(D) review and report to the Attorney General, through the head of the agency, at such times and in such formats as 
the Attorney General may direct, on the agency's performance in implementing this section; 

(E) facilitate public understanding of the purposes of the statutory exemptions of this section by including concise 
descriptions of the exemptions in both the agency's handbook issued under subsection (g), and the agency's annual 
report on this section, and by providing an overview, where appropriate, of certain general categories of agency records 
to which those exemptions apply; 

(F) offer training to agency staff regarding their responsibilities under this section; 

(G) serve as the primary agency liaison with the Office of Government Information Services and the Office of 
Information Policy; and 

(H) designate 1 or more FOIA Public Liaisons. 

(3) The Chief FO IA Officer of each agency shall review, not less frequently than annually, all aspects of the administration 
of this section by the agency to ensure compliance with the requirements of this section, including--

(A) agency regulations; 

(B) disclosure of records required under paragraphs (2) and (8) of subsection (a); 

(C) assessment of fees and determination of eligibility for fee waivers; 

(D) the timely processing of requests for info1mation under this section; 

(E) the use of exemptions under subsection (b ); and 
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(F) dispute resolution services with the assistance of the Office of Government Information Services or the FOIA 
Public Liaison. 

(k)(l) There is established in the executive branch the Chief FOIA Officers Council (referred to in this subsection as 
the ''Council"). 

(2) The Council shall be comprised of the following members: 

(A) The Deputy Director for Management of the Office of Management and Budget. 

(B) The Director of the Office of Information Policy at the Department of Justice. 

(C) The Director of the Office of Government Infonnation Services. 

(D) The Chief FOIA Officer of each agency. 

(E) Any other officer or employee of the United States as designated by the Co-Chairs. 

(3) The Director of the Office of Information Policy at the Department of Justice and the Director of the Office of 
Government Information Services shall be the Co-Chairs of the Council. 

(4) The Administrator of General Services shall provide administrative and other support for the Council. 

(5)(A) The duties of the Council shall include the following: 

(i) Develop recommendations for increasing compliance and efficiency under this section. 

(ii) Disseminate information about agency experiences, ideas, best practices, and innovative approaches related to this 
section. 

(iii) Identify, develop, and coordinate initiatives to increase transparency and compliance with this section. 

(iv) Promote the development and use of common performance measures for agency compliance with this section. 

(B) In perfonning the duties described in subparagraph (A), the Council shall consult on a regular basis with members 
of the public who make requests under this section. 
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(6)(A) The Council shall meet regularly and such meetings shall be open to the public unless the Council determines to 
close the meeting for reasons of national security or to discuss information exempt under subsection (b ). 

(B) Not less frequently than annually, the Council shall hold a meeting that shall be open to the public and permit 
interested persons to appear and present oral and written statements to the Council. 

(C) Not later than 10 business days before a meeting of the Council, notice of such meeting shall be published in the 
Federal Register. 

(D) Except as provided in subsection (b), the records, reports, transcripts, minutes, appendices, working papers, drafts, 
studies, agenda, or other documents that were made available to or prepared for or by the Council shall be made publicly 
available. 

(E) Detailed minutes of each meeting of the Council shall be kept and shall contain a record of the persons present, 
a complete and accurate description of matters discussed and conclusions reached, and copies of all reports received, 
issued, or approved by the Council. The minutes shall be redacted as necessary and made publicly available. 

(I) FOIA Public Liaisons shall report to the agency Chief FOIA Officer and shall serve as supervisory officials to whom 
a requester under this section can raise concerns about the service the requester has received from the FOIA Requester 
Center, following an initial response from the FOIA Requester Center Staff. FOIA Public Liaisons shall be responsible 
for assisting in reducing delays, increasing transparency and understanding of the status of requests, and assisting in the 
resolution of disputes. 

(m)(l) The Director of the Office of Management and Budget, in consultation with the Attorney General, shall ensure 
the operation of a consolidated online request portal that allows a member of the public to submit a request for records 
under subsection (a) to any agency from a single website. The portal may include any additional tools the Director of 
the Office of Management and Budget finds will improve the implementation of this section. 

(2) This subsection shall not be construed to alter the power of any other agency to create or maintain an independent 
online portal for the submission of a request for records under this section. The Director of the Office of Management 
and Budget shall establish standards for interoperability between the portal required under paragraph (l) and other 
request processing software used by agencies subject to this section. 

CREDIT(S) 
(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 383; Pub.L. 90-23, § 1, June 5, 1967, 81 Stat. 54; Pub.L. 93-502, §§ 1 to 3, Nov. 

21, 1974, 88 Stat. 1561 to 1564; Pub.L. 94-409, § 5(b), Sept. 13, 1976, 90 Stat. 1247; Pub.L. 95-454, Title IX,§ 906(a)(l0), 
Oct. 13, 1978, 92 Stat. 1225; Pub.L. 98-620, Title IV,§ 402(2), Nov. 8, 1984, 98 Stat. 3357; Pub.L. 99-570, Title I,§§ 1802, 
1803, Oct. 27, 1986, 100 Stat. 3207-48, 3207-49; Pub.L. 104-231, §§ 3 to 11, Oct. 2, 1996, 110 Stat. 3049 to 3054; Pub.L. 
107-306, Title III,§ 312, Nov. 27, 2002, 116 Stat. 2390; Pub.L. 110-175, §§ 3, 4(a), 5, 6(a)(l), (b)(l), 7(a), 8 to l0(a), 12, 
Dec. 31, 2007, 121 Stat. 2525 to 2530; Pub.L. 111-83, Title V, § 564(b), Oct. 28, 2009, 123 Stat. 2184; Pub.L. 114-185, 
§ 2, June 30, 2016, 130 Stat. 538.) 
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N ates of Decisions (7 411) 

5 U.S.C.A. § 552, 5 USCA § 552 
Current through P.L. 114-244. 

Date Filed: 12/05/2016 
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United States Code Annotated 
Title 5. Government Organization and Employees (Refs & Annos) 

Part I. The Agencies Generally 
Chapter 5. Administrative Procedure (Refs & Annos) 

Subchapter IL Administrative Procedure (Refs & Annos) 

5 U.S.C.A. § 553 

§ 553. Rule making 

Currentness 

Date Filed: 12/05/2016 

(a) This section applies, according to the provisions thereof, except to the extent that there is involved--

(1) a military or foreign affairs function of the United States; or 

(2) a matter relating to agency management or personnel or to public property, loans, grants, benefits, or contracts. 

(b) General notice of proposed rule making shall be published in the Federal Register, unless persons subject thereto 
are named and either personally served or otherwise have actual notice thereof in accordance with law. The notice shall 
include--

(l) a statement of the time, place, and nature of public rule making proceedings; 

(2) reference to the legal authority under which the rule is proposed; and 

(3) either the terms or substance of the proposed rule or a description of the subjects and issues involved. 

Except when notice or hearing is required by statute, this subsection does not apply--

(A) to interpretative rules, general statements of policy, or rules of agency organization, procedure, or practice; or 

(B) when the agency for good cause finds ( and incorporates the finding and a brief statement of reasons therefor in the 
rules issued) that notice and public procedure thereon are impracticable, unnecessary, or contrary to the public interest. 

(c) After notice required by this section, the agency shall give interested persons an opportunity to participate in the 
rule making through submission of written data, views, or arguments with or without opportunity for oral presentation. 
After consideration of the relevant matter presented, the agency shall incorporate in the rules adopted a concise general 
statement of their basis and purpose. When rules are required by statute to be made on the record after opportunity for 
an agency hearing, sections 556 and 557 of this title apply instead of this subsection. 
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(d) The required publication or service of a substantive rule shall be made not less than 30 days before its effective date, 
except--

(1) a substantive rule which grants or recognizes an exemption or relieves a restriction; 

(2) interpretative rules and statements of policy; or 

(3) as otherwise provided by the agency for good cause found and published with the rule. 

(e) Each agency shall give an interested person the right to petition for the issuance, amendment, or repeal of a rule. 

CREDIT(S) 
(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 383.) 

Notes of Decisions (1323) 

5 U.S.C.A. § 553, 5 USCA § 553 
Current through P.L. 114-244. 
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United States Code Annotated 
Title 5. Government Organization and Employees (Refs & Annos) 

Part I. The Agencies Generally 
Chapter 5. Administrative Procedure (Refs & Annos) 

Subchapter IL Administrative Procedure (Refs & Annos) 

5 U.S.C.A. § 554 

§ 554. Adjudications 

Currentness 

Date Filed: 12/05/2016 

(a) This section applies, according to the provisions thereof, in every case of adjudication required by statute to be 
determined on the record after opportunity for an agency hearing, except to the extent that there is involved--

(1) a matter subject to a subsequent trial of the law and the facts de nova in a court; 

(2) the selection or tenure of an employee, except a 1 administrative law judge appointed under section 3105 of this title; 

(3) proceedings in which decisions rest solely on inspections, tests, or elections; 

(4) the conduct of military or foreign affairs functions; 

(5) cases in which an agency is acting as an agent for a court; or 

(6) the certification of worker representatives. 

(b) Persons entitled to notice of an agency hearing shall be timely informed of--

(l) the time, place, and nature of the hearing; 

(2) the legal authority and jurisdiction under which the hearing is to be held; and 

(3) the matters of fact and law asserted. 

When private persons are the moving parties, other parties to the proceeding shall give prompt notice of issues 
controverted in fact or law; and in other instances agencies may by rule require responsive pleading. In fixing the time 
and place for hearings, due regard shall be had for the convenience and necessity of the parties or their representatives. 

(c) The agency shall give all interested parties opportunity for--
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(1) the submission and consideration of facts, arguments, offers of settlement, or proposals of adjustment when time, 
the nature of the proceeding, and the public interest permit; and 

(2) to the extent that the parties are unable so to determine a controversy by consent, hearing and decision on notice 
and in accordance with sections 556 and 557 of this title. 

(d) The employee who presides at the reception of evidence pursuant to section 556 of this title shall make the 
recommended decision or initial decision required by section 557 of this title, unless he becomes unavailable to the agency. 
Except to the extent required for the disposition of ex parte matters as authorized by law, such an employee may not--

(1) consult a person or party on a fact in issue, unless on notice and opportunity for all parties to participate; or 

(2) be responsible to or subject to the supervision or direction of an employee or agent engaged in the perfonnance 
of investigative or prosecuting functions for an agency. 

An employee or agent engaged in the performance of investigative or prosecuting functions for an agency in a case may 
not, in that or a factually related case, participate or advise in the decision, recommended decision, or agency review 
pursuant to section 557 of this title, except as witness or counsel in public proceedings. This subsection does not apply--

(A) in determining applications for initial licenses; 

(B) to proceedings involving the validity or application of rates, facilities, or practices of public utilities or carriers; or 

(C) to the agency or a member or members of the body comprising the agency. 

(e) The agency, with like effect as in the case of other orders, and in its sound discretion, may issue a declaratory order 
to terminate a controversy or remove uncertainty. 

CREDIT(S) 
(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 384; Pub.L. 95-251, § 2(a)(l), Mar. 27, 1978, 92 Stat. 183.) 

Notes of Decisions (165) 

Footnotes 
1 So in original. 

5 U.S.C.A. § 554, 5 USCA § 554 
Current through P.L. 114-244. 
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United States Code Annotated 
Title 5. Government Organization and Employees (Refs & Annos) 

Part I. The Agencies Generally 
Chapter 5. Administrative Procedure (Refs & Annos) 

Subchapter IL Administrative Procedure (Refs & Annos) 

5 U.S.C.A. § 555 

§ 555. Anci11ary matters 

Currentness 

Date Filed: 12/05/2016 

(a) This section applies, according to the provisions thereof, except as otherwise provided by this subchapter. 

(b) A person compelled to appear in person before an agency or representative thereof is entitled to be accompanied, 
represented, and advised by counsel or, if permitted by the agency, by other qualified representative. A party is entitled to 
appear in person or by or with counsel or other duly qualified representative in an agency proceeding. So far as the orderly 
conduct of public business permits, an interested person may appear before an agency or its responsible employees for the 
presentation, adjustment, or determination of an issue, request, or controversy in a proceeding, whether interlocutory, 
summary, or otherwise, or in connection with an agency function. With due regard for the convenience and necessity 
of the parties or their representatives and within a reasonable time, each agency shall proceed to conclude a matter 
presented to it. This subsection does not grant or deny a person who is not a lawyer the right to appear for or represent 
others before an agency or in an agency proceeding. 

(c) Process, requirement of a report, inspection, or other investigative act or demand may not be issued, made, or enforced 
except as authorized by law. A person compelled to submit data or evidence is entitled to retain or, on payment of 
lawfully prescribed costs, procure a copy or transcript thereof, except that in a nonpublic investigatory proceeding the 
witness may for good cause be limited to inspection of the official transcript of his testimony. 

(d) Agency subpenas authorized by law shall be issued to a party on request and, when required by rules of procedure, 
on a statement or showing of general relevance and reasonable scope of the evidence sought. On contest, the court 
shall sustain the subpena or similar process or demand to the extent that it is found to be in accordance with law. In 
a proceeding for enforcement, the court shall issue an order requiring the appearance of the witness or the production 
of the evidence or data within a reasonable time under penalty of punishment for contempt in case of contumacious 
failure to comply. 

(e) Prompt notice shall be given of the denial in whole or in part of a written application, petition, or other request of an 
interested person made in connection with any agency proceeding. Except in affinning a prior denial or when the denial 
is self-explanatory, the notice shall be accompanied by a brief statement of the grounds for denial. 

CREDIT(S) 

(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 385.) 

Notes of Decisions (183) 
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5 U.S.C.A. § 555, 5 USCA § 555 
Current through P.L. 114-244. 

Page:33 Date Filed: 12/05/2016 
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United States Code Annotated 
Title 5. Government Organization and Employees (Refs & Annos) 

Part I. The Agencies Generally 
Chapter 5. Administrative Procedure (Refs & Annos) 

Subchapter IL Administrative Procedure (Refs & Annos) 

5 U.S.C.A. § 556 

§ 556. Hearings; presiding employees; powers and duties; burden of proof; evidence; record as basis of decision 

Currentness 

(a) This section applies, according to the provisions thereof, to hearings required by section 553 or 554 of this title to 
be conducted in accordance with this section. 

(b) There shall preside at the taking of evidence--

(1) the agency; 

(2) one or more members of the body which comprises the agency; or 

(3) one or more administrative law judges appointed under section 3105 of this title. 

This subchapter does not supersede the conduct of specified classes of proceedings, in whole or in part, by or before 
boards or other employees specially provided for by or designated under statute. The functions of presiding employees 
and of employees participating in decisions in accordance with section 557 of this title shall be conducted in an impartial 
manner. A presiding or participating employee may at any time disqualify himself. On the filing in good faith of a timely 
and sufficient affidavit of personal bias or other disqualification of a presiding or participating employee, the agency 
shall determine the matter as a part of the record and decision in the case. 

(c) Subject to published rules of the agency and within its powers, employees presiding at hearings may--

(1) administer oaths and affirmations; 

(2) issue subpenas authorized by law; 

(3) rule on offers of proof and receive relevant evidence; 

(4) take depositions or have depositions taken when the ends of justice would be served; 

(5) regulate the course of the hearing; 
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(6) hold conferences for the settlement or simplification of the issues by consent of the parties or by the use of alternative 
means of dispute resolution as provided in subchapter IV of this chapter; 

(7) inform the parties as to the availability of one or more alternative means of dispute resolution, and encourage use 
of such methods; 

(8) require the attendance at any conference held pursuant to paragraph ( 6) of at least one representative of each party 
who has authority to negotiate concerning resolution of issues in controversy; 

(9) dispose of procedural requests or similar matters; 

(10) make or recommend decisions in accordance with section 557 of this title; and 

(11) take other action authorized by agency rule consistent with this subchapter. 

(d) Except as otherwise provided by statute, the proponent of a rule or order has the burden of proof. Any oral or 
documentary evidence may be received, but the agency as a matter of policy shall provide for the exclusion of irrelevant, 
immaterial, or unduly repetitious evidence. A sanction may not be imposed or rule or order issued except on consideration 
of the whole record or those parts thereof cited by a party and supported by and in accordance with the reliable, probative, 
and substantial evidence. The agency may, to the extent consistent with the interests of justice and the policy of the 
underlying statutes administered by the agency, consider a violation of section 557(d) of this title sufficient grounds 
for a decision adverse to a party who has knowingly committed such violation or knowingly caused such violation to 
occur. A party is entitled to present his case or defense by oral or documentary evidence, to submit rebuttal evidence, 
and to conduct such cross-examination as may be required for a full and true disclosure of the facts. In rule making or 
determining claims for money or benefits or applications for initial licenses an agency may, when a party will not be 
prejudiced thereby, adopt procedures for the submission of all or part of the evidence in written fo1m. 

(e) The transcript of testimony and exhibits, together with all papers and requests filed in the proceeding, constitutes the 
exclusive record for decision in accordance with section 557 of this title and, on payment of lawfully prescribed costs, 
shall be made available to the parties. When an agency decision rests on official notice of a material fact not appearing 
in the evidence in the record, a party is entitled, on timely request, to an opportunity to show the contrary. 

CREDIT(S) 
(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 386; Pub.L. 94-409, § 4(c), Sept. 13, 1976, 90 Stat. 1247; Pub.L. 95-251, § 2(a) 

(1), Mar. 27, 1978, 92 Stat. 183; Pub.L. 101-552, § 4(a), Nov. 15, 1990, 104 Stat. 2737.) 

N ates of Decisions (151) 

5 U.S.C.A. § 556, 5 USCA § 556 
Current through P.L. 114-244. 
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United States Code Annotated 
Title 5. Government Organization and Employees (Refs & Annos) 

Part I. The Agencies Generally 
Chapter 5. Administrative Procedure (Refs & Annos) 

Subchapter IL Administrative Procedure (Refs & Annos) 

5 U.S.C.A. § 557 

Date Filed: 12/05/2016 

§ 557. Initial decisions; conclusiveness; review by agency; submissions by parties; contents of decisions; record 

Currentness 

(a) This section applies, according to the provisions thereof, when a hearing is required to be conducted in accordance 
with section 556 of this title. 

(b) When the agency did not preside at the reception of the evidence, the presiding employee or, in cases not subject to 
section 554( d) of this title, an employee qualified to preside at hearings pursuant to section 556 of this title, shall initially 
decide the case unless the agency requires, either in specific cases or by general rule, the entire record to be certified 
to it for decision. When the presiding employee makes an initial decision, that decision then becomes the decision of 
the agency without further proceedings unless there is an appeal to, or review on motion of, the agency within time 
provided by rule. On appeal from or review of the initial decision, the agency has all the powers which it would have in 
making the initial decision except as it may limit the issues on notice or by rule. When the agency makes the decision 
without having presided at the reception of the evidence, the presiding employee or an employee qualified to preside at 
hearings pursuant to section 556 of this title shall first recommend a decision, except that in rule making or detennining 
applications for initial licenses--

(1) instead thereof the agency may issue a tentative decision or one of its responsible employees may recommend a 
decision; or 

(2) this procedure may be omitted in a case in which the agency finds on the record that due and timely execution of 
its functions imperatively and unavoidably so requires. 

(c) Before a recommended, initial, or tentative decision, or a decision on agency review of the decision of subordinate 
employees, the parties are entitled to a reasonable opportunity to submit for the consideration of the employees 
participating in the decisions--

(1) proposed findings and conclusions; or 

(2) exceptions to the decisions or recommended decisions of subordinate employees or to tentative agency decisions; 
and 

(3) supporting reasons for the exceptions or proposed findings or conclusions. 
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The record shall show the ruling on each finding, conclusion, or exception presented. All decisions, including initial, 
recommended, and tentative decisions, are a part of the record and shall include a statement of--

(A) findings and conclusions, and the reasons or basis therefor, on all the material issues of fact, law, or discretion 
presented on the record; and 

(B) the appropriate rule, order, sanction, relief, or denial thereof. 

(d)(l) In any agency proceeding which is subject to subsection (a) of this section, except to the extent required for the 
disposition of ex parte matters as authorized by law--

(A) no interested person outside the agency shall make or knowingly cause to be made to any member of the 
body comprising the agency, administrative law judge, or other employee who is or may reasonably be expected to 
be involved in the decisional process of the proceeding, an ex parte communication relevant to the merits of the 
proceeding; 

(B) no member of the body comprising the agency, administrative law judge, or other employee who is or may 
reasonably be expected to be involved in the decisional process of the proceeding, shall make or knowingly cause to be 
made to any interested person outside the agency an ex parte communication relevant to the merits of the proceeding; 

(C) a member of the body comprising the agency, administrative law judge, or other employee who is or may reasonably 
be expected to be involved in the decisional process of such proceeding who receives, or who makes or knowingly 
causes to be made, a communication prohibited by this subsection shall place on the public record of the proceeding: 

(i) all such written communications; 

(ii) memoranda stating the substance of all such oral communications; and 

(iii) all written responses, and memoranda stating the substance of all oral responses, to the materials described in 
clauses (i) and (ii) of this subparagraph; 

(D) upon receipt of a communication knowingly made or knowingly caused to be made by a party in violation of 
this subsection, the agency, administrative law judge, or other employee presiding at the hearing may, to the extent 
consistent with the interests of justice and the policy of the underlying statutes, require the party to show cause why 
his claim or interest in the proceeding should not be dismissed, denied, disregarded, or otherwise adversely affected 
on account of such violation; and 

(E) the prohibitions of this subsection shall apply beginning at such time as the agency may designate, but in no case 
shall they begin to apply later than the time at which a proceeding is noticed for hearing unless the person responsible 
for the communication has knowledge that it will be noticed, in which case the prohibitions shall apply beginning at 
the time of his acquisition of such knowledge. 
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(2) This subsection does not constitute authority to withhold information from Congress. 

CREDIT(S) 
(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 387; Pub.L. 94-409, § 4(a), Sept. 13, 1976, 90 Stat. 1246.) 

Notes of Decisions (152) 

5 U.S.C.A. § 557, 5 USCA § 557 
Current through P.L. 114-244. 
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United States Code Annotated 
Title 5. Government Organization and Employees (Refs & Annos) 

Part I. The Agencies Generally 
Chapter 5. Administrative Procedure (Refs & Annos) 

Subchapter IL Administrative Procedure (Refs & Annos) 

5 U.S.C.A. § 558 

§ 558. Imposition of sanctions; determination of applications 

for licenses; suspension, revocation, and expiration of licenses 

Currentness 

(a) This section applies, according to the provisions thereof, to the exercise of a power or authority. 

(b) A sanction may not be imposed or a substantive rule or order issued except within jurisdiction delegated to the agency 
and as authorized by law. 

(c) When application is made for a license required by law, the agency, with due regard for the rights and privileges of 
all the interested parties or adversely affected persons and within a reasonable time, shall set and complete proceedings 
required to be conducted in accordance with sections 556 and 557 of this title or other proceedings required by law 
and shall make its decision. Except in cases of willfulness or those in which public health, interest, or safety requires 
otherwise, the withdrawal, suspension, revocation, or annulment of a license is lawful only if, before the institution of 
agency proceedings therefor, the licensee has been given--

(1) notice by the agency in writing of the facts or conduct which may warrant the action; and 

(2) opportunity to demonstrate or achieve compliance with all lawful requirements. 

When the licensee has made timely and sufficient application for a renewal or a new license in accordance with agency 
rules, a license with reference to an activity of a continuing nature does not expire until the application has been finally 
determined by the agency. 

CREDIT(S) 
(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 388.) 

Notes of Decisions (72) 

5 U.S.C.A. § 558, 5 USCA § 558 
Current through P.L. 114-244. 
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United States Code Annotated 
Title 5. Government Organization and Employees (Refs & Annos) 

Part I. The Agencies Generally 
Chapter 5. Administrative Procedure (Refs & Annos) 

Subchapter IL Administrative Procedure (Refs & Annos) 

5 U.S.C.A. § 559 

Date Filed: 12/05/2016 

§ 559. Effect on other laws; effect of subsequent statute 

Currentness 

This subchapter, chapter 7, and sections 1305, 3105, 3344, 4301(2)(E), 5372, and 7521 of this title, and the provisions 
of section 5335(a)(B) of this title that relate to administrative law judges, do not limit or repeal additional requirements 
imposed by statute or otherwise recognized by law. Except as otherwise required by law, requirements or privileges 
relating to evidence or procedure apply equally to agencies and persons. Each agency is granted the authority necessary 
to comply with the requirements of this subchapter through the issuance of rules or otherwise. Subsequent statute may 
not be held to supersede or modify this subchapter, chapter 7, sections 1305, 3105, 3344, 4301(2)(E), 5372, or 7521 of 
this title, or the provisions of section 5335(a)(B) of this title that relate to administrative law judges, except to the extent 
that it does so expressly. 

CREDIT(S) 
(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 388; Pub.L. 90-623, § 1(1), Oct. 22, 1968, 82 Stat. 1312; Pub.L. 95-251, § 2(a) 

(1), Mar. 27, 1978, 92 Stat. 183; Pub.L. 95-454, Title VIII,§ 80l(a)(3)(B)(iii), Oct. 13, 1978, 92 Stat. 1221.) 

Notes of Decisions (15) 

5 U.S.C.A. § 559, 5 USCA § 559 
Current through P.L. 114-244. 
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United States Code Annotated 
Title 5. Government Organization and Employees (Refs & Annos) 

Part I. The Agencies Generally 
Chapter 7. Judicial Review (Refs &Annos) 

5 U.S.C.A. § 701 

§ 701. Application; definitions 

Effective: January 4, 2011 

Currentness 

(a) This chapter applies, according to the provisions thereof, except to the extent that--

(1) statutes preclude judicial review; or 

(2) agency action is committed to agency discretion by law. 

(b) For the purpose of this chapter--

(l) "agency" means each authority of the Government of the United States, whether or not it is within or subject to 
review by another agency, but does not include--

(A) the Congress; 

(B) the courts of the United States; 

(C) the governments of the territories or possessions of the United States; 

(D) the government of the District of Columbia; 

(E) agencies composed of representatives of the parties or of representatives of organizations of the parties to the 
disputes dete1mined by them; 

(F) courts martial and military commissions; 

(G) military authority exercised in the field in time of war or in occupied territory; or 
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(H) functions conferred by sections 1738, 1739, 1743, and 1744 of title 12; subchapter II of chapter 471 of title 49; 

or sections 1884, 1891-1902, and former section 164l(b)(2), of title 50, appendix; 1 and 

(2) ''person", "rule", "order", "license", ''sanction", "relief', and "agency action" have the meanings given them by 
section 5 51 of this title. 

CREDIT(S) 
(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 392; Pub.L. 103-272, § 5(a), July 5, 1994, 108 Stat. 1373; Pub.L. 111-350, § 5(a) 

(3), Jan. 4, 2011, 124 Stat. 3841.) 

Notes of Decisions (859) 

Footnotes 
1 See References in Text note set out under this section. 

5 U.S.C.A. § 701, 5 USCA § 701 
Current through P.L. 114-244. 
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§ 702. Right of review, 5 LlSCA § 702 

United States Code Annotated 
Title 5. Government Organization and Employees (Refs & Annos) 

Part I. The Agencies Generally 
Chapter 7. Judicial Review (Refs &Annos) 

5 U.S.C.A. § 702 

§ 702. Right of review 

Currentness 

Date Filed: 12/05/2016 

A person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within the 
meaning of a relevant statute, is entitled to judicial review thereof. An action in a court of the United States seeking relief 
other than money damages and stating a claim that an agency or an officer or employee thereof acted or failed to act 
in an official capacity or under color of legal authority shall not be dismissed nor relief therein be denied on the ground 
that it is against the United States or that the United States is an indispensable party. The United States may be named 
as a defendant in any such action, and a judgment or decree may be entered against the United States: Provided, That 
any mandatory or injunctive decree shall specify the Federal officer or officers (by name or by title), and their successors 
in office, personally responsible for compliance. Nothing herein (1) affects other limitations on judicial review or the 
power or duty of the court to dismiss any action or deny relief on any other appropriate legal or equitable ground; or (2) 
confers authority to grant relief if any other statute that grants consent to suit expressly or impliedly forbids the relief 
which is sought. 

CREDIT(S) 
(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 392; Pub.L. 94-574, § 1, Oct. 21, 1976, 90 Stat. 2721.) 

Notes of Decisions (1228) 

5 U.S.C.A. § 702, 5 USCA § 702 
Current through P.L. 114-244. 
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§ 703. Fmm and venm.i of pmceedhg, 5 USCA § 703 

United States Code Annotated 
Title 5. Government Organization and Employees (Refs & Annos) 

Part I. The Agencies Generally 
Chapter 7. Judicial Review (Refs &Annos) 

5 U.S.C.A. § 703 

§ 703. Form and venue of proceeding 

Currentness 

Date Filed: 12/05/2016 

The form of proceeding for judicial review is the special statutory review proceeding relevant to the subject matter in a 

court specified by statute or, in the absence or inadequacy thereof, any applicable form oflegal action, including actions 
for declaratory judgments or writs of prohibitory or mandatory injunction or habeas corpus, in a court of competent 
jurisdiction. If no special statutory review proceeding is applicable, the action for judicial review may be brought against 
the United States, the agency by its official title, or the appropriate officer. Except to the extent that prior, adequate, 

and exclusive opportunity for judicial review is provided by law, agency action is subject to judicial review in civil or 
criminal proceedings for judicial enforcement. 

CREDIT(S) 
(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 392; Pub.L. 94-574, § 1, Oct. 21, 1976, 90 Stat. 2721.) 

Notes of Decisions (89) 

5 U.S.C.A. § 703, 5 USCA § 703 
Current through P.L. 114-244. 
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§ 704. ActkH1s rnNicwab!e, 5 USCA § 704 

United States Code Annotated 
Title 5. Government Organization and Employees (Refs & Annos) 

Part I. The Agencies Generally 
Chapter 7. Judicial Review (Refs &Annos) 

5 U.S.C.A. § 704 

§ 704. Actions reviewable 

Currentness 

Date Filed: 12/05/2016 

Agency action made reviewable by statute and final agency action for which there is no other adequate remedy in a court 
are subject to judicial review. A preliminary, procedural, or intermediate agency action or ruling not directly reviewable 
is subject to review on the review of the final agency action. Except as otherwise expressly required by statute, agency 
action otherwise final is final for the purposes of this section whether or not there has been presented or determined an 
application for a declaratory order, for any form ofreconsideration, or, unless the agency otherwise requires by rule and 
provides that the action meanwhile is inoperative, for an appeal to superior agency authority. 

CREDIT(S) 
(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 392.) 

Notes of Decisions (941) 

5 U.S.C.A. § 704, 5 USCA § 704 
Current through P.L. 114-244. 
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§ 705. R@!i@f pending rerview, 5 USCA § 705 

United States Code Annotated 

Title 5. Government Organization and Employees (Refs & Annos) 

Part I. The Agencies Generally 

Chapter 7. Judicial Review (Refs &Annos) 

5 U.S.C.A. § 705 

§ 705. Relief pending review 

Currentness 

Date Filed: 12/05/2016 

When an agency finds that justice so requires, it may postpone the effective date of action taken by it, pending judicial 
review. On such conditions as may be required and to the extent necessary to prevent irreparable injury, the reviewing 
court, including the court to which a case may be taken on appeal from or on application for certiorari or other writ to 
a reviewing court, may issue all necessary and appropriate process to postpone the effective date of an agency action or 
to preserve status or rights pending conclusion of the review proceedings. 

CREDIT(S) 
(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 393.) 

Notes of Decisions ( 54) 

5 U.S.C.A. § 705, 5 USCA § 705 
Current through P.L. 114-244. 
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§ 70!:L Scope of review, 5 USCA § 706 

United States Code Annotated 
Title 5. Government Organization and Employees (Refs & Annos) 

Part I. The Agencies Generally 
Chapter 7. Judicial Review (Refs &Annos) 

5 U.S.C.A. § 706 

§ 706. Scope of review 

Currentness 

To the extent necessary to decision and when presented, the reviewing court shall decide all relevant questions of law, 
interpret constitutional and statutory provisions, and determine the meaning or applicability of the terms of an agency 
action. The reviewing court shall--

(1) compel agency action unlawfully withheld or unreasonably delayed; and 

(2) hold unlawful and set aside agency action, findings, and conclusions found to be--

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law; 

(B) contrary to constitutional right, power, privilege, or immunity; 

(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right; 

(D) without observance of procedure required by law; 

(E) unsupported by substantial evidence in a case subject to sections 556 and 557 of this title or otherwise reviewed 
on the record of an agency hearing provided by statute; or 

(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court. 

In making the foregoing determinations, the court shall review the whole record or those parts ofit cited by a party, and 
due account shall be taken of the rule of prejudicial error. 

CREDIT(S) 
(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 393.) 

Notes of Decisions (3755) 

5 U.S.C.A. § 706, 5 USCA § 706 
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Current through P.L. 114-244. 
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§ 21'12. Record on mvk,w and enforcement of agency orders, 28 USCA § 2112 

United States Code Annotated 
Title 28. Judiciary and Judicial Procedure (Refs & Annos) 

Part V. Procedure 
Chapter 133. Review--Miscellaneous Provisions (Refs &Annos) 

28 U.S.C.A. § 2112 

§ 2112. Record on review and enforcement of agency orders 

Currentness 

(a) The rules prescribed under the authority of section 2072 of this title may provide for the time and manner of filing 
and the contents of the record in all proceedings instituted in the courts of appeals to enjoin, set aside, suspend, modify, 
or otherwise review or enforce orders of administrative agencies, boards, commissions, and officers. Such rules may 
authorize the agency, board, commission, or officer to file in the court a certified list of the materials comprising the 
record and retain and hold for the court all such materials and transmit the same or any part thereof to the court, when 
and as required by it, at any time prior to the final determination of the proceeding, and such filing of such certified 
list of the materials comprising the record and such subsequent transmittal of any such materials when and as required 
shall be deemed full compliance with any provision of law requiring the filing of the record in the court. The record in 
such proceedings shall be certified and filed in or held for and transmitted to the court of appeals by the agency, board, 
commission, or officer concerned within the time and in the manner prescribed by such rules. If proceedings are instituted 
in two or more courts of appeals with respect to the same order, the following shall apply: 

(1) If within ten days after issuance of the order the agency, board, commission, or officer concerned receives, from 
the persons instituting the proceedings, the petition for review with respect to proceedings in at least two courts of 
appeals, the agency, board, commission, or officer shall proceed in accordance with paragraph (3) of this subsection. 
If within ten days after the issuance of the order the agency, board, commission, or officer concerned receives, from 
the persons instituting the proceedings, the petition for review with respect to proceedings in only one court of appeals, 
the agency, board, commission, or officer shall file the record in that court notwithstanding the institution in any other 
court of appeals of proceedings for review of that order. In all other cases in which proceedings have been instituted 
in two or more courts of appeals with respect to the same order, the agency, board, commission, or officer concerned 
shall file the record in the court in which proceedings with respect to the order were first instituted. 

(2) For purposes of paragraph (1) of this subsection, a copy of the petition or other pleading which institutes 
proceedings in a court of appeals and which is stamped by the court with the date of filing shall constitute the petition 
for review. Each agency, board, commission, or officer, as the case may be, shall designate by rule the office and the 
officer who must receive petitions for review under paragraph (1 ). 

(3) If an agency, board, commission, or officer receives two or more petitions for review of an order in accordance with 
the first sentence of paragraph (1) of this subsection, the agency, board, commission, or officer shall, promptly after 
the expiration of the ten-day period specified in that sentence, so notify the judicial panel on multidistrict litigation 
authorized by section 1407 of this title, in such fonn as that panel shall prescribe. The judicial panel on multidistrict 
litigation shall, by means of random selection, designate one court of appeals, from among the courts of appeals in 
which petitions for review have been filed and received within the ten-day period specified in the first sentence of 
paragraph (1 ), in which the record is to be filed, and shall issue an order consolidating the petitions for review in 
that court of appeals. The judicial panel on multidistrict litigation shall, after providing notice to the public and an 
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opportunity for the submission of comments, prescribe rules with respect to the consolidation of proceedings under 
this paragraph. The agency, board, commission, or officer concerned shall file the record in the court of appeals 

designated pursuant to this paragraph. 

(4) Any court of appeals in which proceedings with respect to an order of an agency, board, commission, or officer 
have been instituted may, to the extent authorized by law, stay the effective date of the order. Any such stay may 

thereafter be modified, revoked, or extended by a court of appeals designated pursuant to paragraph (3) with respect 
to that order or by any other court of appeals to which the proceedings are transferred. 

(5) All courts in which proceedings are instituted with respect to the same order, other than the court in which the 
record is filed pursuant to this subsection, shall transfer those proceedings to the court in which the record is so filed. 

For the convenience of the parties in the interest of justice, the court in which the record is filed may thereafter transfer 
all the proceedings with respect to that order to any other court of appeals. 

(b) The record to be filed in the court of appeals in such a proceeding shall consist of the order sought to be reviewed or 

enforced, the findings or report upon which it is based, and the pleadings, evidence, and proceedings before the agency, 
board, commission, or officer concerned, or such portions thereof (1) as the rules prescribed under the authority of 
section 2072 of this title may require to be included therein, or (2) as the agency, board, commission, or officer concerned, 
the petitioner for review or respondent in enforcement, as the case may be, and any intervenor in the court proceeding by 

written stipulation filed with the agency, board, commission, or officer concerned or in the court in any such proceeding 
may consistently with the rules prescribed under the authority of section 2072 of this title designate to be included therein, 
or (3) as the court upon motion of a party or, after a prehearing conference, upon its own motion may by order in any 

such proceeding designate to be included therein. Such a stipulation or order may provide in an appropriate case that 
no record need be filed in the court of appeals. If, however, the correctness of a finding of fact by the agency, board, 
commission, or officer is in question all of the evidence before the agency, board, commission, or officer shall be included 
in the record except such as the agency, board, commission, or officer concerned, the petitioner for review or respondent 

in enforcement, as the case may be, and any intervenor in the court proceeding by written stipulation filed with the 
agency, board, commission, or officer concerned or in the court agree to omit as wholly immaterial to the questioned 
finding. If there is omitted from the record any portion of the proceedings before the agency, board, commission, or 

officer which the court subsequently dete1mines to be proper for it to consider to enable it to review or enforce the order 
in question the court may direct that such additional portion of the proceedings be filed as a supplement to the record. 
The agency, board, commission, or officer concerned may, at its option and without regard to the foregoing provisions 

of this subsection, and if so requested by the petitioner for review or respondent in enforcement shall, file in the court 
the entire record of the proceedings before it without abbreviation. 

(c) The agency, board, commission, or officer concerned may transmit to the court of appeals the original papers 
comprising the whole or any part of the record or any supplemental record, otherwise true copies of such papers certified 

by an authorized officer or deputy of the agency, board, commission, or officer concerned shall be transmitted. Any 
original papers thus transmitted to the court of appeals shall be returned to the agency, board, commission, or officer 
concerned upon the final determination of the review or enforcement proceeding. Pending such final determination 

any such papers may be returned by the court temporarily to the custody of the agency, board, commission, or officer 
concerned if needed for the transaction of the public business. Certified copies of any papers included in the record or 
any supplemental record may also be returned to the agency, board, commission, or officer concerned upon the final 
determination of review or enforcement proceedings. 
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(d) The provisions of this section are not applicable to proceedings to review decisions of the Tax Court of the United 
States or to proceedings to review or enforce those orders of administrative agencies, boards, commissions, or officers 
which are by law reviewable or enforceable by the district courts. 

CREDIT(S) 

(Added Pub.L. 85-791, § 2, Aug. 28, 1958, 72 Stat. 941; amended Pub.L. 89-773, § 5(a), (b), Nov. 6, 1966, 80 Stat. 
1323; Pub.L. 100-236, § 1, Jan. 8, 1988, 101 Stat. 1731.) 

N ates of Decisions (77) 

28 U.S.C.A. § 2112, 28 USCA § 2112 
Current through P.L. 114-244. 
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United States Code Annotated 
Title 33. Navigation and Navigable Waters (Refs & Annos) 

Chapter 26. Water Pollution Prevention and Control (Refs & Annos) 
Subchapter I. Research and Related Programs (Refs &Annos) 

33 U.S.C.A. § 1251 

§ 1251. Congressional declaration of goals and policy 

Currentness 

(a) Restoration and maintenance of chemical, physical and biological integrity of Nation's waters; national goals for 

achievement of objective 

The objective of this chapter is to restore and maintain the chemical, physical, and biological integrity of the Nation's 
waters. In order to achieve this objective it is hereby declared that, consistent with the provisions of this chapter--

(1) it is the national goal that the discharge of pollutants into the navigable waters be eliminated by 1985; 

(2) it is the national goal that wherever attainable, an interim goal of water quality which provides for the protection 
and propagation of fish, shellfish, and wildlife and provides for recreation in and on the water be achieved by July 
1, 1983; 

(3) it is the national policy that the discharge of toxic pollutants in toxic amounts be prohibited; 

(4) it is the national policy that Federal financial assistance be provided to construct publicly owned waste treatment 
works; 

(5) it is the national policy that areawide waste treatment management planning processes be developed and 
implemented to assure adequate control of sources of pollutants in each State; 

(6) it is the national policy that a major research and demonstration effort be made to develop technology necessary 
to eliminate the discharge of pollutants into the navigable waters, waters of the contiguous zone, and the oceans; and 

(7) it is the national policy that programs for the control of nonpoint sources of pollution be developed and 
implemented in an expeditious manner so as to enable the goals of this chapter to be met through the control of both 
point and nonpoint sources of pollution. 

(b) Congressional recognition, preservation, and protection of primary responsibilities and rights of States 

It is the policy of the Congress to recognize, preserve, and protect the primary responsibilities and rights of States to 
prevent, reduce, and eliminate pollution, to plan the development and use (including restoration, preservation, and 
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enhancement) of land and water resources, and to consult with the Administrator in the exercise of his authority under 
this chapter. It is the policy of Congress that the States manage the construction grant program under this chapter and 
implement the pennit programs under sections 1342 and 1344 of this title. It is further the policy of the Congress to 
support and aid research relating to the prevention, reduction, and elimination of pollution, and to provide Federal 
technical services and financial aid to State and interstate agencies and municipalities in connection with the prevention, 
reduction, and elimination of pollution. 

(c) Congressional policy toward Presidential activities with foreign countries 

It is further the policy of Congress that the President, acting through the Secretary of State and such national and 
international organizations as he detern1ines appropriate, shall take such action as may be necessary to insure that to the 
fullest extent possible all foreign countries shall take meaningful action for the prevention, reduction, and elimination 
of pollution in their waters and in international waters and for the achievement of goals regarding the elimination of 
discharge of pollutants and the improvement of water quality to at least the same extent as the United States does under 
its laws. 

(d) Administrator of Environmental Protection Agency to administer chapter 

Except as otherwise expressly provided in this chapter, the Administrator of the Environmental Protection Agency 
(hereinafter in this chapter called "Administrator") shall administer this chapter. 

(e) Public participation in development, revision, and enforcement of any regulation, etc. 

Public participation in the development, revision, and enforcement of any regulation, standard, effluent limitation, plan, 
or program established by the Administrator or any State under this chapter shall be provided for, encouraged, and 
assisted by the Administrator and the States. The Administrator, in cooperation with the States, shall develop and publish 
regulations specifying minimum guidelines for public participation in such processes. 

(f) Procedures utilized for implementing chapter 

It is the national policy that to the maximum extent possible the procedures utilized for implementing this chapter shall 
encourage the drastic minimization of paperwork and interagency decision procedures, and the best use of available 
manpower and funds, so as to prevent needless duplication and unnecessary delays at all levels of government. 

(g) Authority of States over water 

It is the policy of Congress that the authority of each State to allocate quantities of water within its jurisdiction shall 
not be superseded, abrogated or otherwise impaired by this chapter. It is the further policy of Congress that nothing in 
this chapter shall be construed to supersede or abrogate rights to quantities of water which have been established by any 
State. Federal agencies shall co-operate with State and local agencies to develop comprehensive solutions to prevent, 
reduce and eliminate pollution in concert with programs for managing water resources. 

CREDIT(S) 

(June 30, 1948, c. 758, Title I,§ 101, as added Oct. 18, 1972, Pub.L. 92-500, § 2, 86 Stat. 816; amended Dec. 27, 1977, 
Pub.L. 95-217, §§ 5(a), 26(b), 91 Stat. 1567, 1575; Feb. 4, 1987, Pub.L. 100-4, Title III,§ 316(b), 101 Stat. 60.) 
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N ates of Decisions (128) 

33 U.S.C.A. § 1251, 33 USCA § 1251 
Current through P.L. 114-244. 
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United States Code Annotated 
Title 33. Navigation and Navigable Waters (Refs & Annos) 

Chapter 26. Water Pollution Prevention and Control (Refs & Annos) 
Subchapter III. Standards and Enforcement (Refs & Annos) 

33 U.S.C.A. § 1311 

§ 1311. Effluent limitations 

Currentness 

(a) Illegality of pollutant discharges except in compliance with law 

Date Filed: 12/05/2016 

Except as in compliance with this section and sections 1312, 1316, 1317, 1328, 1342, and 1344 of this title, the discharge 
of any pollutant by any person shall be unlawful. 

(b) Timetable for achievement of objectives 

In order to carry out the objective of this chapter there shall be achieved--

(l)(A) not later than July 1, 1977, efl1uent limitations for point sources, other than publicly owned treatment works, 
(i) which shall require the application of the best practicable control technology currently available as defined by the 
Administrator pursuant to section 1314(b) of this title, or (ii) in the case of a discharge into a publicly owned treatment 
works which meets the requirements of subparagraph (B) of this paragraph, which shall require compliance with any 
applicable pretreatment requirements and any requirements under section 1317 of this title; and 

(B) for publicly owned treatment works in existence on July 1, 1977, or approved pursuant to section 1283 of this title 
prior to June 30, 1974 (for which construction must be completed within four years of approval), effluent limitations 
based upon secondary treatment as defined by the Administrator pursuant to section 1314(d)(l) of this title; or, 

(C) not later than July 1, 1977, any more stringent limitation, including those necessary to meet water quality standards, 
treatment standards, or schedules of compliance, established pursuant to any State law or regulations (under authority 
preserved by section 1370 of this title) or any other Federal law or regulation, or required to implement any applicable 
water quality standard established pursuant to this chapter. 

(2)(A) for pollutants identified in subparagraphs (C), (D), and (F) of this paragraph, effluent limitations for categories 
and classes of point sources, other than publicly owned treatment works, which (i) shall require application of the 
best available technology economically achievable for such category or class, which will result in reasonable further 
progress toward the national goal of eliminating the discharge of all pollutants, as determined in accordance with 
regulations issued by the Administrator pursuant to section l 3 l 4(b )(2) of this title, which such effluent limitations shall 
require the elimination of discharges of all pollutants if the Administrator finds, on the basis of information available 
to him (including information developed pursuant to section 1325 of this title), that such elimination is technologically 
and economically achievable for a category or class of point sources as determined in accordance with regulations 
issued by the Administrator pursuant to section l 3 l 4(b )(2) of this title, or (ii) in the case of the introduction of a 
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pollutant into a publicly owned treatment works which meets the requirements of subparagraph (B) of this paragraph, 
shall require compliance with any applicable pretreatment requirements and any other requirement under section 1317 
of this title; 

(B) Repealed. Pub.L. 97-117, § 2l(b), Dec. 29, 1981, 95 Stat. 1632. 

(C) with respect to all toxic pollutants referred to in table 1 of Committee Print Numbered 95-30 of the Committee on 
Public Works and Transportation of the House of Representatives compliance with effluent limitations in accordance 
with subparagraph (A) of this paragraph as expeditiously as practicable but in no case later than three years after the 
date such limitations are promulgated under section 1314(b) of this title, and in no case later than March 31, 1989; 

(D) for all toxic pollutants listed under paragraph (1) of subsection (a) of section 1317 of this title which are not referred 
to in subparagraph (C) of this paragraph compliance with effluent limitations in accordance with subparagraph (A) 
of this paragraph as expeditiously as practicable, but in no case later than three years after the date such limitations 
are promulgated under section 1314(b) of this title, and in no case later than March 31, 1989; 

(E) as expeditiously as practicable but in no case later than three years after the date such limitations are promulgated 
under section 1314(b) of this title, and in no case later than March 31, 1989, compliance with effluent limitations for 
categories and classes of point sources, other than publicly owned treatment works, which in the case of pollutants 
identified pursuant to section 1314( a)( 4) of this title shall require application of the best conventional pollutant control 
technology as determined in accordance with regulations issued by the Administrator pursuant to section 1314(b)(4) 
of this title; and 

(F) for all pollutants (other than those subject to subparagraphs (C), (D), or (E) of this paragraph) compliance with 
effluent limitations in accordance with subparagraph (A) of this paragraph as expeditiously as practicable but in no 
case later than 3 years after the date such limitations are established, and in no case later than March 31, 1989. 

(3)(A) for effluent limitations under paragraph (l)(A)(i) of this subsection promulgated after January l, 1982, and 
requiring a level of control substantially greater or based on fundamentally different control technology than under 
permits for an industrial category issued before such date, compliance as expeditiously as practicable but in no case 
later than three years after the date such limitations are promulgated under section l 314(b) of this title, and in no case 
later than March 31, 1989; and 

(B) for any effluent limitation in accordance with paragraph (1 )(A)(i), (2)(A)(i), or (2)(E) of this subsection established 
only on the basis of section 1342(a)(l) of this title in a permit issued after February 4, 1987, compliance as expeditiously 
as practicable but in no case later than three years after the date such limitations are established, and in no case later 
than March 31, 1989. 

(c) Modification of timetable 

The Administrator may modify the requirements of subsection (b )(2)(A) of this section with respect to any point source 
for which a permit application is filed after July l, 1977, upon a showing by the owner or operator of such point source 
satisfactory to the Administrator that such modified requirements (1) will represent the maximum use of technology 
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within the economic capability of the owner or operator; and (2) will result in reasonable further progress toward the 
elimination of the discharge of pollutants. 

( d) Review and revision of effluent limitations 

Any effluent limitation required by paragraph (2) of subsection (b) of this section shall be reviewed at least every five 
years and, if appropriate, revised pursuant to the procedure established under such paragraph. 

(e) All point discharge source application of effluent limitations 

Effluent limitations established pursuant to this section or section 1312 of this title shall be applied to all point sources 
of discharge of pollutants in accordance with the provisions of this chapter. 

(f) Illegality of discharge of radiological, chemical, or biological warfare agents, high-level radioactive waste, or medical 

waste 

Notwithstanding any other provisions of this chapter it shall be unlawful to discharge any radiological, chemical, or 
biological warfare agent, any high-level radioactive waste, or any medical waste, into the navigable waters. 

(g) Modifications for certain nonconventional pollutants 

(1) General authority 

The Administrator, with the concurrence of the State, may modify the requirements of subsection (b)(2)(A) of this 
section with respect to the discharge from any point source of ammonia, chlorine, color, iron, and total phenols ( 4AAP) 
(when detem1ined by the Administrator to be a pollutant covered by subsection (b)(2)(F) of this section) and any other 
pollutant which the Administrator lists under paragraph (4) of this subsection. 

(2) Requirements for granting modifications 

A modification under this subsection shall be granted only upon a showing by the owner or operator of a point source 
satisfactory to the Administrator that--

(A) such modified requirements will result at a minimum in compliance with the requirements of subsection (b)(l) 
(A) or (C) of this section, whichever is applicable; 

(B) such modified requirements will not result in any additional requirements on any other point or non point source; 
and 

(C) such modification will not interfere with the attainment or maintenance of that water quality which shall assure 
protection of public water supplies, and the protection and propagation of a balanced population of shellfish, fish, 
and wildlife, and allow recreational activities, in and on the water and such modification will not result in the 
discharge of pollutants in quantities which may reasonably be anticipated to pose an unacceptable risk to human 
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health or the environment because of bioaccumulation, persistency in the environment, acute toxicity, chronic 
toxicity (including carcinogenicity, mutagenicity or teratogenicity), or synergistic propensities. 

(3) Limitation on authority to apply for subsection (c) modification 

If an owner or operator of a point source applies for a modification under this subsection with respect to the discharge 
of any pollutant, such owner or operator shall be eligible to apply for modification under subsection (c) of this section 
with respect to such pollutant only during the same time period as he is eligible to apply for a modification under 
this subsection. 

( 4) Procedures for listing additional pollutants 

(A) General authority 

Upon petition of any person, the Administrator may add any pollutant to the list of pollutants for which 
modification under this section is authorized (except for pollutants identified pursuant to section 1314(a)(4) of this 
title, toxic pollutants subject to section 1317(a) of this title, and the thermal component of discharges) in accordance 
with the provisions of this paragraph. 

(B) Requirements for listing 

(i) Sufficient information 

The person petitioning for listing of an additional pollutant under this subsection shall submit to the 
Administrator sufficient information to make the detem1inations required by this subparagraph. 

(ii) Toxic criteria determination 

The Administrator shall detem1ine whether or not the pollutant meets the criteria for listing as a toxic pollutant 
under section 1317(a) of this title. 

(iii) Listing as toxic pollutant 

If the Administrator determines that the pollutant meets the criteria for listing as a toxic pollutant under section 
1317(a) of this title, the Administrator shall list the pollutant as a toxic pollutant under section 1317(a) of this title. 

(iv) Nonconventional criteria determination 

If the Administrator determines that the pollutant does not meet the criteria for listing as a toxic pollutant 
under such section and determines that adequate test methods and sufficient data are available to make the 
determinations required by paragraph (2) of this subsection with respect to the pollutant, the Administrator shall 
add the pollutant to the list of pollutants specified in paragraph ( l) of this subsection for which modifications 
are authorized under this subsection. 

ADD56 

ED_002364A_00001357-00147 



Case: 15-60821 Document: 00513785015 Page: 60 Date Filed: 12/05/2016 

§ 13'11. Effluent !imitations, 33 USCA § i3ii 

(C) Requirements for filing of petitions 

A petition for listing of a pollutant under this paragraph--

(i) must be filed not later than 270 days after the date of promulgation of an applicable efnuent guideline under 
section 1314 of this title; 

(ii) may be filed before promulgation of such guideline; and 

(iii) may be filed with an application for a modification under paragraph (1) with respect to the discharge of such 
pollutant. 

(D) Deadline for approval of petition 

A decision to add a pollutant to the list of pollutants for which modifications under this subsection are authorized 
must be made within 270 days after the date of promulgation of an applicable effluent guideline under section 1314 
of this title. 

(E) Burden of proof 

The burden of proof for making the determinations under subparagraph (B) shall be on the petitioner. 

(5) Removal of pollutants 

The Administrator may remove any pollutant from the list of pollutants for which modifications are authorized under 
this subsection if the Administrator determines that adequate test methods and sufficient data are no longer available 
for determining whether or not modifications may be granted with respect to such pollutant under paragraph (2) of 
this subsection. 

(h) Modification of secondary treatment requirements 

The Administrator, with the concurrence of the State, may issue a permit under section 1342 of this title which modifies 
the requirements of subsection (b)(l)(B) of this section with respect to the discharge of any pollutant from a publicly 
owned treatment works into marine waters, if the applicant demonstrates to the satisfaction of the Administrator that--

(1) there is an applicable water quality standard specific to the pollutant for which the modification is requested, which 
has been identified under section 1314(a)(6) of this title; 

(2) the discharge of pollutants in accordance with such modified requirements will not interfere, alone or m 
combination with pollutants from other sources, with the attainment or maintenance of that water quality which 
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assures protection of public water supplies and the protection and propagation of a balanced, indigenous population 
of shellfish, fish, and wildlife, and allows recreational activities, in and on the water; 

(3) the applicant has established a system for monitoring the impact of such discharge on a representative sample of 
aquatic biota, to the extent practicable, and the scope of such monitoring is limited to include only those scientific 
investigations which are necessary to study the effects of the proposed discharge; 

(4) such modified requirements will not result in any additional requirements on any other point or nonpoint source; 

(5) all applicable pretreatment requirements for sources introducing waste into such treatment works will be enforced; 

(6) in the case of any treatment works serving a population of 50,000 or more, with respect to any toxic pollutant 
introduced into such works by an industrial discharger for which pollutant there is no applicable pretreatment 
requirement in effect, sources introducing waste into such works are in compliance with all applicable pretreatment 
requirements, the applicant will enforce such requirements, and the applicant has in effect a pretreatment program 
which, in combination with the treatment of discharges from such works, removes the same amount of such pollutant 
as would be removed if such works were to apply secondary treatment to discharges and if such works had no 
pretreatment program with respect to such pollutant; 

(7) to the extent practicable, the applicant has established a schedule of activities designed to eliminate the entrance 
of toxic pollutants from nonindustrial sources into such treatment works; 

(8) there will be no new or substantially increased discharges from the point source of the pollutant to which the 
modification applies above that volume of discharge specified in the permit; 

(9) the applicant at the time such modification becomes effective will be discharging effluent which has received at 
least primary or equivalent treatment and which meets the criteria established under section 1314(a)(l) of this title 
after initial mixing in the waters surrounding or adjacent to the point at which such effluent is discharged. 

For the purposes of this subsection the phrase "the discharge of any pollutant into marine waters" refers to a discharge 
into deep waters of the territorial sea or the waters of the contiguous zone, or into saline estuarine waters where there 
is strong tidal movement and other hydrological and geological characteristics which the Administrator determines 
necessary to allow compliance with paragraph (2) of this subsection, and section 1251 ( a)(2) of this title. For the purposes 
of paragraph (9), "primary or equivalent treatment" means treatment by screening, sedimentation, and skimming 
adequate to remove at least 30 percent of the biological oxygen demanding material and of the suspended solids in 
the treatment works influent, and disinfection, where appropriate. A municipality which applies secondary treatment 
shall be eligible to receive a pe1mit pursuant to this subsection which modifies the requirements of subsection (b )(1 )(B) 

of this section with respect to the discharge of any pollutant from any treatment works owned by such municipality 
into marine waters. No permit issued under this subsection shall authorize the discharge of sewage sludge into marine 
waters. In order for a pem1it to be issued under this subsection for the discharge of a pollutant into marine waters, such 
marine waters must exhibit characteristics assuring that water providing dilution does not contain significant amounts 
of previously discharged effluent from such treatment works. No pennit issued under this subsection shall authorize 
the discharge of any pollutant into saline estuarine waters which at the time of application do not support a balanced 
indigenous population of shellfish, fish and wildlife, or allow recreation in and on the waters or which exhibit ambient 
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water quality below applicable water quality standards adopted for the protection of public water supplies, shellfish, fish 
and wildlife or recreational activities or such other standards necessary to assure support and protection of such uses. 

The prohibition contained in the preceding sentence shall apply without regard to the presence or absence of a causal 
relationship between such characteristics and the applicant's current or proposed discharge. Notwithstanding any other 
provisions of this subsection, no permit may be issued under this subsection for discharge of a pollutant into the New 

York Bight Apex consisting of the ocean waters of the Atlantic Ocean westward of 73 degrees 30 minutes west longitude 
and northward of 40 degrees 10 minutes north latitude. 

(i) Municipal time extensions 

(1) Where construction is required in order for a planned or existing publicly owned treatment works to achieve 

limitations under subsection (b)(l)(B) or (b)(l)(C) of this section, but (A) construction cannot be completed within the 
time required in such subsection, or (B) the United States has failed to make financial assistance under this chapter 
available in time to achieve such limitations by the time specified in such subsection, the owner or operator of such 

treatment works may request the Administrator ( or if appropriate the State) to issue a permit pursuant to section 1342 of 
this title or to modify a pennit issued pursuant to that section to extend such time for compliance. Any such request shall 
be filed with the Administrator ( or if appropriate the State) within 180 days after February 4, 1987. The Administrator 
( or if appropriate the State) may grant such request and issue or modify such a permit, which shall contain a schedule of 

compliance for the publicly owned treatment works based on the earliest date by which such financial assistance will be 
available from the United States and construction can be completed, but in no event later than July 1, 1988, and shall 
contain such other terms and conditions, including those necessary to carry out subsections (b) through (g) of section 

1281 of this title, section 1317 of this title, and such interim effluent limitations applicable to that treatment works as the 
Administrator determines are necessary to carry out the provisions of this chapter. 

(2)(A) Where a point source (other than a publicly owned treatment works) will not achieve the requirements of 
subsections (b )(l )(A) and (b )(l )(C) of this section and--

(i) if a permit issued prior to July 1, 1977, to such point source is based upon a discharge into a publicly owned 
treatment works; or 

(ii) if such point source ( other than a publicly owned treatment works) had before July 1, 1977, a contract ( enforceable 

against such point source) to discharge into a publicly owned treatment works; or 

(iii) if either an application made before July 1, 1977, for a construction grant under this chapter for a publicly owned 
treatment works, or engineering or architectural plans or working drawings made before July 1, 1977, for a publicly 
owned treatment works, show that such point source was to discharge into such publicly owned treatment works, 

and such publicly owned treatment works is presently unable to accept such discharge without construction, and in the 
case of a discharge to an existing publicly owned treatment works, such treatment works has an extension pursuant 

to paragraph (1) of this subsection, the owner or operator of such point source may request the Administrator (or if 
appropriate the State) to issue or modify such a permit pursuant to such section 1342 of this title to extend such time 
for compliance. Any such request shall be filed with the Administrator (or if appropriate the State) within 180 days after 
December 27, 1977, or the filing of a request by the appropriate publicly owned treatment works under paragraph (1) 

of this subsection, whichever is later. If the Administrator ( or if appropriate the State) finds that the owner or operator 
of such point source has acted in good faith, he may grant such request and issue or modify such a permit, which shall 
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contain a schedule of compliance for the point source to achieve the requirements of subsections (b)(l)(A) and (C) of 
this section and shall contain such other terms and conditions, including pretreatment and interim effluent limitations 
and water conservation requirements applicable to that point source, as the Administrator determines are necessary to 
carry out the provisions of this chapter. 

(B) No time modification granted by the Administrator ( or if appropriate the State) pursuant to paragraph (2)( A) of this 
subsection shall extend beyond the earliest date practicable for compliance or beyond the date of any extension granted 
to the appropriate publicly owned treatment works pursuant to paragraph (1) of this subsection, but in no event shall it 
extend beyond July 1, 1988; and no such time modification shall be granted unless (i) the publicly owned treatment works 
will be in operation and available to the point source before July 1, 1988, and will meet the requirements of subsections 
(b )(1 )(B) and (C) of this section after receiving the discharge from that point source; and (ii) the point source and the 
publicly owned treatment works have entered into an enforceable contract requiring the point source to discharge into 
the publicly owned treatment works, the owner or operator of such point source to pay the costs required under section 
1284 of this title, and the publicly owned treatment works to accept the discharge from the point source; and (iii) the 
permit for such point source requires that point source to meet all requirements under section 1317(a) and (b) of this 
title during the period of such time modification. 

(j) Modification procedures 

(1) Any application filed under this section for a modification of the provisions of--

(A) subsection (b )(1 )(B) of this section under subsection (h) of this section shall be filed not later that 1 the 365th day 
which begins after December 29, 1981, except that a publicly owned treatment works which prior to December 31, 
1982, had a contractual arrangement to use a portion of the capacity of an ocean outfall operated by another publicly 
owned treatment works which has applied for or received modification under subsection (h) of this section, may apply 
for a modification of subsection (h) of this section in its own right not later than 30 days after February 4, 1987, and 
except as provided in paragraph (5); 

(B) subsection (b )(2)(A) of this section as it applies to pollutants identified in subsection (b )(2)(F) of this section shall 
be filed not later than 270 days after the date of promulgation of an applicable effluent guideline under section 1314 
of this title or not later than 270 days after December 27, 1977, whichever is later. 

(2) Subject to paragraph (3) of this section, any application for a modification filed under subsection (g) of this section 
shall not operate to stay any requirement under this chapter, unless in the judgment of the Administrator such a stay or 
the modification sought will not result in the discharge of pollutants in quantities which may reasonably be anticipated 
to pose an unacceptable risk to human health or the environment because of bioaccumulation, persistency in the 
environment, acute toxicity, chronic toxicity (including carcinogenicity, mutagenicity, or teratogenicity), or synergistic 
propensities, and that there is a substantial likelihood that the applicant will succeed on the merits of such application. 
In the case of an application filed under subsection (g) of this section, the Administrator may condition any stay granted 
under this paragraph on requiring the filing of a bond or other appropriate security to assure timely compliance with 
the requirements from which a modification is sought. 

(3) Compliance requirements under subsection (g) 
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(A) Effect of filing 

An application for a modification under subsection (g) of this section and a petition for listing of a pollutant as a 

pollutant for which modifications are authorized under such subsection shall not stay the requirement that the person 
seeking such modification or listing comply with effluent limitations under this chapter for all pollutants not the subject 
of such application or petition. 

(B) Effect of disapproval 

Disapproval of an application for a modification under subsection (g) of this section shall not stay the requirement 
that the person seeking such modification comply with all applicable effluent limitations under this chapter. 

(4) Deadline for subsection (g) decision 

An application for a modification with respect to a pollutant filed under subsection (g) of this section must be approved 

or disapproved not later than 365 days after the date of such filing; except that in any case in which a petition for listing 
such pollutant as a pollutant for which modifications are authorized under such subsection is approved, such application 
must be approved or disapproved not later than 365 days after the date of approval of such petition. 

(5) Extension of application deadline 

(A) In general 

In the 180-day period beginning on October 31, 1994, the city of San Diego, California, may apply for a modification 

pursuant to subsection (h) of this section of the requirements of subsection (b )(l )(B) of this section with respect to 
biological oxygen demand and total suspended solids in the effluent discharged into marine waters. 

(B) Application 

An application under this paragraph shall include a commitment by the applicant to implement a waste water 
reclamation program that, at a minimum, will--

(i) achieve a system capacity of 45,000,000 gallons of reclaimed waste water per day by January 1, 201 O; and 

(ii) result in a reduction in the quantity of suspended solids discharged by the applicant into the marine environment 

during the period of the modification. 

(C) Additional conditions 

The Administrator may not grant a modification pursuant to an application submitted under this paragraph unless 
the Administrator determines that such modification will result in removal of not less than 58 percent of the biological 
oxygen demand (on an annual average) and not less than 80 percent of total suspended solids (on a monthly average) 
in the discharge to which the application applies. 
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(D) Preliminary decision deadline 

The Administrator shall announce a preliminary decision on an application submitted under this paragraph not later 
than 1 year after the date the application is submitted. 

(k) Innovative technology 

In the case of any facility subject to a pe1mit under section 1342 of this title which proposes to comply with the 
requirements of subsection (b )(2)(A) or (b )(2)(E) of this section by replacing existing production capacity with an 
innovative production process which will result in an effluent reduction significantly greater than that required by the 
limitation otherwise applicable to such facility and moves toward the national goal of eliminating the discharge of all 
pollutants, or with the installation of an innovative control technique that has a substantial likelihood for enabling 
the facility to comply with the applicable effluent limitation by achieving a significantly greater effluent reduction than 
that required by the applicable effluent limitation and moves toward the national goal of eliminating the discharge of 
all pollutants, or by achieving the required reduction with an innovative system that has the potential for significantly 
lower costs than the systems which have been determined by the Administrator to be economically achievable, the 
Administrator ( or the State with an approved program under section 1342 of this title, in consultation with the 
Administrator) may establish a date for compliance under subsection (b)(2)(A) or (b)(2)(E) of this section no later than 
two years after the date for compliance with such effluent limitation which would otherwise be applicable under such 
subsection, if it is also determined that such innovative system has the potential for industrywide application. 

(I) Toxic pollutants 

Other than as provided in subsection (n) of this section, the Administrator may not modify any requirement of this 
section as it applies to any specific pollutant which is on the toxic pollutant list under section 13 l 7(a)(l) of this title. 

(m) Modification of effluent limitation requirements for point sources 

(l) The Administrator, with the concurrence of the State, may issue a permit under section 1342 of this title which 
modifies the requirements of subsections (b )(1 )(A) and (b )(2)(E) of this section, and of section 1343 of this title, with 
respect to effluent limitations to the extent such limitations relate to biochemical oxygen demand and pH from discharges 
by an industrial discharger in such State into deep waters of the territorial seas, if the applicant demonstrates and the 
Administrator finds that--

(A) the facility for which modification is sought is covered at the time of the enactment of this subsection by National 
Pollutant Discharge Elimination System permit number CA0005894 or CA0005282; 

(B) the energy and environmental costs of meeting such requirements of subsections (b )(1 )(A) and (b )(2)(E) of this 
section and section 1343 of this title exceed by an unreasonable amount the benefits to be obtained, including the 
objectives of this chapter; 
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(C) the applicant has established a system for monitoring the impact of such discharges on a representative sample 
of aquatic biota; 

(D) such modified requirements will not result in any additional requirements on any other point or nonpoint source; 

(E) there will be no new or substantially increased discharges from the point source of the pollutant to which the 
modification applies above that volume of discharge specified in the permit; 

(F) the discharge is into waters where there is strong tidal movement and other hydrological and geological 
characteristics which are necessary to allow compliance with this subsection and section 125l(a)(2) of this title; 

(G) the applicant accepts as a condition to the permit a contractural 2 obligation to use funds in the amount required 
(but not less than $250,000 per year for ten years) for research and development of water pollution control technology, 
including but not limited to closed cycle technology; 

(H) the facts and circumstances present a unique situation which, if relief is granted, will not establish a precedent or 
the relaxation of the requirements of this chapter applicable to similarly situated discharges; and 

(I) no owner or operator of a facility comparable to that of the applicant situated in the United States has demonstrated 
that it would be put at a competitive disadvantage to the applicant (or the parent company or any subsidiary thereof) 
as a result of the issuance of a pem1it under this subsection. 

(2) The effluent limitations established under a permit issued under paragraph (1) shall be sufficient to implement the 
applicable State water quality standards, to assure the protection of public water supplies and protection and propagation 
of a balanced, indigenous population of shellfish, fish, fauna, wildlife, and other aquatic organisms, and to allow 
recreational activities in and on the water. In setting such limitations, the Administrator shall take into account any 
seasonal variations and the need for an adequate margin of safety, considering the lack of essential knowledge concerning 
the relationship between effluent limitations and water quality and the lack of essential knowledge of the effects of 
discharges on beneficial uses of the receiving waters. 

(3) A pennit under this subsection may be issued for a period not to exceed five years, and such a permit may be 
renewed for one additional period not to exceed five years upon a demonstration by the applicant and a finding by the 
Administrator at the time of application for any such renewal that the provisions of this subsection are met. 

(4) The Administrator may terminate a pem1it issued under this subsection if the Administrator determines that there 
has been a decline in ambient water quality of the receiving waters during the period of the permit even if a direct cause 
and effect relationship cannot be shown: Provided, That if the effluent from a source with a permit issued under this 
subsection is contributing to a decline in ambient water quality of the receiving waters, the Administrator shall terminate 
such permit. 

(n) Fundamentally different factors 
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(1) General rule 

The Administrator, with the concurrence of the State, may establish an alternative requirement under subsection (b)(2) 
of this section or section l 3 l 7(b) of this title for a facility that modifies the requirements of national effluent limitation 
guidelines or categorical pretreatment standards that would otherwise be applicable to such facility, if the owner or 
operator of such facility demonstrates to the satisfaction of the Administrator that--

(A) the facility is fundamentally different with respect to the factors (other than cost) specified in section 1314(b) or 
1314(g) of this title and considered by the Administrator in establishing such national effluent limitation guidelines 
or categorical pretreatment standards; 

(B) the application--

(i) is based solely on information and supporting data submitted to the Administrator during the rulemaking 
for establishment of the applicable national effluent limitation guidelines or categorical pretreatment standard 
specifically raising the factors that are fundamentally different for such facility; or 

(ii) is based on infonnation and supporting data referred to in clause (i) and information and supporting data the 
applicant did not have a reasonable opportunity to submit during such rulemaking; 

(C) the alternative requirement is no less stringent than justified by the fundamental difference; and 

(D) the alternative requirement will not result in a non-water quality environmental impact which is markedly more 
adverse than the impact considered by the Administrator in establishing such national effluent limitation guideline 
or categorical pretreatment standard. 

(2) Time limit for applications 

An application for an alternative requirement which modifies the requirements of an effluent limitation or 
pretreatment standard under this subsection must be submitted to the Administrator within 180 days after the date 
on which such limitation or standard is established or revised, as the case may be. 

(3) Time limit for decision 

The Administrator shall approve or deny by final agency action an application submitted under this subsection within 
180 days after the date such application is filed with the Administrator. 

( 4) Submission of information 
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The Administrator may allow an applicant under this subsection to submit information and supporting data until 
the earlier of the date the application is approved or denied or the last day that the Administrator has to approve or 

deny such application. 

(5) Treatment of pending applications 

For the purposes of this subsection, an application for an alternative requirement based on fundamentally different 
factors which is pending on February 4, 1987, shall be treated as having been submitted to the Administrator on the 
180th day following February 4, 1987. The applicant may amend the application to take into account the provisions 
of this subsection. 

(6) Effect of submission of application 

An application for an alternative requirement under this subsection shall not stay the applicant's obligation to comply 

with the effluent limitation guideline or categorical pretreatment standard which is the subject of the application. 

(7) Effect of denial 

If an application for an alternative requirement which modifies the requirements of an efl1uent limitation or 

pretreatment standard under this subsection is denied by the Administrator, the applicant must comply with such 
limitation or standard as established or revised, as the case may be. 

(8) Reports 

By January 1, 1997, and January l of every odd-numbered year thereafter, the Administrator shall submit to the 
Committee on Environment and Public Works of the Senate and the Committee on Transportation and Infrastructure 
of the House of Representatives a report on the status of applications for alternative requirements which modify the 

requirements of effluent limitations under section 1311 or 1314 of this title or any national categorical pretreatment 
standard under section 1317(b) of this title filed before, on, or after February 4, 1987. 

(o) Application fees 

The Administrator shall prescribe and collect from each applicant fees reflecting the reasonable administrative costs 
incurred in reviewing and processing applications for modifications submitted to the Administrator pursuant to 
subsections (c), (g), (i), (k), (m), and (n) of this section, section 1314(d)(4) of this title, and section 1326(a) of this title. 

All amounts collected by the Administrator under this subsection shall be deposited into a special fund of the Treasury 
entitled "Water Permits and Related Services" which shall thereafter be available for appropriation to carry out activities 
of the Environmental Protection Agency for which such fees were collected. 

(p) Modified permit for coal remining operations 

(1) In general 
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Subject to paragraphs (2) through (4) of this subsection, the Administrator, or the State in any case which the State 
has an approved permit program under section 1342(b) of this title, may issue a permit under section 1342 of this 
title which modifies the requirements of subsection (b)(2)(A) of this section with respect to the pH level of any pre
existing discharge, and with respect to pre-existing discharges of iron and manganese from the remined area of any 
coal remining operation or with respect to the pH level or level of iron or manganese in any pre-existing discharge 
affected by the remining operation. Such modified requirements shall apply the best available technology economically 
achievable on a case-by-case basis, using best professional judgment, to set specific numerical effluent limitations in 
each pe1mit. 

(2) Limitations 

The Administrator or the State may only issue a permit pursuant to paragraph (1) if the applicant demonstrates to the 
satisfaction of the Administrator or the State, as the case may be, that the coal remining operation will result in the 
potential for improved water quality from the remining operation but in no event shall such a permit allow the pH level 
of any discharge, and in no event shall such a permit allow the discharges of iron and manganese, to exceed the levels 
being discharged from the remined area before the coal remining operation begins. No discharge from, or affected by, 
the remining operation shall exceed State water quality standards established under section 1313 of this title. 

(3) Definitions 

For purposes of this subsection--

(A) Coal remining operation 

The term "coal remining operation" means a coal mining operation which begins after February 4, 1987 at a site 
on which coal mining was conducted before August 3, 1977. 

(B) Remined area 

The term "remined area" means only that area of any coal remining operation on which coal mining was conducted 
before August 3, 1977. 

(C) Pre-existing discharge 

The te1m "pre-existing discharge" means any discharge at the time of permit application under this subsection. 

( 4) Applicability of strip mining laws 

Nothing in this subsection shall affect the application of the Surface Mining Control and Reclamation Act of 1977 [30 
U.S.C.A. § 1201 et seq.] to any coal remining operation, including the application of such Act to suspended solids. 

CREDIT(S) 

(June 30, 1948, c. 758, Title III,§ 301, as added Oct. 18, 1972, Pub.L. 92-500, § 2, 86 Stat. 844; amended Dec. 27, 1977, 
Pub.L. 95-217, §§ 42-47, 53(c), 91 Stat. 1582-1586, 1590; Dec. 29, 1981, Pub.L. 97-117, §§ 21, 22(a)-(d), 95 Stat. 1631, 
1632; Jan. 8, 1983, Pub.L. 97-440, 96 Stat. 2289; Feb. 4, 1987, Pub.L. 100-4, Title III,§§ 30l(a) to (e ), 302(a) to ( d), 303(a), 

ADD66 

ED_ 002364A_ 00001357-0015 7 



Case: 15-60821 Document: 00513785015 Page: 70 Date Filed: 12/05/2016 

§ 13'11. Effluent !imitations, 33 USCA § i3ii 

(b)(l), (c) to (f), 304(a), 305, 306(a), (b), 307,101 Stat. 29-37; Nov. 18, 1988, Pub.L. 100-688, Title III,§ 3202(b), 102 Stat. 
4154; Oct. 31, 1994, Pub.L. 103-431, § 2, 108 Stat. 4396; Dec. 21, 1995, Pub.L. 104-66, Title II,§ 202l(b), 109 Stat. 727.) 

Notes of Decisions (328) 

Footnotes 
l So in original. Probably should be "than". 

2 So in original. Probably should be "contractual". 

33 U.S.C.A. § 1311, 33 USCA § 1311 
Current through P.L. 114-244. 
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United States Code Annotated 
Title 33. Navigation and Navigable Waters (Refs & Annos) 

Chapter 26. Water Pollution Prevention and Control (Refs & Annos) 
Subchapter III. Standards and Enforcement (Refs & Annos) 

(a) Criteria development and publication 

33 U.S.C.A. § 1314 

§ 1314. Information and guidelines 

Effective: October 10, 2000 

Currentness 

Date Filed: 12/05/2016 

(1) The Administrator, after consultation with appropriate Federal and State agencies and other interested persons, shall 

develop and publish, within one year after October 18, 1972 (and from time to time thereafter revise) criteria for water 

quality accurately reflecting the latest scientific knowledge (A) on the kind and extent of all identifiable effects on health 

and welfare including, but not limited to, plankton, fish, shellfish, wildlife, plant life, shorelines, beaches, esthetics, and 

recreation which may be expected from the presence of pollutants in any body of water, including ground water; (B) on 

the concentration and dispersal of pollutants, or their byproducts, through biological, physical, and chemical processes; 

and (C) on the effects of pollutants on biological community diversity, productivity, and stability, including infonnation 

on the factors affecting rates of eutrophication and rates of organic and inorganic sedimentation for varying types of 

receiving waters. 

(2) The Administrator, after consultation with appropriate Federal and State agencies and other interested persons, 

shall develop and publish, within one year after October 18, 1972 (and from time to time thereafter revise) information 

(A) on the factors necessary to restore and maintain the chemical, physical, and biological integrity of all navigable 

waters, ground waters, waters of the contiguous zone, and the oceans; (B) on the factors necessary for the protection 

and propagation of shellfish, fish, and wildlife for classes and categories of receiving waters and to allow recreational 

activities in and on the water; and (C) on the measurement and classification of water quality; and (D) for the purpose of 

section 1313 of this title, on and the identification of pollutants suitable for maximum daily load measurement correlated 

with the achievement of water quality objectives. 

(3) Such criteria and information and revisions thereof shall be issued to the States and shall be published in the Federal 

Register and otherwise made available to the public. 

(4) The Administrator shall, within 90 days after December 27, 1977, and from time to time thereafter, publish and 

revise as appropriate information identifying conventional pollutants, including but not limited to, pollutants classified 

as biological oxygen demanding, suspended solids, fecal colifom1, and pH. The thermal component of any discharge 

shall not be identified as a conventional pollutant under this paragraph. 

(5)(A) The Administrator, to the extent practicable before consideration of any request under section 131 l(g) of this title 

and within six months after December 27, 1977, shall develop and publish information on the factors necessary for the 
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protection of public water supplies, and the protection and propagation of a balanced population of shellfish, fish and 
wildlife, and to allow recreational activities, in and on the water. 

(B) The Administrator, to the extent practicable before consideration of any application under section 131 l(h) of this 
title and within six months after December 27, 1977, shall develop and publish infonnation on the factors necessary 
for the protection of public water supplies, and the protection and propagation of a balanced indigenous population of 

shellfish, fish and wildlife, and to allow recreational activities, in and on the water. 

(6) The Administrator shall, within three months after December 27, 1977, and annually thereafter, for purposes of 
section 131 l(h) of this title publish and revise as appropriate info1mation identifying each water quality standard in effect 
under this chapter or State law, the specific pollutants associated with such water quality standard, and the particular 

waters to which such water quality standard applies. 

(7) Guidance to states 

The Administrator, after consultation with appropriate State agencies and on the basis of criteria and information 
published under paragraphs (1) and (2) of this subsection, shall develop and publish, within 9 months after February 4, 
1987, guidance to the States on perfonning the identification required by subsection (1)(1) of this section. 

(8) Information on water quality criteria 

The Administrator, after consultation with appropriate State agencies and within 2 years after February 4, 1987, shall 
develop and publish information on methods for establishing and measuring water quality criteria for toxic pollutants 

on other bases than pollutant-by-pollutant criteria, including biological monitoring and assessment methods. 

(9) Revised criteria for coastal recreation waters 

(A) In general 

Not later than 5 years after October 10, 2000, after consultation and in cooperation with appropriate Federal, State, 
tribal, and local officials (including local health officials), the Administrator shall publish new or revised water quality 
criteria for pathogens and pathogen indicators (including a revised list of testing methods, as appropriate), based on 

the results of the studies conducted under section 1254(v) of this title, for the purpose of protecting human health in 
coastal recreation waters. 

(B) Reviews 

Not later than the date that is 5 years after the date of publication of water quality criteria under this paragraph, and 
at least once every 5 years thereafter, the Administrator shall review and, as necessary, revise the water quality criteria. 

(b) Effluent limitation guidelines 
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For the purpose of adopting or revising effluent limitations under this chapter the Administrator shall, after consultation 
with appropriate Federal and State agencies and other interested persons, publish within one year of October 18, 1972, 
regulations, providing guidelines for efl1uent limitations, and, at least annually thereafter, revise, if appropriate, such 
regulations. Such regulations shall--

(l )(A) identify, in terms of amounts of constituents and chemical, physical, and biological characteristics of pollutants, 
the degree of effluent reduction attainable through the application of the best practicable control technology currently 
available for classes and categories of point sources (other than publicly owned treatment works); and 

(B) specify factors to be taken into account in determining the control measures and practices to be applicable to 
point sources (other than publicly owned treatment works) within such categories or classes. Factors relating to the 
assessment of best practicable control technology currently available to comply with subsection (b )(l) of section 1311 
of this title shall include consideration of the total cost ofapplication of technology in relation to the effluent reduction 
benefits to be achieved from such application, and shall also take into account the age of equipment and facilities 
involved, the process employed, the engineering aspects of the application of various types of control techniques, 
process changes, non-water quality environmental impact (including energy requirements), and such other factors as 
the Administrator deems appropriate; 

(2)(A) identify, in terms of amounts of constituents and chemical, physical, and biological characteristics of 
pollutants, the degree of effluent reduction attainable through the application of the best control measures and 
practices achievable including treatment techniques, process and procedure innovations, operating methods, and other 
alternatives for classes and categories of point sources (other than publicly owned treatment works); and 

(B) specify factors to be taken into account in determining the best measures and practices available to comply with 
subsection (b )(2) of section 1311 of this title to be applicable to any point source ( other than publicly owned treatment 
works) within such categories or classes. Factors relating to the assessment of best available technology shall take into 
account the age of equipment and facilities involved, the process employed, the engineering aspects of the application 
of various types of control techniques, process changes, the cost of achieving such effluent reduction, non-water 
quality environmental impact (including energy requirements), and such other factors as the Administrator deems 
appropriate; 

(3) identify control measures and practices available to eliminate the discharge of pollutants from categories and classes 
of point sources, taking into account the cost of achieving such elimination of the discharge of pollutants; and 

( 4)(A) identify, in terms of amounts of constituents and chemical, physical, and biological characteristics of pollutants, 
the degree of effluent reduction attainable through the application of the best conventional pollutant control 
technology (including measures and practices) for classes and categories of point sources ( other than publicly owned 
treatment works); and 

(B) specify factors to be taken into account in determining the best conventional pollutant control technology measures 
and practices to comply with section 1311 (b )(2)(E) of this title to be applicable to any point source ( other than publicly 
owned treatment works) within such categories or classes. Factors relating to the assessment of best conventional 
pollutant control technology (including measures and practices) shall include consideration of the reasonableness of 
the relationship between the costs of attaining a reduction in effluents and the efl1uent reduction benefits derived, 
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and the comparison of the cost and level of reduction of such pollutants from the discharge from publicly owned 
treatment works to the cost and level of reduction of such pollutants from a class or category of industrial sources, 
and shall take into account the age of equipment and facilities involved, the process employed, the engineering aspects 
of the application of various types of control techniques, process changes, non-water quality environmental impact 
(including energy requirements), and such other factors as the Administrator deems appropriate. 

(c) Pollution discharge elimination procedures 

The Administrator, after consultation, with appropriate Federal and State agencies and other interested persons, shall 
issue to the States and appropriate water pollution control agencies within 270 days after October 18, 1972 (and from 
time to time thereafter) information on the processes, procedures, or operating methods which result in the elimination 
or reduction of the discharge of pollutants to implement standards of performance under section 1316 of this title. Such 
information shall include technical and other data, including costs, as are available on alternative methods of elimination 
or reduction of the discharge of pollutants. Such infonnation, and revisions thereof, shall be published in the Federal 
Register and otherwise shall be made available to the public. 

(d) Secondary treatment information; alternative waste treatment management techniques; innovative and alternative 

wastewater treatment processes; facilities deemed equivalent of secondary treatment 

(1) The Administrator, after consultation with appropriate Federal and State agencies and other interested persons, shall 
publish within sixty days after October 18, 1972 (and from time to time thereafter) information, in terms of amounts 
of constituents and chemical, physical, and biological characteristics of pollutants, on the degree of effluent reduction 
attainable through the application of secondary treatment. 

(2) The Administrator, after consultation with appropriate Federal and State agencies and other interested persons, shall 
publish within nine months after October 18, 1972 (and from time to time thereafter) information on alternative waste 
treatment management techniques and systems available to implement section 1281 of this title. 

(3) The Administrator, after consultation with appropriate Federal and State agencies and other interested persons, 
shall promulgate within one hundred and eighty days after December 27, 1977, guidelines for identifying and evaluating 
innovative and alternative wastewater treatment processes and techniques referred to in section 128l(g)(5) of this title. 

(4) For the purposes of this subsection, such biological treatment facilities as oxidation ponds, lagoons, and ditches and 
trickling filters shall be deemed the equivalent of secondary treatment. The Administrator shall provide guidance under 
paragraph (1) of this subsection on design criteria for such facilities, taking into account pollutant removal efficiencies 
and, consistent with the objectives of this chapter, assuring that water quality will not be adversely affected by deeming 
such facilities as the equivalent of secondary treatment. 

(e) Best management practices for industry 

The Administrator, after consultation with appropriate Federal and State agencies and other interested persons, may 
publish regulations, supplemental to any effluent limitations specified under subsections (b) and ( c) of this section for a 
class or category of point sources, for any specific pollutant which the Administrator is charged with a duty to regulate as 
a toxic or hazardous pollutant under section l 3 l 7(a)(1) or 1321 of this title, to control plant site runoff, spillage or leaks, 
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sludge or waste disposal, and drainage from raw material storage which the Administrator determines are associated 
with or ancillary to the industrial manufacturing or treatment process within such class or category of point sources and 
may contribute significant amounts of such pollutants to navigable waters. Any applicable controls established under 
this subsection shall be included as a requirement for the purposes of section 1311, 1312, 1316, 1317, or 1343 of this title, 
as the case may be, in any permit issued to a point source pursuant to section 1342 of this title. 

(f) Identification and evaluation of nonpoint sources of pollution; processes, procedures, and methods to control pollution 

The Administrator, after consultation with appropriate Federal and State agencies and other interested persons, shall 
issue to appropriate Federal agencies, the States, water pollution control agencies, and agencies designated under section 
1288 of this title, within one year after October 18, 1972 (and from time to time thereafter) information including (l) 

guidelines for identifying and evaluating the nature and extent of nonpoint sources of pollutants, and (2) processes, 
procedures, and methods to control pollution resulting from--

(A) agricultural and silvicultural activities, including runoff from fields and crop and forest lands; 

(B) mining activities, including runoff and siltation from new, currently operating, and abandoned surface and 
underground mines; 

(C) all construction activity, including runoff from the facilities resulting from such construction; 

(D) the disposal of pollutants in wells or in subsurface excavations; 

(E) salt water intrusion resulting from reductions of fresh water flow from any cause, including extraction of ground 
water, irrigation, obstruction, and diversion; and 

(F) changes in the movement, flow, or circulation of any navigable waters or ground waters, including changes caused 
by the construction of dams, levees, channels, causeways, or flow diversion facilities. 

Such information and revisions thereof shall be published in the Federal Register and otherwise made available to the 
public. 

(g) Guidelines for pretreatment of pollutants 

(1) For the purpose of assisting States in carrying out programs under section 1342 of this title, the Administrator 
shall publish, within one hundred and twenty days after October 18, 1972, and review at least annually thereafter and, 
if appropriate, revise guidelines for pretreatment of pollutants which he detennines are not susceptible to treatment 
by publicly owned treatment works. Guidelines under this subsection shall be established to control and prevent the 
discharge into the navigable waters, the contiguous zone, or the ocean (either directly or through publicly owned 
treatment works) of any pollutant which interferes with, passes through, or otherwise is incompatible with such works. 
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(2) When publishing guidelines under this subsection, the Administrator shall designate the category or categories of 
treatment works to which the guidelines shall apply. 

(h) Test procedures guidelines 

The Administrator shall, within one hundred and eighty days from October 18, 1972, promulgate guidelines establishing 
test procedures for the analysis of pollutants that shall include the factors which must be provided in any certification 
pursuant to section 1341 of this title or permit application pursuant to section 1342 of this title. 

(i) Guidelines for monitoring, reporting, enforcement, funding, personnel, and manpower 

The Administrator shall (1) within sixty days after October 18, 1972, promulgate guidelines for the purpose of 
establishing uniform application forms and other minimum requirements for the acquisition of information from owners 
and operators of point-sources of discharge subject to any State program under section 1342 of this title, and (2) within 
sixty days from October 18, 1972, promulgate guidelines establishing the minimum procedural and other elements of 
any State program under section 1342 of this title, which shall include: 

(A) monitoring requirements; 

(B) reporting requirements (including procedures to make information available to the public); 

(C) enforcement provisions; and 

(D) funding, personnel qualifications, and manpower requirements (including a requirement that no board or body 
which approves pennit applications or portions thereof shall include, as a member, any person who receives, or has 
during the previous two years received, a significant portion of his income directly or indirectly from pennit holders 
or applicants for a permit). 

(j) Lake restoration guidance manual 

The Administrator shall, within 1 year after February 4, 1987, and biennially thereafter, publish and disseminate a lake 
restoration guidance manual describing methods, procedures, and processes to guide State and local efforts to improve, 
restore, and enhance water quality in the Nation's publicly owned lakes. 

(k) Agreements with Secretaries of Agriculture, Army, and the Interior to provide maximum utilization of programs to 

achieve and maintain water quality; transfer of funds; authorization of appropriations 

(1) The Administrator shall enter into agreements with the Secretary of Agriculture, the Secretary of the Army, and 
the Secretary of the Interior, and the heads of such other departments, agencies, and instrumentalities of the United 
States as the Administrator detennines, to provide for the maximum utilization of other Federal laws and programs for 
the purpose of achieving and maintaining water quality through appropriate implementation of plans approved under 
section 1288 of this title and nonpoint source pollution management programs approved under section 1329 of this title. 
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(2) The Administrator is authorized to transfer to the Secretary of Agriculture, the Secretary of the Army, and the 
Secretary of the Interior and the heads of such other departments, agencies, and instrumentalities of the United States 
as the Administrator detennines, any funds appropriated under paragraph (3) of this subsection to supplement funds 
otherwise appropriated to programs authorized pursuant to any agreement under paragraph (1 ). 

(3) There is authorized to be appropriated to carry out the provisions of this subsection, $100,000,000 per fiscal year for 
the fiscal years 1979 through 1983 and such sums as may be necessary for fiscal years 1984 through 1990. 

(I) Individual control strategies for toxic pollutants 

(1) State list of navigable waters and development of strategies 

Not later than 2 years after February 4, 1987, each State shall submit to the Administrator for review, approval, and 
implementation under this subsection--

(A) a list of those waters within the State which after the application of effluent limitations required under section 
13ll(b)(2) of this title cannot reasonably be anticipated to attain or maintain (i) water quality standards for such 
waters reviewed, revised, or adopted in accordance with section 1313(c)(2)(B) of this title, due to toxic pollutants, 
or (ii) that water quality which shall assure protection of public health, public water supplies, agricultural and 
industrial uses, and the protection and propagation of a balanced population of shellfish, fish and wildlife, and 
allow recreational activities in and on the water; 

(B) a list of all navigable waters in such State for which the State does not expect the applicable standard under 
section 1313 of this title will be achieved after the requirements of sections 13 ll(b ), 1316, and 13 l 7(b) of this title 
are met, due entirely or substantially to discharges from point sources of any toxic pollutants listed pursuant to 
section 1317(a) of this title; 

(C) for each segment of the navigable waters included on such lists, a determination of the specific point sources 
discharging any such toxic pollutant which is believed to be preventing or impairing such water quality and the 
amount of each such toxic pollutant discharged by each such source; and 

(D) for each such segment, an individual control strategy which the State determines will produce a reduction 
in the discharge of toxic pollutants from point sources identified by the State under this paragraph through the 
establishment of effluent limitations under section 1342 of this title and water quality standards under section 1313( c) 
(2)(B) of this title, which reduction is sufficient, in combination with existing controls on point and non point sources 
of pollution, to achieve the applicable water quality standard as soon as possible, but not later than 3 years after 
the date of the establishment of such strategy. 

(2) Approval or disapproval 

Not later than 120 days after the last day of the 2-year period referred to in paragraph (1), the Administrator shall 
approve or disapprove the control strategies submitted under paragraph (1) by any State. 
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(3) Administrator's action 

If a State fails to submit control strategies in accordance with paragraph (1) or the Administrator does not approve 
the control strategies submitted by such State in accordance with paragraph (1), then, not later than 1 year after 
the last day of the period referred to in paragraph (2), the Administrator, in cooperation with such State and after 

notice and opportunity for public comment, shall implement the requirements of paragraph (1) in such State. In the 
implementation of such requirements, the Administrator shall, at a minimum, consider for listing under this subsection 
any navigable waters for which any person submits a petition to the Administrator for listing not later than 120 days 
after such last day. 

(m) Schedule for review of Guidelines 

(1) Publication 

Within 12 months after February 4, 1987, and biennially thereafter, the Administrator shall publish in the Federal 
Register a plan which shall--

(A) establish a schedule for the annual review and revision of promulgated effluent guidelines, in accordance with 
subsection (b) of this section; 

(B) identify categories of sources discharging toxic or nonconventional pollutants for which guidelines under 
subsection (b)(2) of this section and section 1316 of this title have not previously been published; and 

(C) establish a schedule for promulgation of effluent guidelines for categories identified in subparagraph (B), under 
which promulgation of such guidelines shall be no later than 4 years after February 4, 1987, for categories identified 

in the first published plan or 3 years after the publication of the plan for categories identified in later published plans. 

(2) Public review 

The Administrator shall provide for public review and comment on the plan prior to final publication. 

CREDIT(S) 
(June 30, 1948, c. 758, Title III,§ 304, as added Oct. 18, 1972, Pub.L. 92-500, § 2, 86 Stat. 850; amended Dec. 27, 1977, 

Pub.L. 95-217, §§ 48-51, 62(b ), 91 Stat. 1587, 1588, 1598; Dec. 29, 1981, Pub.L. 97-117, § 23, 95 Stat. 1632; Feb. 4, 1987, 
Pub.L. 100-4, Title I,§ l0l(t), Title III,§§ 308(a), (c), (f), 315(c), 316(e), 101 Stat. 9, 38-40, 52, 61; Oct. 10, 2000, Pub.L. 
106-284, § 3(b), 114 Stat. 871.) 

Notes of Decisions (122) 

33 U.S.C.A. § 1314, 33 USCA § 1314 

Current through P.L. 114-244. 
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Chapter 26. Water Pollution Prevention and Control (Refs & Annos) 
Subchapter IV. Permits and Licenses (Refs & Annos) 

33 U.S.C.A. § 1342 

§ 1342. National pollutant discharge elimination system 

Effective: February 7, 2014 
Currentness 

(a) Permits for discharge of pollutants 

(1) Except as provided in sections 1328 and 1344 of this title, the Administrator may, after opportunity for public hearing, 
issue a pem1it for the discharge of any pollutant, or combination of pollutants, notwithstanding section 1311 ( a) of this 
title, upon condition that such discharge will meet either (A) all applicable requirements under sections 1311, 1312, 
1316, 1317, 1318, and 1343 of this title, or (B) prior to the taking of necessary implementing actions relating to all such 
requirements, such conditions as the Administrator determines are necessary to carry out the provisions of this chapter. 

(2) The Administrator shall prescribe conditions for such permits to assure compliance with the requirements of 
paragraph ( 1) of this subsection, including conditions on data and information collection, reporting, and such other 
requirements as he deems appropriate. 

(3) The permit program of the Administrator under paragraph (1) of this subsection, and pennits issued thereunder, 
shall be subject to the same terms, conditions, and requirements as apply to a State pe1mit program and permits issued 
thereunder under subsection (b) of this section. 

(4) All permits for discharges into the navigable waters issued pursuant to section 407 of this title shall be deemed to 
be pem1its issued under this subchapter, and permits issued under this subchapter shall be deemed to be permits issued 
under section 407 of this title, and shall continue in force and effect for their term unless revoked, modified, or suspended 
in accordance with the provisions of this chapter. 

(5) No permit for a discharge into the navigable waters shall be issued under section 407 of this title after October 18, 
1972. Each application for a permit under section 407 of this title, pending on October 18, 1972, shall be deemed to 
be an application for a permit under this section. The Administrator shall authorize a State, which he determines has 
the capability of administering a permit program which will carry out the objective of this chapter to issue permits for 
discharges into the navigable waters within the jurisdiction of such State. The Administrator may exercise the authority 
granted him by the preceding sentence only during the period which begins on October 18, 1972, and ends either on the 
ninetieth day after the date of the first promulgation of guidelines required by section 1314(i)(2) of this title, or the date 
of approval by the Administrator of a permit program for such State under subsection (b) of this section, whichever date 
first occurs, and no such authorization to a State shall extend beyond the last day of such period. Each such pem1it shall 
be subject to such conditions as the Administrator determines are necessary to carry out the provisions of this chapter. 
No such permit shall issue if the Administrator objects to such issuance. 
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(b) State permit programs 

At any time after the promulgation of the guidelines required by subsection (i)(2) of section 1314 of this title, the Governor 
of each State desiring to administer its own permit program for discharges into navigable waters within its jurisdiction 
may submit to the Administrator a full and complete description of the program it proposes to establish and administer 
under State law or under an interstate compact. In addition, such State shall submit a statement from the attorney general 
( or the attorney for those State water pollution control agencies which have independent legal counsel), or from the chief 
legal officer in the case of an interstate agency, that the laws of such State, or the interstate compact, as the case may be, 
provide adequate authority to carry out the described program. The Administrator shall approve each such submitted 
program unless he determines that adequate authority does not exist: 

(1) To issue permits which--

(A) apply, and insure compliance with, any applicable requirements of sections 1311, 1312, 1316, 1317, and 1343 of 
this title; 

(B) are for fixed terms not exceeding five years; and 

(C) can be terminated or modified for cause including, but not limited to, the following: 

(i) violation of any condition of the permit; 

(ii) obtaining a permit by misrepresentation, or failure to disclose fully all relevant facts; 

(iii) change in any condition that requires either a temporary or pennanent reduction or elimination of the permitted 
discharge; 

(D) control the disposal of pollutants into wells; 

(2)(A) To issue permits which apply, and insure compliance with, all applicable requirements of section 1318 of this 
title; or 

(B) To inspect, monitor, enter, and require reports to at least the same extent as required in section 1318 of this title; 

(3) To insure that the public, and any other State the waters of which may be affected, receive notice of each application 
for a permit and to provide an opportunity for public hearing before a ruling on each such application; 

(4) To insure that the Administrator receives notice of each application (including a copy thereof) for a permit; 
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(5) To insure that any State (other than the permitting State), whose waters may be affected by the issuance of a 
permit may submit written recommendations to the permitting State (and the Administrator) with respect to any permit 
application and, if any part of such written recommendations are not accepted by the pem1itting State, that the permitting 

State will notify such affected State (and the Administrator) in writing of its failure to so accept such recommendations 
together with its reasons for so doing; 

(6) To insure that no permit will be issued if, in the judgment of the Secretary of the Army acting through the Chief of 

Engineers, after consultation with the Secretary of the department in which the Coast Guard is operating, anchorage 
and navigation of any of the navigable waters would be substantially impaired thereby; 

(7) To abate violations of the permit or the permit program, including civil and criminal penalties and other ways and 
means of enforcement; 

(8) To insure that any pem1it for a discharge from a publicly owned treatment works includes conditions to require the 
identification in terms of character and volume of pollutants of any significant source introducing pollutants subject 
to pretreatment standards under section 1317(b) of this title into such works and a program to assure compliance with 

such pretreatment standards by each such source, in addition to adequate notice to the permitting agency of (A) new 
introductions into such works of pollutants from any source which would be a new source as defined in section 1316 of 
this title if such source were discharging pollutants, (B) new introductions of pollutants into such works from a source 
which would be subject to section 1311 of this title if it were discharging such pollutants, or ( C) a substantial change in 

volume or character of pollutants being introduced into such works by a source introducing pollutants into such works 
at the time of issuance of the pennit. Such notice shall include info1mation on the quality and quantity of effluent to be 
introduced into such treatment works and any anticipated impact of such change in the quantity or quality of effluent 

to be discharged from such publicly owned treatment works; and 

(9) To insure that any industrial user of any publicly owned treatment works will comply with sections 1284(b ), 1317, 
and 1318 of this title. 

(c) Suspension of Federal program upon submission of State program; withdrawal of approval of State program; return of 

State program to Administrator 

(l) Not later than ninety days after the date on which a State has submitted a program (or revision thereof) pursuant 
to subsection (b) of this section, the Administrator shall suspend the issuance of permits under subsection (a) of this 
section as to those discharges subject to such program unless he determines that the State permit program does not meet 

the requirements of subsection (b) of this section or does not conform to the guidelines issued under section l 3 l 4(i)(2) 
of this title. If the Administrator so dete1mines, he shall notify the State of any revisions or modifications necessary to 
conform to such requirements or guidelines. 

(2) Any State permit program under this section shall at all times be in accordance with this section and guidelines 
promulgated pursuant to section 1314(i)(2) of this title. 

(3) Whenever the Administrator determines after public hearing that a State is not administering a program approved 
under this section in accordance with requirements of this section, he shall so notify the State and, if appropriate 
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corrective action is not taken within a reasonable time, not to exceed ninety days, the Administrator shall withdraw 
approval of such program. The Administrator shall not withdraw approval of any such program unless he shall first 

have notified the State, and made public, in writing, the reasons for such withdrawal. 

( 4) Limitations on partial permit program returns and withdrawals 

A State may return to the Administrator administration, and the Administrator may withdraw under paragraph (3) of 
this subsection approval, of--

(A) a State partial permit program approved under subsection (11)(3) of this section only if the entire pe1mit program 
being administered by the State department or agency at the time is returned or withdrawn; and 

(B) a State partial pern1it program approved under subsection (n)(4) ofthis section only ifan entire phased component 
of the permit program being administered by the State at the time is returned or withdrawn. 

(d) Notification of Administrator 

(1) Each State shall transmit to the Administrator a copy of each permit application received by such State and provide 

notice to the Administrator of every action related to the consideration of such permit application, including each pennit 
proposed to be issued by such State. 

(2) No permit shall issue ( A) if the Administrator within ninety days of the date of his notification under subsection (b )( 5) 

of this section objects in writing to the issuance of such pennit, or (B) if the Administrator within ninety days of the date 
of transmittal of the proposed permit by the State objects in writing to the issuance of such permit as being outside the 
guidelines and requirements of this chapter. Whenever the Administrator objects to the issuance of a permit under this 
paragraph such written objection shall contain a statement of the reasons for such objection and the effluent limitations 

and conditions which such permit would include ifit were issued by the Administrator. 

(3) The Administrator may, as to any permit application, waive paragraph (2) of this subsection. 

(4) In any case where, after December 27, 1977, the Administrator, pursuant to paragraph (2) of this subsection, objects to 

the issuance of a permit, on request of the State, a public hearing shall be held by the Administrator on such objection. If 
the State does not resubmit such permit revised to meet such objection within 30 days after completion of the hearing, or, 
if no hearing is requested within 90 days after the date of such objection, the Administrator may issue the permit pursuant 
to subsection (a) of this section for such source in accordance with the guidelines and requirements of this chapter. 

( e) Waiver of notification requirement 

In accordance with guidelines promulgated pursuant to subsection (i)(2) of section 1314 of this title, the Administrator 

is authorized to waive the requirements of subsection ( d) of this section at the time he approves a program pursuant to 
subsection (b) of this section for any category (including any class, type, or size within such category) of point sources 
within the State submitting such program. 

ADD80 

ED_ 002364A_ 00001357-00171 



Case: 15-60821 Document: 00513785015 Page:84 Date Filed: 12/05/2016 

(f) Point source categories 

The Administrator shall promulgate regulations establishing categories of point sources which he determines shall not be 
subject to the requirements of subsection (d) of this section in any State with a program approved pursuant to subsection 
(b) of this section. The Administrator may distinguish among classes, types, and sizes within any category of point 
sources. 

(g) Other regulations for safe transportation, handling, carriage, storage, and stowage of pollutants 

Any pe1mit issued under this section for the discharge of pollutants into the navigable waters from a vessel or other 
floating craft shall be subject to any applicable regulations promulgated by the Secretary of the department in which the 
Coast Guard is operating, establishing specifications for safe transportation, handling, carriage, storage, and stowage 
of pollutants. 

(h) Violation of permit conditions; restriction or prohibition upon introduction of pollutant by source not previously utilizing 
treatment works 

In the event any condition of a permit for discharges from a treatment works (as defined in section 1292 of this title) which 
is publicly owned is violated, a State with a program approved under subsection (b) of this section or the Administrator, 
where no State program is approved or where the Administrator determines pursuant to section 1319( a) of this title that 
a State with an approved program has not commenced appropriate enforcement action with respect to such permit, may 
proceed in a court of competent jurisdiction to restrict or prohibit the introduction of any pollutant into such treatment 
works by a source not utilizing such treatment works prior to the finding that such condition was violated. 

(i) Federal enforcement not limited 

Nothing in this section shall be construed to limit the authority of the Administrator to take action pursuant to section 
1319 of this title. 

(j) Public information 

A copy of each pennit application and each permit issued under this section shall be available to the public. Such permit 
application or permit, or portion thereof, shall further be available on request for the purpose of reproduction. 

(k) Compliance with permits 

Compliance with a pem1it issued pursuant to this section shall be deemed compliance, for purposes of sections 1319 and 
1365 of this title, with sections 1311, 1312, 1316, 1317, and 1343 of this title, except any standard imposed under section 
1317 of this title for a toxic pollutant injurious to human health. Until December 31, 1974, in any case where a permit 
for discharge has been applied for pursuant to this section, but final administrative disposition of such application has 
not been made, such discharge shall not be a violation of (l) section 1311, 1316, or 1342 of this title, or (2) section 407 
of this title, unless the Administrator or other plaintiff proves that final administrative disposition of such application 
has not been made because of the failure of the applicant to furnish information reasonably required or requested in 
order to process the application. For the 180-day period beginning on October 18, 1972, in the case of any point source 
discharging any pollutant or combination of pollutants immediately prior to such date which source is not subject to 
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section 407 of this title, the discharge by such source shall not be a violation of this chapter if such a source applies for 
a permit for discharge pursuant to this section within such 180-day period. 

(I) Limitation on permit requirement 

(l) Agricultural return flows 

The Administrator shall not require a permit under this section for discharges composed entirely ofretum flows from 
irrigated agriculture, nor shall the Administrator directly or indirectly, require any State to require such a permit. 

(2) Stormwater runoff from oil, gas, and mining operations 

The Administrator shall not require a pem1it under this section, nor shall the Administrator directly or indirectly 
require any State to require a pem1it, for discharges of stormwater runoff from mining operations or oil and gas 
exploration, production, processing, or treatment operations or transmission facilities, composed entirely of flows 
which are from conveyances or systems of conveyances (including but not limited to pipes, conduits, ditches, and 
channels) used for collecting and conveying precipitation runoff and which are not contaminated by contact with, or 
do not come into contact with, any overburden, raw material, intermediate products, finished product, byproduct, or 
waste products located on the site of such operations. 

(3) Silvicultural activities 

(A) NPDES permit requirements for silvicultural activities 

The Administrator shall not require a permit under this section nor directly or indirectly require any State to 
require a pem1it under this section for a discharge from runoff resulting from the conduct of the following 
silviculture activities conducted in accordance with standard industry practice: nursery operations, site preparation, 
reforestation and subsequent cultural treatment, thinning, prescribed burning, pest and fire control, harvesting 
operations, surface drainage, or road construction and maintenance. 

(B) Other requirements 

Nothing in this paragraph exempts a discharge from silvicultural activity from any pennitting requirement under 
section 1344 of this title, existing pe1mitting requirements under section 1342 of this title, or from any other federal 
law. 

(C) The authorization provided in Section 1 1365(a) of this title does not apply to any non-pe1mitting program 

established under 1342(p )(6) 2 of this title for the silviculture activities listed in 1342(1)(3 )(A) 3 of this title, or to any 

other limitations that might be deemed to apply to the silviculture activities listed in 1342(1)(3)(A) 3 of this title. 

(m) Additional pretreatment of conventional pollutants not required 
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To the extent a treatment works (as defined in section 1292 of this title) which is publicly owned is not meeting the 
requirements of a pem1it issued under this section for such treatment works as a result of inadequate design or operation 
of such treatment works, the Administrator, in issuing a permit under this section, shall not require pretreatment by 
a person introducing conventional pollutants identified pursuant to section l 314(a)( 4) of this title into such treatment 
works other than pretreatment required to assure compliance with pretreatment standards under subsection (b)(8) of 
this section and section l 3 l 7(b )( 1) of this title. Nothing in this subsection shall affect the Administrator's authority under 
sections 1317 and 1319 of this title, affect State and local authority under sections l 3 l 7(b )( 4) and 1370 of this title, relieve 
such treatment works of its obligations to meet requirements established under this chapter, or otherwise preclude such 
works from pursuing whatever feasible options are available to meet its responsibility to comply with its permit under 
this section. 

(n) Partial permit program 

(1) State submission 

The Governor of a State may submit under subsection (b) of this section a permit program for a portion of the 
discharges into the navigable waters in such State. 

(2) Minimum coverage 

A partial pennit program under this subsection shall cover, at a minimum, administration of a major category of the 
discharges into the navigable waters of the State or a major component of the permit program required by subsection 
(b) of this section. 

(3) Approval of major category partial permit programs 

The Administrator may approve a partial pem1it program covering administration of a major category of discharges 
under this subsection if--

(A) such program represents a complete permit program and covers all of the discharges under the jurisdiction of 
a department or agency of the State; and 

(B) the Administrator determines that the partial program represents a significant and identifiable part of the State 
program required by subsection (b) of this section. 

( 4) Approval of major component partial permit programs 

The Administrator may approve under this subsection a partial and phased permit program covering administration 
of a major component (including discharge categories) of a State permit program required by subsection (b) of this 
section if--

(A) the Administrator determines that the partial program represents a significant and identifiable part of the State 
program required by subsection (b) of this section; and 
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(B) the State submits, and the Administrator approves, a plan for the State to assume administration by phases of 
the remainder of the State program required by subsection (b) of this section by a specified date not more than 5 
years after submission of the partial program under this subsection and agrees to make all reasonable efforts to 
assume such administration by such date. 

( o) Anti-backsliding 

(1) General prohibition 

In the case of effluent limitations established on the basis of subsection (a)(l)(B) of this section, a permit may not 
be renewed, reissued, or modified on the basis of effluent guidelines promulgated under section l 3 l 4(b) of this title 
subsequent to the original issuance of such permit, to contain effluent limitations which are less stringent than the 
comparable effluent limitations in the previous pem1it. In the case of effluent limitations established on the basis of 
section 131 l(b)(l)(C) or section 1313(d) or (e) of this title, a permit may not be renewed, reissued, or modified to 
contain effluent limitations which are less stringent than the comparable efl1uent limitations in the previous permit 
except in compliance with section 1313(d)(4) of this title. 

(2) Exceptions 

A permit with respect to which paragraph ( 1) applies may be renewed, reissued, or modified to contain a less stringent 
effluent limitation applicable to a pollutant if--

(A) material and substantial alterations or additions to the permitted facility occurred after pennit issuance which 
justify the application of a less stringent effluent limitation; 

(B)(i) information is available which was not available at the time of pem1it issuance ( other than revised regulations, 
guidance, or test methods) and which would have justified the application of a less stringent effluent limitation at 
the time of permit issuance; or 

(ii) the Administrator determines that technical mistakes or mistaken interpretations of law were made in issuing 
the permit under subsection (a)(l)(B) of this section; 

(C) a less stringent effluent limitation is necessary because of events over which the permittee has no control and 
for which there is no reasonably available remedy; 

(D) the pe1mittee has received a pennit modification under section 13ll(c), 13ll(g), 13ll(h), 13ll(i), 13ll(k), 
13ll(n), or 1326(a) of this title; or 

(E) the permittee has installed the treatment facilities required to meet the effluent limitations in the previous permit 
and has properly operated and maintained the facilities but has nevertheless been unable to achieve the previous 
effluent limitations, in which case the limitations in the reviewed, reissued, or modified permit may reflect the level 
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of pollutant control actually achieved (but shall not be less stringent than required by effluent guidelines in effect 
at the time of permit renewal, reissuance, or modification). 

Subparagraph (B) shall not apply to any revised waste load allocations or any alternative grounds for translating 
water quality standards into effluent limitations, except where the cumulative effect of such revised allocations 
results in a decrease in the amount of pollutants discharged into the concerned waters, and such revised allocations 
are not the result of a discharger eliminating or substantially reducing its discharge of pollutants due to complying 
with the requirements of this chapter or for reasons otherwise unrelated to water quality. 

(3) Limitations 

In no event may a permit with respect to which paragraph (1) applies be renewed, reissued, or modified to contain an 
effluent limitation which is less stringent than required by effluent guidelines in effect at the time the permit is renewed, 
reissued, or modified. In no event may such a pennit to discharge into waters be renewed, reissued, or modified to 
contain a less stringent effluent limitation if the implementation of such limitation would result in a violation of a 
water quality standard under section 1313 of this title applicable to such waters. 

(p) Municipal and industrial stormwater discharges 

(1) General rule 

Prior to October 1, 1994, the Administrator or the State (in the case of a permit program approved under this section) 
shall not require a permit under this section for discharges composed entirely of storn1water. 

(2) Exceptions 

Paragraph (1) shall not apply with respect to the following stormwater discharges: 

(A) A discharge with respect to which a permit has been issued under this section before February 4, 1987. 

(B) A discharge associated with industrial activity. 

(C) A discharge from a municipal separate storm sewer system serving a population of 250,000 or more. 

(D) A discharge from a municipal separate storm sewer system serving a population of 100,000 or more but less 
than 250,000. 

(E) A discharge for which the Administrator or the State, as the case may be, determines that the stormwater 
discharge contributes to a violation of a water quality standard or is a significant contributor of pollutants to waters 
of the United States. 

(3) Permit requirements 
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(A) Industrial discharges 

Permits for discharges associated with industrial activity shall meet all applicable provisions of this section and 
section 1311 of this title. 

(B) Municipal discharge 

Permits for discharges from municipal storm sewers--

(i) may be issued on a system- or jurisdiction-wide basis; 

(ii) shall include a requirement to effectively prohibit 11011-stormwater discharges into the storm sewers; and 

(iii) shall require controls to reduce the discharge of pollutants to the maximum extent practicable, including 
management practices, control techniques and system, design and engineering methods, and such other provisions 
as the Administrator or the State determines appropriate for the control of such pollutants. 

( 4) Permit application requirements 

(A) Industrial and large municipal discharges 

Not later than 2 years after February 4, 1987, the Administrator shall establish regulations setting forth the pennit 
application requirements for stonnwater discharges described in paragraphs (2)(B) and (2)(C). Applications for 
permits for such discharges shall be filed no later than 3 years after February 4, 1987. Not later than 4 years after 
February 4, 1987, the Administrator or the State, as the case may be, shall issue or deny each such permit. Any 
such permit shall provide for compliance as expeditiously as practicable, but in no event later than 3 years after the 
date of issuance of such permit. 

(B) Other municipal discharges 

Not later than 4 years after February 4, 1987, the Administrator shall establish regulations setting forth the pennit 
application requirements for stormwater discharges described in paragraph (2)(D). Applications for permits for 
such discharges shall be filed no later than 5 years after February 4, 1987. Not later than 6 years after February 4, 
1987, the Administrator or the State, as the case may be, shall issue or deny each such permit. Any such permit shall 
provide for compliance as expeditiously as practicable, but in no event later than 3 years after the date of issuance 
of such pennit. 

(5) Studies 

The Administrator, in consultation with the States, shall conduct a study for the purposes of--
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(A) identifying those stormwater discharges or classes of stormwater discharges for which permits are not required 
pursuant to paragraphs (1) and (2) of this subsection; 

(B) determining, to the maximum extent practicable, the nature and extent of pollutants in such discharges; and 

(C) establishing procedures and methods to control stormwater discharges to the extent necessary to mitigate 
impacts on water quality. 

Not later than October 1, 1988, the Administrator shall submit to Congress a report on the results of the study 
described in subparagraphs (A) and (B). Not later than October 1, 1989, the Administrator shall submit to Congress 
a report on the results of the study described in subparagraph (C). 

(6) Regulations 

Not later than October 1, 1993, the Administrator, in consultation with State and local officials, shall issue regulations 
(based on the results of the studies conducted under paragraph (5)) which designate stom1water discharges, other 
than those discharges described in paragraph (2), to be regulated to protect water quality and shall establish a 
comprehensive program to regulate such designated sources. The program shall, at a minimum, (A) establish priorities, 
(B) establish requirements for State stonnwater management programs, and (C) establish expeditious deadlines. 
The program may include performance standards, guidelines, guidance, and management practices and treatment 
requirements, as appropriate. 

(q) Combined sewer overflows 

(1) Requirement for permits, orders, and decrees 

Each permit, order, or decree issued pursuant to this chapter after December 21, 2000 for a discharge from a municipal 
combined storm and sanitary sewer shall conform to the Combined Sewer Overflow Control Policy signed by the 
Administrator on April 11, 1994 (in this subsection referred to as the "CSO control policy"). 

(2) Water quality and designated use review guidance 

Not later than July 31, 2001, and after providing notice and opportunity for public comment, the Administrator shall 
issue guidance to facilitate the conduct of water quality and designated use reviews for municipal combined sewer 
overflow receiving waters. 

(3) Report 

Not later than September 1, 2001, the Administrator shall transmit to Congress a report on the progress made by the 
Environmental Protection Agency, States, and municipalities in implementing and enforcing the CSO control policy. 

(r) Discharges incidental to the normal operation of recreational vessels 
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No permit shall be required under this chapter by the Administrator (or a State, in the case of a pem1it program approved 
under subsection (b)) for the discharge of any graywater, bilge water, cooling water, weather deck runoff, oil water 
separator effluent, or effluent from properly functioning marine engines, or any other discharge that is incidental to the 
normal operation of a vessel, if the discharge is from a recreational vessel. 

CREDIT(S) 
(June 30, 1948, c. 758, Title IV,§ 402, as added Pub.L. 92-500, § 2, Oct. 18, 1972, 86 Stat. 880; amended Pub.L. 95-217, 

§§ 33(c), 50, 54(c)(l), 65, 66, Dec. 27, 1977, 91 Stat. 1577, 1588, 1591, 1599, 1600; Pub.L. 100-4, Title IV,§§ 401 to 404(a), 
(c), formerly (d), 405, Feb. 4, 1987, 101 Stat. 65 to 67, 69; Pub.L. 102-580, Title III,§ 364, Oct. 31, 1992, 106 Stat. 4862; 
Pub.L. 104-66, Title II,§ 202l(e)(2), Dec. 21, 1995, 109 Stat. 727; Pub.L. 106-554, § l(a)(4) [Div. B, Title I,§ 112(a)], 
Dec. 21, 2000, 114 Stat. 2763, 2763A-224; Pub.L. 110-288, § 2, July 29, 2008, 122 Stat. 2650; Pub.L. 113-79, Title XII, 
§ 12313, Feb. 7, 2014, 128 Stat. 992.) 

N ates of Decisions (240) 

Footnotes 
1 So in original. Probably should not be capitalized. 

2 So in original. Probably should read ·'section 1342(p)(6)". 

3 So in original. Probably should read "section 1342(1)(3)(A)". 

33 U.S.C.A. § 1342, 33 USCA § 1342 
Current through P.L. 114-244. 
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§ 1362. Llefinitkms, 33 USCA § 1362 

United States Code Annotated 
Title 33. Navigation and Navigable Waters (Refs & Annos) 

Chapter 26. Water Pollution Prevention and Control (Refs & Annos) 
Subchapter V. General Provisions 

33 U.S.C.A. § 1362 

§ 1362. Definitions 

Effective: October 1, 2014 
Currentness 

Except as otherwise specifically provided, when used in this chapter: 

Date Filed: 12/05/2016 

(1) The term ''State water pollution control agency" means the State agency designated by the Governor having 
responsibility for enforcing State laws relating to the abatement of pollution. 

(2) The term "interstate agency" means an agency of two or more States established by or pursuant to an agreement 
or compact approved by the Congress, or any other agency of two or more States, having substantial powers or duties 
pertaining to the control of pollution as determined and approved by the Administrator. 

(3) The term "State" means a State, the District of Columbia, the Commonwealth of Puerto Rico, the Virgin Islands, 
Guam, American Samoa, the Commonwealth of the Northern Mariana Islands, and the Trust Territory of the Pacific 
Islands. 

(4) The tenn "municipality" means a city, town, borough, county, parish, district, association, or other public body 
created by or pursuant to State law and having jurisdiction over disposal of sewage, industrial wastes, or other wastes, 
or an Indian tribe or an authorized Indian tribal organization, or a designated and approved management agency under 
section 1288 of this title. 

(5) The term ''person" means an individual, corporation, partnership, association, State, municipality, commission, or 
political subdivision of a State, or any interstate body. 

(6) The term ''pollutant" means dredged spoil, solid waste, incinerator residue, sewage, garbage, sewage sludge, 
munitions, chemical wastes, biological materials, radioactive materials, heat, wrecked or discarded equipment, rock, 
sand, cellar dirt and industrial, municipal, and agricultural waste discharged into water. This term does not mean (A) 
"sewage from vessels or a discharge incidental to the nonnal operation of a vessel of the Armed Forces" within the 
meaning of section 1322 of this title; or (B) water, gas, or other material which is injected into a well to facilitate 
production of oil or gas, or water derived in association with oil or gas production and disposed of in a well, if the 
well used either to facilitate production or for disposal purposes is approved by authority of the State in which the well 
is located, and if such State determines that such injection or disposal will not result in the degradation of ground or 
surface water resources. 
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§ 1362. Llefinitkms, 33 USCA § 1362 

(7) The term "navigable waters" means the waters of the United States, including the territorial seas. 

(8) The term "territorial seas" means the belt of the seas measured from the line of ordinary low water along that portion 
of the coast which is in direct contact with the open sea and the line marking the seaward limit of inland waters, and 
extending seaward a distance of three miles. 

(9) The term "contiguous zone" means the entire zone established or to be established by the United States under article 
24 of the Convention of the Territorial Sea and the Contiguous Zone. 

(10) The term "ocean" means any portion of the high seas beyond the contiguous zone. 

(11) The tenn "effluent limitation" means any restriction established by a State or the Administrator on quantities, rates, 
and concentrations of chemical, physical, biological, and other constituents which are discharged from point sources 
into navigable waters, the waters of the contiguous zone, or the ocean, including schedules of compliance. 

(12) The term "discharge of a pollutant" and the tern1 "discharge of pollutants" each means (A) any addition of any 
pollutant to navigable waters from any point source, (B) any addition of any pollutant to the waters of the contiguous 
zone or the ocean from any point source other than a vessel or other floating craft. 

(13) The term "toxic pollutant" means those pollutants, or combinations of pollutants, including disease-causing agents, 
which after discharge and upon exposure, ingestion, inhalation or assimilation into any organism, either directly from 
the environment or indirectly by ingestion through food chains, will, on the basis of information available to the 
Administrator, cause death, disease, behavioral abnormalities, cancer, genetic mutations, physiological malfunctions 
(including malfunctions in reproduction) or physical deformations, in such organisms or their offspring. 

(14) The term "point source" means any discernible, confined and discrete conveyance, including but not limited to 
any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding 
operation, or vessel or other floating craft, from which pollutants are or may be discharged. This tenn does not include 
agricultural stormwater discharges and return flows from irrigated agriculture. 

(15) The tern1 "biological monitoring" shall mean the determination of the effects on aquatic life, including accumulation 
of pollutants in tissue, in receiving waters due to the discharge of pollutants (A) by techniques and procedures, including 
sampling of organisms representative of appropriate levels of the food chain appropriate to the volume and the physical, 
chemical, and biological characteristics of the effluent, and (B) at appropriate frequencies and locations. 

(16) The term "discharge" when used without qualification includes a discharge of a pollutant, and a discharge of 
pollutants. 

(17) The term "schedule of compliance" means a schedule of remedial measures including an enforceable sequence of 
actions or operations leading to compliance with an effluent limitation, other limitation, prohibition, or standard. 
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(18) The term ''industrial user" means those industries identified in the Standard Industrial Classification Manual, 
Bureau of the Budget, 1967, as amended and supplemented, under the category of "Division D--Manufacturing" and 
such other classes of significant waste producers as, by regulation, the Administrator deems appropriate. 

(19) The term "pollution" means the man-made or man-induced alteration of the chemical, physical, biological, and 
radiological integrity of water. 

(20) The term "medical waste" means isolation wastes; infectious agents; human blood and blood products; pathological 

wastes; sharps; body parts; contaminated bedding; surgical wastes and potentially contaminated laboratory wastes; 
dialysis wastes; and such additional medical items as the Administrator shall prescribe by regulation. 

(21) Coastal recreation waters 

(A) In general 

The term "coastal recreation waters" means--

(i) the Great Lakes; and 

(ii) marine coastal waters (including coastal estuaries) that are designated under section 1313(c) of this title by a 

State for use for swimming, bathing, surfing, or similar water contact activities. 

(B) Exclusions 

The term "coastal recreation waters" does not include--

(i) inland waters; or 

(ii) waters upstream of the mouth of a river or stream having an unimpaired natural connection with the open sea. 

(22) Floatable material 

(A) In general 

The term "floatable material" means any foreign matter that may float or remain suspended in the water column. 

(B) Inclusions 

The term "floatable material" includes--
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(i) plastic; 

(ii) aluminum cans; 

(iii) wood products; 

(iv) bottles; and 

(v) paper products. 

(23) Pathogen indicator 

The term "pathogen indicator" means a substance that indicates the potential for human infectious disease. 

(24) Oil and gas exploration and production 

The tem1 "oil and gas exploration, production, processing, or treatment operations or transmission facilities" means 
all field activities or operations associated with exploration, production, processing, or treatment operations, or 
transmission facilities, including activities necessary to prepare a site for drilling and for the movement and placement 
of drilling equipment, whether or not such field activities or operations may be considered to be construction activities. 

(25) Recreational vessel 

(A) In general 

The term "recreational vessel" means any vessel that is--

(i) manufactured or used primarily for pleasure; or 

(ii) leased, rented, or chartered to a person for the pleasure of that person. 

(B) Exclusion 

The term ''recreational vessel" does not include a vessel that is subject to Coast Guard inspection and that--

(i) is engaged in commercial use; or 

(ii) carries paying passengers. 
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(26) Treatment works 

The term "treatment works" has the meaning given the tem1 in section 1292 of this title. 

CREDIT(S) 
(June 30, 1948, c. 758, Title V, § 502, as added Oct. 18, 1972, Pub. L. 92-500, § 2, 86 Stat. 886; amended Dec. 27, 1977, 

Pub.L. 95-217, § 33(b), 91 Stat. 1577; Feb. 4, 1987, Pub.L. 100-4, Title V, §§ 502(a), 503, 101 Stat. 75; Nov. 18, 1988, 
Pub.L. 100-688, Title III,§ 3202(a), 102 Stat. 4154; Feb. 10, 1996, Pub.L. 104-106, Div. A, Title III,§ 325(c)(3), 110 Stat. 
259; Oct. 10, 2000, Pub.L. 106-284, § 5, 114 Stat. 875; Aug. 8, 2005, Pub.L. 109-58, Title III,§ 323, 119 Stat. 694; July 
29, 2008, Pub.L. 110-288, § 3,122 Stat. 2650; Pub.L. 113-121, Title V, § 5012(b), June 10, 2014, 128 Stat. 1328.) 

Notes of Decisions (212) 

33 U.S.C.A. § 1362, 33 USCA § 1362 
Current through P.L. 114-244. 
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United States Code Annotated 
Title 33. Navigation and Navigable Waters (Refs & Annos) 

Chapter 26. Water Pollution Prevention and Control (Refs & Annos) 
Subchapter V. General Provisions 

33 U.S.C.A. § 1369 

Date Filed: 12/05/2016 

§ 1369. Administrative procedure and judicial review 

Currentness 

(a) Subpenas 

(1) For purposes of obtaining infonnation under section 1315 of this title, or carrying out section 1367(e) of this title, 
the Administrator may issue subpenas for the attendance and testimony of witnesses and the production of relevant 
papers, books, and documents, and he may administer oaths. Except for effluent data, upon a showing satisfactory 
to the Administrator that such papers, books, documents, or information or particular part thereof, if made public, 
would divulge trade secrets or secret processes, the Administrator shall consider such record, report, or infonnation or 
particular portion thereof confidential in accordance with the purposes of section 1905 of Title 18, except that such paper, 
book, document, or information may be disclosed to other officers, employees, or authorized representatives of the 
United States concerned with carrying out this chapter, or when relevant in any proceeding under this chapter. Witnesses 
summoned shall be paid the same fees and mileage that are paid witnesses in the courts of the United States. In case of 
contumacy or refusal to obey a subpena served upon any person under this subsection, the district court of the United 
States for any district in which such person is found or resides or transacts business, upon application by the United 
States and after notice to such person, shall have jurisdiction to issue an order requiring such person to appear and give 
testimony before the Administrator, to appear and produce papers, books, and documents before the Administrator, or 
both, and any failure to obey such order of the court may be punished by such court as a contempt thereof. 

(2) The district courts of the United States are authorized, upon application by the Administrator, to issue subpenas for 
attendance and testimony of witnesses and the production of relevant papers, books, and documents, for purposes of 
obtaining information under sections l 3 l 4(b) and ( c) of this title. Any papers, books, documents, or other information or 
part thereof, obtained by reason of such a subpena shall be subject to the same requirements as are provided in paragraph 
(1) of this subsection. 

(b) Review of Administrator's actions; selection of court; fees 

(1) Review of the Administrator's action (A) in promulgating any standard ofperfo1mance under section 1316 of this 
title, (B) in making any determination pursuant to section 1316(b)(l)(C) of this title, (C) in promulgating any effluent 
standard, prohibition, or pretreatment standard under section 1317 of this title, (D) in making any determination as 
to a State permit program submitted under section 1342(b) of this title, (E) in approving or promulgating any effluent 
limitation or other limitation under section 1311, 1312, 1316, or 1345 of this title, (F) in issuing or denying any permit 
under section 1342 of this title, and (G) in promulgating any individual control strategy under section 1314(1) of this 
title, may be had by any interested person in the Circuit Court of Appeals of the United States for the Federal judicial 
district in which such person resides or transacts business which is directly affected by such action upon application 
by such person. Any such application shall be made within 120 days from the date of such determination, approval, 
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promulgation, issuance or denial, or after such date only if such application is based solely on grounds which arose after 
such 120th day. 

(2) Action of the Administrator with respect to which review could have been obtained under paragraph (1) of this 
subsection shall not be subject to judicial review in any civil or criminal proceeding for enforcement. 

(3) Award of fees 

In any judicial proceeding under this subsection, the court may award costs oflitigation (including reasonable attorney 
and expert witness fees) to any prevailing or substantially prevailing party whenever it determines that such award is 
appropriate. 

( c) Additional evidence 

In any judicial proceeding brought under subsection (b) of this section in which review is sought of a detern1ination 
under this chapter required to be made on the record after notice and opportunity for hearing, if any party applies to the 
court for leave to adduce additional evidence, and shows to the satisfaction of the court that such additional evidence 
is material and that there were reasonable grounds for the failure to adduce such evidence in the proceeding before the 
Administrator, the court may order such additional evidence (and evidence in rebuttal thereof) to be taken before the 
Administrator, in such manner and upon such tenns and conditions as the court may deem proper. The Administrator 
may modify his findings as to the facts, or make new findings, by reason of the additional evidence so taken and he shall 
file such modified or new findings, and his recommendation, if any, for the modification or setting aside of his original 
determination, with the return of such additional evidence. 

CREDIT(S) 
(June 30, 1948, c. 758, Title V, § 509, as added Oct. 18, 1972, Pub.L. 92-500, § 2, 86 Stat. 891; amended Dec. 28, 1973, 

Pub.L. 93-207, § 1(6), 87 Stat. 906; Feb. 4, 1987, Pub.L. 100-4, Title III,§ 308(b), Title IV,§ 406(d)(3), Title V, § 505(a), 
(b), 101 Stat. 39, 73, 75; Jan. 8, 1988, Pub.L. 100-236, § 2, 101 Stat. 1732.) 

Notes of Decisions ( 178) 

33 U.S.C.A. § 1369, 33 USCA § 1369 
Current through P.L. 114-244. 
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Code of Federal Regulations 
Title 40. Protection of Environment 

Chapter I. Environmental Protection Agency (Refs & Annos) 
Subchapter D. Water Programs 

Page:99 Date Filed: 12/05/2016 

Part 122. EPA Administered Permit Programs: The National Pollutant Discharge Elimination System 
(Refs & Annos) 

Subpart C. Permit Conditions 

40 C.F.R. § 122-41 

§ 122-41 Conditions applicable to all permits (applicable to State programs, see§ 123.25). 

Effective: December 21, 2015 

Currentness 

The following conditions apply to all NPDES permits. Additional conditions applicable to NPDES permits are in 

§ 122.42. All conditions applicable to NPDES pennits shall be incorporated into the permits either expressly or by 
reference. If incorporated by reference, a specific citation to these regulations (or the corresponding approved State 
regulations) must be given in the permit. 

(a) Duty to comply. The pennittee must comply with all conditions of this pennit. Any pe1mit noncompliance constitutes 
a violation of the Clean Water Act and is grounds for enforcement action; for permit tennination, revocation and 
reissuance, or modification; or denial of a permit renewal application. 

(1) The permittee shall comply with effluent standards or prohibitions established under section 307(a) of the Clean 

Water Act for toxic pollutants and with standards for sewage sludge use or disposal established under section 405( d) 
of the CW A within the time provided in the regulations that establish these standards or prohibitions or standards 
for sewage sludge use or disposal, even if the permit has not yet been modified to incorporate the requirement. 

(2) The Clean Water Act provides that any person who violates section 301,302,306,307,308,318 or 405 of the 

Act, or any pennit condition or limitation implementing any such sections in a pennit issued under section 402, or 
any requirement imposed in a pretreatment program approved under sections 402(a)(3) or 402(b)(8) of the Act, is 
subject to a civil penalty not to exceed $25,000 per day for each violation. The Clean Water Act provides that any 

person who negligently violates sections 301,302,306,307,308,318, or 405 of the Act, or any condition or limitation 
implementing any of such sections in a permit issued under section 402 of the Act, or any requirement imposed in a 
pretreatment program approved under section 402(a)(3) or 402(b)(8) of the Act, is subject to criminal penalties of 

$2,500 to $25,000 per day of violation, or imprisonment of not more than 1 year, or both. In the case of a second 
or subsequent conviction for a negligent violation, a person shall be subject to criminal penalties of not more than 
$50,000 per day of violation, or by imprisonment of not more than 2 years, or both. Any person who knowingly 
violates such sections, or such conditions or limitations is subject to criminal penalties of $5,000 to $50,000 per day 

of violation, or imprisonment for not more than 3 years, or both. In the case of a second or subsequent conviction for 
a knowing violation, a person shall be subject to criminal penalties of not more than $100,000 per day of violation, 
or imprisonment of not more than 6 years, or both. Any person who knowingly violates section 301, 302, 303, 

306, 307, 308, 318 or 405 of the Act, or any permit condition or limitation implementing any of such sections in 
a permit issued under section 402 of the Act, and who knows at that time that he thereby places another person 
in imminent danger of death or serious bodily injury, shall, upon conviction, be subject to a fine of not more than 
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$250,000 or imprisonment of not more than 15 years, or both. In the case of a second or subsequent conviction for a 
knowing endangerment violation, a person shall be subject to a fine of not more than $500,000 or by imprisonment 

of not more than 30 years, or both. An organization, as defined in section 309(c)(3)(B)(iii) of the CWA, shall, upon 
conviction of violating the imminent danger provision, be subject to a fine of not more than $1,000,000 and can be 
fined up to $2,000,000 for second or subsequent convictions. 

(3) Any person may be assessed an administrative penalty by the Administrator for violating section 301, 302, 306, 
307, 308, 318 or 405 of this Act, or any permit condition or limitation implementing any of such sections in a permit 
issued under section 402 of this Act. Administrative penalties for Class I violations are not to exceed $10,000 per 
violation, with the maximum amount of any Class I penalty assessed not to exceed $25,000. Penalties for Class II 

violations are not to exceed $10,000 per day for each day during which the violation continues, with the maximum 
amount of any Class II penalty not to exceed $125,000. 

(b) Duty to reapply. If the pem1ittee wishes to continue an activity regulated by this pem1it after the expiration date of 

this permit, the permittee must apply for and obtain a new permit. 

(c) Need to halt or reduce activity not a defense. It shall not be a defense for a permittee in an enforcement action that it 
would have been necessary to halt or reduce the permitted activity in order to maintain compliance with the conditions 
of this permit. 

(d) Duty to mitigate. The permittee shall take all reasonable steps to minimize or prevent any discharge or sludge use 
or disposal in violation of this permit which has a reasonable likelihood of adversely affecting human health or the 
environment. 

(e) Proper operation and maintenance. The permittee shall at all times properly operate and maintain all facilities and 
systems of treatment and control (and related appurtenances) which are installed or used by the permittee to achieve 
compliance with the conditions of this permit. Proper operation and maintenance also includes adequate laboratory 
controls and appropriate quality assurance procedures. This provision requires the operation of back-up or auxiliary 

facilities or similar systems which are installed by a permittee only when the operation is necessary to achieve compliance 
with the conditions of the permit. 

(f) Permit actions. This pennit may be modified, revoked and reissued, or terminated for cause. The filing of a request by 

the pennittee for a pennit modification, revocation and reissuance, or termination, or a notification of planned changes 
or anticipated noncompliance does not stay any permit condition. 

(g) Property rights. This permit does not convey any property rights of any sort, or any exclusive privilege. 

(h) Duty to provide information. The permittee shall furnish to the Director, within a reasonable time, any infonnation 

which the Director may request to determine whether cause exists for modifying, revoking and reissuing, or terminating 
this permit or to determine compliance with this permit. The pem1ittee shall also furnish to the Director upon request, 
copies of records required to be kept by this pem1it. 
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(i) Inspection and entry. The permittee shall allow the Director, or an authorized representative (including an authorized 
contractor acting as a representative of the Administrator), upon presentation of credentials and other documents as 
may be required by law, to: 

(1) Enter upon the permittee's premises where a regulated facility or activity is located or conducted, or where records 
must be kept under the conditions of this permit; 

(2) Have access to and copy, at reasonable times, any records that must be kept under the conditions of this permit; 

(3) Inspect at reasonable times any facilities, equipment (including monitoring and control equipment), practices, 
or operations regulated or required under this permit; and 

( 4) Sample or monitor at reasonable times, for the purposes of assuring permit compliance or as otherwise authorized 
by the Clean Water Act, any substances or parameters at any location. 

G) Monitoring and records. 

( 1) Samples and measurements taken for the purpose of monitoring shall be representative of the monitored activity. 

(2) Except for records of monitoring information required by this permit related to the permittee's sewage sludge 
use and disposal activities, which shall be retained for a period of at least five years ( or longer as required by 40 CFR 
part 503), the permittee shall retain records ofall monitoring information, including all calibration and maintenance 
records and all original strip chart recordings for continuous monitoring instrumentation, copies of all reports 
required by this permit, and records of all data used to complete the application for this pennit, for a period of 
at least 3 years from the date of the sample, measurement, report or application. This period may be extended by 
request of the Director at any time. 

(3) Records of monitoring information shall include: 

(i) The date, exact place, and time of sampling or measurements; 

(ii) The individual(s) who performed the sampling or measurements; 

(iii) The date(s) analyses were performed; 

(iv) The individual(s) who performed the analyses; 

(v) The analytical techniques or methods used; and 
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(vi) The results of such analyses. 

(4) Monitoring must be conducted according to test procedures approved under 40 CFR Part 136 unless another 
method is required under 40 CFR subchapters Nor 0. 

(5) The Clean Water Act provides that any person who falsifies, tampers with, or knowingly renders inaccurate any 
monitoring device or method required to be maintained under this permit shall, upon conviction, be punished by a 
fine of not more than $10,000, or by imprisonment for not more than 2 years, or both. If a conviction of a person is 

for a violation committed after a first conviction of such person under this paragraph, punishment is a fine of not 
more than $20,000 per day of violation, or by imprisonment of not more than 4 years, or both. 

(k) Signatory requirements. 

(1) All applications, reports, or info1mation submitted to the Director shall be signed and certified. (See§ 122.22) 

(2) The CW A provides that any person who knowingly makes any false statement, representation, or certification 
in any record or other document submitted or required to be maintained under this permit, including monitoring 
reports or reports of compliance or non-compliance shall, upon conviction, be punished by a fine of not more than 
$10,000 per violation, or by imprisonment for not more than 6 months per violation, or by both. 

(I) Reporting requirements. 

(1) Planned changes. The permittee shall give notice to the Director as soon as possible of any planned physical 
alterations or additions to the permitted facility. Notice is required only when: 

(i) The alteration or addition to a pennitted facility may meet one of the criteria for detennining whether a facility 

is a new source in § 122.29(b ); or 

(ii) The alteration or addition could significantly change the nature or increase the quantity of pollutants discharged. 
This notification applies to pollutants which are subject neither to effluent limitations in the pennit, nor to 

notification requirements under§ 122.42(a)(l). 

(iii) The alteration or addition results in a significant change in the permittee's sludge use or disposal practices, 
and such alteration, addition, or change may justify the application of pem1it conditions that are different from or 
absent in the existing permit, including notification of additional use or disposal sites not reported during the permit 

application process or not reported pursuant to an approved land application plan; 

(2) Anticipated noncompliance. The pennittee shall give advance notice to the Director of any planned changes in 
the permitted facility or activity which may result in noncompliance with permit requirements. 
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(3) Transfers. This permit is not transferable to any person except after notice to the Director. The Director may 
require modification or revocation and reissuance of the permit to change the name of the permittee and incorporate 
such other requirements as may be necessary under the Clean Water Act. (See§ 122.61; in some cases, modification 

or revocation and reissuance is mandatory.) 

(4) Monitoring reports. Monitoring results shall be reported at the intervals specified elsewhere in this permit. 

(i) Monitoring results must be reported on a Discharge Monitoring Report (DMR) or forms provided or specified 
by the Director for reporting results of monitoring of sludge use or disposal practices. As of December 21, 2016 all 
reports and fo1ms submitted in compliance with this section must be submitted electronically by the pennittee to 
the Director or initial recipient, as defined in 40 CFR 127.2(b), in compliance with this section and 40 CFR part 

3 (including, in all cases, subpart D to part 3), § 122.22, and 40 CFR part 127. Part 127 is not intended to undo 
existing requirements for electronic reporting. Prior to this date, and independent of part 127, permittees may be 
required to report electronically if specified by a particular pem1it or if required to do so by state law. 

(ii) If the pennittee monitors any pollutant more frequently than required by the permit using test procedures 
approved under 40 CFR Part 136, or another method required for an industry-specific waste stream under 40 CFR 
subchapters N or 0, the results of such monitoring shall be included in the calculation and reporting of the data 
submitted in the DMR or sludge reporting form specified by the Director. 

(iii) Calculations for all limitations which require averaging of measurements shall utilize an arithmetic mean unless 
otherwise specified by the Director in the pennit. 

(5) Compliance schedules. Reports of compliance or noncompliance with, or any progress reports on, interim and 
final requirements contained in any compliance schedule of this permit shall be submitted no later than 14 days 

following each schedule date. 

(6) Twenty-four hour reporting. 

(i) The permittee shall report any noncompliance which may endanger health or the environment. Any information 
shall be provided orally within 24 hours from the time the permittee becomes aware of the circumstances. A report 
shall also be provided within 5 days of the time the permittee becomes aware of the circumstances. The report 
shall contain a description of the noncompliance and its cause; the period of noncompliance, including exact dates 

and times), and if the noncompliance has not been corrected, the anticipated time it is expected to continue; and 
steps taken or planned to reduce, eliminate, and prevent reoccurrence of the noncompliance. For noncompliance 
events related to combined sewer overflows, sanitary sewer overflows, or bypass events, these reports must include 

the data described above (with the exception of time of discovery) as well as the type of event (combined sewer 
overflows, sanitary sewer overflows, or bypass events), type of sewer overflow structure (e.g., manhole, combine 
sewer overflow outfall), discharge volumes untreated by the treatment works treating domestic sewage, types of 
human health and environmental impacts of the sewer overflow event, and whether the noncompliance was related 

to wet weather. As of December 21, 2020 all reports related to combined sewer overflows, sanitary sewer overflows, 
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or bypass events submitted in compliance with this section must be submitted electronically by the permittee to 
the Director or initial recipient, as defined in 40 CFR 127.2(b), in compliance with this section and 40 CFR part 
3 (including, in all cases, subpart D to part 3), § 122.22, and 40 CFR part 127. Part 127 is not intended to undo 
existing requirements for electronic reporting. Prior to this date, and independent of part 127, permittees may be 
required to electronically submit reports related to combined sewer overflows, sanitary sewer overflows, or bypass 
events under this section by a particular permit or if required to do so by state law. The Director may also require 
pennittees to electronically submit reports not related to combined sewer overflows, sanitary sewer overflows, or 
bypass events under this section. 

(ii) The following shall be included as information which must be reported within 24 hours under this paragraph. 

(A) Any unanticipated bypass which exceeds any effluent limitation in the permit. (See§ 122.4l(g). 

(B) Any upset which exceeds any effluent limitation in the permit. 

(C) Violation of a maximum daily discharge limitation for any of the pollutants listed by the Director in the 
permit to be reported within 24 hours. (See§ 122.44(g).) 

(iii) The Director may waive the written report on a case-by-case basis for reports under paragraph (l)(6)(ii) of this 
section if the oral report has been received within 24 hours. 

(7) Other noncompliance. The permittee shall report all instances of noncompliance not reported under paragraphs 
(1)( 4 ), ( 5), and ( 6) of this section, at the time monitoring reports are submitted. The reports shall contain the 
information listed in paragraph (1)(6). For noncompliance events related to combined sewer overflows, sanitary 
sewer overflows, or bypass events, these reports shall contain the info1mation described in paragraph (1)(6) and 
the applicable required data in appendix A to 40 CFR part 127. As of December 21, 2020 all reports related to 
combined sewer overflows, sanitary sewer overflows, or bypass events submitted in compliance with this section 
must be submitted electronically by the permittee to the Director or initial recipient, as defined in 40 CFR 127.2(b), 
in compliance with this section and 40 CFR part 3 (including, in all cases, subpart D to part 3), § 122.22, and 40 
CFR part 127. Part 127 is not intended to undo existing requirements for electronic reporting. Prior to this date, 
and independent of part 127, permittees may be required to electronically submit reports related to combined sewer 
overflows, sanitary sewer overflows, or bypass events under this section by a particular permit or if required to do 
so by state law. The Director may also require permittees to electronically submit reports not related to combined 
sewer overflows, sanitary sewer overflows, or bypass events under this section. 

(8) Other information. Where the pennittee becomes aware that it failed to submit any relevant facts in a pe1mit 
application, or submitted incorrect information in a permit application or in any report to the Director, it shall 
promptly submit such facts or information. 

(9) Identification of the initial recipient for NPDES electronic reporting data. The owner, operator, or the duly 
authorized representative of an NPDES-regulated entity is required to electronically submit the required NPDES 
information (as specified in appendix A to 40 CFR part 127) to the appropriate initial recipient, as determined by 
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EPA, and as defined in § 127.2(b) of this chapter. EPA will identify and publish the list of initial recipients on its 
Web site and in the Federal Register, by state and by NPDES data group [see§ 127.2(c) of this chapter]. EPA will 
update and maintain this listing. 

(m) Bypass 

( 1) Definitions. 

(i) Bypass means the intentional diversion of waste streams from any portion of a treatment facility. 

(ii) Severe property damage means substantial physical damage to property, damage to the treatment facilities which 
causes them to become inoperable, or substantial and permanent loss of natural resources which can reasonably 
be expected to occur in the absence of a bypass. Severe property damage does not mean economic loss caused by 
delays in production. 

(2) Bypass not exceeding limitations. The permittee may allow any bypass to occur which does not cause effluent 
limitations to be exceeded, but only if it also it for essential maintenance to assure efficient operation. These bypasses 
are not subject to the provisions of paragraphs (m)(3) and (m)(4) of this section. 

(3) Notice-

(i) Anticipated bypass. If the permittee knows in advance of the need for a bypass, it shall submit prior notice, if 
possible at least ten days before the date of the bypass. As of December 21, 2020 all notices submitted in compliance 
with this section must be submitted electronically by the permittee to the Director or initial recipient, as defined 
in 40 CFR 127.2(b), in compliance with this section and 40 CFR part 3 (including, in all cases, subpart D to part 
3), § 122.22, and 40 CFR part 127. Part 127 is not intended to undo existing requirements for electronic reporting. 
Prior to this date, and independent of part 127, permittees may be required to report electronically if specified by 
a particular permit or if required to do so by state law. 

(ii) Unanticipated bypass. The permittee shall submit notice of an unanticipated bypass as required in paragraph (I) 
(6) of this section (24hour notice). As of December 21, 2020 all notices submitted in compliance with this section 
must be submitted electronically by the pennittee to the Director or initial recipient, as defined in 40 CFR 127.2(b), 
in compliance with this section and 40 CFR part 3 (including, in all cases, subpart D to part 3), § 122.22, and 40 
CFR part 127. Part 127 is not intended to undo existing requirements for electronic reporting. Prior to this date, 
and independent of part 127, pe1mittees may be required to report electronically if specified by a particular permit 
or if required to do so by state law. 

( 4) Prohibition of bypass. 
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(i) Bypass is prohibited, and the Director may take enforcement action against a permittee for bypass, unless: 

(A) Bypass was unavoidable to prevent loss oflife, personal injury, or severe property damage; 

(B) There were no feasible alternatives to the bypass, such as the use of auxiliary treatment facilities, retention 
of untreated wastes, or maintenance during normal periods of equipment downtime. This condition is not 
satisfied if adequate back-up equipment should have been installed in the exercise of reasonable engineering 
judgment to prevent a bypass which occurred during normal periods of equipment downtime or preventive 
maintenance; and 

(C) The permittee submitted notices as required under paragraph (m)(3) of this section. 

(ii) The Director may approve an anticipated bypass, after considering its adverse effects, if the Director determines 
that it will meet the three conditions listed above in paragraph (m)( 4)(i) of this section. 

(n) Upset-

(1) Definition. Upset means an exceptional incident in which there is unintentional and temporary noncompliance 
with technology based permit effluent limitations because of factors beyond the reasonable control of the permittee. 
An upset does not include noncompliance to the extent caused by operational error, improperly designed treatment 
facilities, inadequate treatment facilities, lack of preventive maintenance, or careless or improper operation. 

(2) Effect of an upset. An upset constitutes an affirmative defense to an action brought for noncompliance with 
such technology based pennit effluent limitations if the requirements of paragraph (11)(3) of this section are met.No 
determination made during administrative review of claims that noncompliance was caused by upset, and before an 
action for noncompliance, is final administrative action subject to judicial review. 

(3) Conditions necessary for a demonstration of upset. A pennittee who wishes to establish the affirmative defense of 
upset shall demonstrate, through properly signed, contemporaneous operating logs, or other relevant evidence that: 

(i) An upset occurred and that the permittee can identify the cause(s) of the upset; 

(ii) The pern1itted facility was at the time being properly operated; and 

(iii) The permittee submitted notice of the upset as required in paragraph (l)( 6)(ii)(B) of this section (24 hour notice). 

(iv) The permittee complied with any remedial measures required under paragraph ( d) of this section. 
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(4) Burden of proof. In any enforcement proceeding the permittee seeking to establish the occurrence of an upset 

has the burden of proof. 

(Clean Water Act (33 U.S.C. 1251 et seq.), Safe Drinking Water Act (42 U.S.C. 300f et seq.), Clean Air Act (42 U.S.C. 

7401 et seq.), Resource Conservation and Recovery Act (42 U.S.C. 6901 et seq.)) 

Editorial Note: In paragraphs (j)(2), (4) and (1)(4)(ii), there are references to 40 CFR part 503. These references are to a 

proposed rule which was published at 54 FR 5746, Feb. 6, 1989. There is currently no part 503 in the Code of Federal 

Regulations. 

Credits 

[48 FR 39620, Sept. 1, 1983; 49 FR 38049, Sept. 26, 1984; 50 FR 4514, Jan. 31, 1985; 50 FR 6941, Feb. 19, 1985; 54 FR 

255, Jan. 4, 1989; 54 FR 18783, May 2, 1989; 58 FR 18016, April 7, 1993; 65 FR 30908, May 15, 2000; 72 FR 11211, 
March 12, 2007; 80 FR 64097, Oct. 22, 2015] 

SOURCE: 45 FR 33418, May 19, 1980, as amended at 48 FR 14153, Apr. 1, 1983, unless otherwise noted. 

AUTHORITY: The Clean Water Act, 33 U.S.C. 1251 et seq. 

Notes of Decisions (526) 

Current through November 24, 2016; 81 FR 85098. 
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Code of Federal Regulations 
Title 40. Protection of Environment 

Chapter I. Environmental Protection Agency (Refs & Annos) 
Subchapter D. Water Programs 

Part 122. EPA Administered Permit Programs: The National Pollutant Discharge Elimination System 
(Refs & Annos) 

Subpart C. Permit Conditions 

40 C.F.R. § 122-44 

§ 122-44 Establishing limitations, standards, and other permit 

conditions (applicable to State NPDES programs, see§ 123.25). 

Effective: December 21, 2015 

Currentness 

In addition to the conditions established under§ 122.43(a), each NPDES permit shall include conditions meeting the 
following requirements when applicable. 

(a)(l) Technology-based effluent limitations and standards based on: effluent limitations and standards promulgated 
under section 301 of the CW A, or new source performance standards promulgated under section 306 of CW A, on case
by-case effluent limitations determined under section 402(a)(1) of CWA, or a combination of the three, in accordance 
with§ 125.3 of this chapter. For new sources or new dischargers, these technology based limitations and standards are 
subject to the provisions of§ 122.29( d) (protection period). 

(2) Monitoring waivers for certain guideline-listed pollutants. 

(i) The Director may authorize a discharger subject to technology-based effluent limitations guidelines and standards 
in an NPDES pe1mit to forego sampling of a pollutant found at 40 CFR Subchapter N of this chapter if the 
discharger has demonstrated through sampling and other technical factors that the pollutant is not present in the 
discharge or is present only at background levels from intake water and without any increase in the pollutant due 
to activities of the discharger. 

(ii) This waiver is good only for the term of the permit and is not available during the term of the first permit issued 
to a discharger. 

(iii) Any request for this waiver must be submitted when applying for a reissued permit or modification of a reissued 
permit. The request must demonstrate through sampling or other technical information, including information 
generated during an earlier permit term that the pollutant is not present in the discharge or is present only at 
background levels from intake water and without any increase in the pollutant due to activities of the discharger. 

(iv) Any grant of the monitoring waiver must be included in the permit as an express permit condition and the 
reasons supporting the grant must be documented in the pe1mit's fact sheet or statement of basis. 
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(v) This provision does not supersede certification processes and requirements already established in existing effluent 
limitations guidelines and standards. 

(b)(l) Other effluent limitations and standards under sections 301, 302,303,307, 318, and 405 of CW A. If any applicable 

toxic effluent standard or prohibition (including any schedule of compliance specified in such effluent standard or 
prohibition) is promulgated under section 307(a) of CW A for a toxic pollutant and that standard or prohibition is 
more stringent than any limitation on the pollutant in the permit, the Director shall institute proceedings under these 

regulations to modify or revoke and reissue the pennit to conform to the toxic effluent standard or prohibition. See 
also§ 122.4l(a). 

(2) Standards for sewage sludge use or disposal under section 405( d) of the CW A unless those standards have been 
included in a permit issued under the appropriate provisions of subtitle C of the Solid Waste Disposal Act, Part C 

of Safe Drinking Water Act, the Marine Protection, Research, and Sanctuaries Act of 1972, or the Clean Air Act, 
or under State permit programs approved by the Administrator. When there are no applicable standards for sewage 
sludge use or disposal, the permit may include requirements developed on a case-by-case basis to protect public 

health and the environment from any adverse effects which may occur from toxic pollutants in sewage sludge. If 
any applicable standard for sewage sludge use or disposal is promulgated under section 405(d) of the CWA and 
that standard is more stringent than any limitation on the pollutant or practice in the permit, the Director may 
initiate proceedings under these regulations to modify or revoke and reissue the permit to conform to the standard 

for sewage sludge use or disposal. 

(3) Requirements applicable to cooling water intake structures under section 316(b) of the CWA, in accordance 
with part 125, subparts I, J, and N of this chapter. 

(c) Reopener clause: For any permit issued to a treatment works treating domestic sewage (including "sludge-only 
facilities"), the Director shall include a reopener clause to incorporate any applicable standard for sewage sludge use 
or disposal promulgated under section 405( d) of the CW A. The Director may promptly modify or revoke and reissue 
any pem1it containing the reopener clause required by this paragraph if the standard for sewage sludge use or disposal 

is more stringent than any requirements for sludge use or disposal in the permit, or controls a pollutant or practice not 
limited in the permit. 

(d) Water quality standards and State requirements: any requirements in addition to or more stringent than promulgated 

effluent limitations guidelines or standards under sections 301, 304, 306, 307, 318, and 405 of CW A necessary to: 

(1) Achieve water quality standards established under section 303 of the CWA, including State narrative criteria 
for water quality. 

(i) Limitations must control all pollutants or pollutant parameters (either conventional, nonconventional, or toxic 

pollutants) which the Director determines are or may be discharged at a level which will cause, have the reasonable 
potential to cause, or contribute to an excursion above any State water quality standard, including State narrative 
criteria for water quality. 
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(ii) When determining whether a discharge causes, has the reasonable potential to cause, or contributes to an 
in-stream excursion above a narrative or numeric criteria within a State water quality standard, the permitting 
authority shall use procedures which account for existing controls on point and nonpoint sources of pollution, the 
variability of the pollutant or pollutant parameter in the effluent, the sensitivity of the species to toxicity testing 
(when evaluating whole effluent toxicity), and where appropriate, the dilution of the efl1uent in the receiving water. 

(iii) When the permitting authority determines, using the procedures in paragraph (d)(l)(ii) of this section, that a 
discharge causes, has the reasonable potential to cause, or contributes to an in-stream excursion above the allowable 
ambient concentration of a State numeric criteria within a State water quality standard for an individual pollutant, 
the permit must contain effluent limits for that pollutant. 

(iv) When the permitting authority dete1mines, using the procedures in paragraph ( d)(l )(ii) of this section, that a 
discharge causes, has the reasonable potential to cause, or contributes to an in-stream excursion above the numeric 
criterion for whole effluent toxicity, the permit must contain effluent limits for whole effluent toxicity. 

(v) Except as provided in this subparagraph, when the permitting authority detem1ines, using the procedures 
in paragraph (d)(l)(ii) of this section, toxicity testing data, or other infonnation, that a discharge causes, has 
the reasonable potential to cause, or contributes to an in-stream excursion above a narrative criterion within an 
applicable State water quality standard, the pennit must contain effluent limits for whole effluent toxicity. Limits on 
whole effluent toxicity are not necessary where the pennitting authority demonstrates in the fact sheet or statement 
of basis of the NPDES permit, using the procedures in paragraph (d)(l)(ii) of this section, that chemical-specific 
limits for the effluent are sufficient to attain and maintain applicable numeric and narrative State water quality 
standards. 

(vi) Where a State has not established a water quality criterion for a specific chemical pollutant that is present in an 
effluent at a concentration that causes, has the reasonable potential to cause, or contributes to an excursion above a 
narrative criterion within an applicable State water quality standard, the permitting authority must establish effluent 
limits using one or more of the following options: 

(A) Establish effluent limits using a calculated numeric water quality criterion for the pollutant which the 
permitting authority demonstrates will attain and maintain applicable narrative water quality criteria and will 
fully protect the designated use. Such a criterion may be derived using a proposed State criterion, or an explicit 
State policy or regulation interpreting its narrative water quality criterion, supplemented with other relevant 
information which may include: EPA's Water Quality Standards Handbook, October 1983, risk assessment 
data, exposure data, info1mation about the pollutant from the Food and Drug Administration, and current 
EPA criteria documents; or 

(B) Establish effluent limits on a case-by-case basis, using EPA's water quality criteria, published under section 
304(a) of the CWA, supplemented where necessary by other relevant information; or 

(C) Establish effluent limitations on an indicator parameter for the pollutant of concern, provided: 

(1) The permit identifies which pollutants are intended to be controlled by the use of the effluent limitation; 
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(2) The fact sheet required by§ 124.56 sets forth the basis for the limit, including a finding that compliance 
with the effluent limit on the indicator parameter will result in controls on the pollutant of concern which 

are sufficient to attain and maintain applicable water quality standards; 

(3) The permit requires all effluent and ambient monitoring necessary to show that during the term of 
the permit the limit on the indicator parameter continues to attain and maintain applicable water quality 

standards; and 

( 4) The permit contains a re opener clause allowing the pennitting authority to modify or revoke and reissue 
the pe1mit if the limits on the indicator parameter no longer attain and maintain applicable water quality 
standards. 

(vii) When developing water quality-based effluent limits under this paragraph the permitting authority shall ensure 
that: 

(A) The level of water quality to be achieved by limits on point sources established under this paragraph is 
derived from, and complies with all applicable water quality standards; and 

(B) Effluent limits developed to protect a narrative water quality criterion, a numeric water quality criterion, 
or both, are consistent with the assumptions and requirements of any available wasteload allocation for the 
discharge prepared by the State and approved by EPA pursuant to 40 CFR 130.7. 

(2) Attain or maintain a specified water quality through water quality related effluent limits established under section 
302 ofCWA; 

(3) Conform to the conditions to a State certification under section 401 of the CW A that meets the requirements of 
§ 124.53 when EPA is the permitting authority. If a State certification is stayed by a court of competent jurisdiction 

or an appropriate State board or agency, EPA shall notify the State that the Agency will deem certification waived 
unless a finally effective State certification is received within sixty days from the date of the notice. If the State does 
not forward a finally effective certification within the sixty day period, EPA shall include conditions in the permit 

that may be necessary to meet EPA's obligation under section 30l(b)(l)(C) of the CWA; 

(4) Conform to applicable water quality requirements under section 401 (a)(2) of CWA when the discharge affects 
a State other than the certifying State; 

(5) Incorporate any more stringent limitations, treatment standards, or schedule of compliance requirements 

established under Federal or State law or regulations in accordance with section 30l(b )(1 )(C) of CW A; 

( 6) Ensure consistency with the requirements of a Water Quality Management plan approved by EPA under section 
208(b) of CW A; 
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(7) Incorporate section 403(c) criteria under part 125, subpart M, for ocean discharges; 

(8) Incorporate alternative effluent limitations or standards where warranted by "fundamentally different factors," 
under 40 CFR part 125, subpart D; 

(9) Incorporate any other appropriate requirements, conditions, or limitations (other than effluent limitations) into 
a new source permit to the extent allowed by the National Environmental Policy Act, 42 U.S.C 4321 et seq. and 
section 511 of the CWA, when EPA is the pe1mit issuing authority. (See§ 122.29(c)). 

(e) Technology-based controls for toxic pollutants. Limitations established under paragraphs (a), (b), or (d) of this 
section, to control pollutants meeting the criteria listed in paragraph ( e )(1) of this section. Limitations will be established 
in accordance with paragraph (e)(2) of this section. An explanation of the development of these limitations shall be 
included in the fact sheet under§ 124.56(b)(l)(i). 

(1) Limitations must control all toxic pollutants which the Director determines (based on inforniation reported in a 
permit application under§ 122.2l(g)(7) or in a notification under§ 122.42(a)(l) or on other information) are or may 
be discharged at a level greater than the level which can be achieved by the technology-based treatment requirements 
appropriate to the permittee under§ 125.3(c) of this chapter; or 

(2) The requirement that the limitations control the pollutants meeting the criteria of paragraph (e)(l) of this section 
will be satisfied by: 

(i) Limitations on those pollutants; or 

(ii) Limitations on other pollutants which, in the judgment of the Director, will provide treatment of the pollutants 
under paragraph (e)(l) of this section to the levels required by§ 125.3(c). 

(f) Notification level. A "notification level" which exceeds the notification level of§ 122.42(a)(l)(i), (ii) or (iii), upon a 
petition from the permittee or on the Director's initiative. This new notification level may not exceed the level which can 
be achieved by the technology-based treatment requirements appropriate to the permittee under§ 125.3(c). 

(g) Twenty-four hour reporting. Pollutants for which the pern1ittee must report violations of maximum daily discharge 
limitations under§ 122.4l(l)(6)(ii)(C) (24-hour reporting) shall be listed in the pern1it. This list shall include any toxic 
pollutant or hazardous substance, or any pollutant specifically identified as the method to control a toxic pollutant or 
hazardous substance. 

(h) Durations for permits, as set forth in§ 122.46. 

(i) Monitoring requirements. In addition to§ 122.48, the following monitoring requirements: 
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(1) To assure compliance with permit limitations, requirements to monitor: 

(i) The mass ( or other measurement specified in the permit) for each pollutant limited in the pem1it; 

(ii) The volume of effluent discharged from each outfall; 

(iii) Other measurements as appropriate including pollutants in internal waste streams under§ 122.45(i); pollutants 
in intake water for net limitations under§ 122.45(f); frequency, rate of discharge, etc., for noncontinuous discharges 
under§ 122.45( e ); pollutants subject to notification requirements under§ 122.42(a); and pollutants in sewage sludge 
or other monitoring as specified in 40 CFR part 503; or as detennined to be necessary on a case-by-case basis 
pursuant to section 405( d)( 4) of the CW A. 

(iv) According to sufficiently sensitive test procedures (i.e., methods) approved under 40 CFR part 136 for the 
analysis of pollutants or pollutant parameters or required under 40 CFR chapter I, subchapter Nor 0. 

(A) For the purposes of this paragraph, a method is "sufficiently sensitive" when: 

(1) The method minimum level (ML) is at or below the level of the effluent limit established in the permit 
for the measured pollutant or pollutant parameter; or 

(2) The method has the lowest ML of the analytical methods approved under 40 CFR part 136 or required 
under 40 CFR chapter I, subchapter N or O for the measured pollutant or pollutant parameter. 

Note to paragraph (i)(l)(iv)(A): Consistent with 40 CFR part 136, applicants or permittees have the option of providing 
matrix or sample specific minimum levels rather than the published levels. Further, where an applicant or permittee can 
demonstrate that, despite a good faith effort to use a method that would otherwise meet the definition of "sufficiently 
sensitive", the analytical results are not consistent with the QA/QC specifications for that method, then the Director 
may dete1mine that the method is not perfonning adequately and the Director should select a different method from the 
remaining EPA-approved methods that is sufficiently sensitive consistent with 40 CFR 122.44(i)(l)(iv)(A). Where no 
other EPA-approved methods exist, the Director should select a method consistent with 40 CFR 122.44(i)(l)(iv)(B). 

(B) In the case of pollutants or pollutant parameters for which there are no approved methods under 40 CFR 
part 136 or methods are not otherwise required under 40 CFR chapter I, subchapter Nor 0, monitoring shall 
be conducted according to a test procedure specified in the permit for such pollutants or pollutant parameters. 

(2) Except as provided in paragraphs (i)(4) and (5) of this section, requirements to report monitoring results shall be 
established on a case-by-case basis with a frequency dependent on the nature and effect of the discharge, but in no 
case less than once a year. For sewage sludge use or disposal practices, requirements to monitor and report results 
shall be established on a case-by-case basis with a frequency dependent on the nature and effect of the sewage sludge 
use or disposal practice; minimally this shall be as specified in 40 CFR part 503 (where applicable), but in no case 
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less than once a year. All results must be electronically reported in compliance with 40 CFR part 3 (including, in 
all cases, subpart D to part 3 ), § 122.22, and 40 CFR part 127. 

(3) Requirements to report monitoring results for storm water discharges associated with industrial activity which 
are subject to an effluent limitation guideline shall be established on a case-by-case basis with a frequency dependent 
on the nature and effect of the discharge, but in no case less than once a year. 

(4) Requirements to report monitoring results for storm water discharges associated with industrial activity (other 
than those addressed in paragraph (i)(3) of this section) shall be established on a case-by-case basis with a frequency 
dependent on the nature and effect of the discharge. At a minimum, a permit for such a discharge must require: 

(i) The discharger to conduct an annual inspection of the facility site to identify areas contributing to a storm water 
discharge associated with industrial activity and evaluate whether measures to reduce pollutant loadings identified 
in a stom1 water pollution prevention plan are adequate and properly implemented in accordance with the terms of 
the permit or whether additional control measures are needed; 

(ii) The discharger to maintain for a period of three years a record summarizing the results of the inspection and 
a certification that the facility is in compliance with the plan and the permit, and identifying any incidents of non
compliance; 

(iii) Such report and certification be signed in accordance with§ 122.22; and 

(iv) Permits for storm water discharges associated with industrial activity from inactive mining operations may, 
where annual inspections are impracticable, require certification once every three years by a Registered Professional 
Engineer that the facility is in compliance with the pennit, or alternative requirements. 

(5) Permits which do not require the submittal of monitoring result reports at least annually shall require that the 
permittee report all instances of noncompliance not reported under§ 122.41(1) (1 ), ( 4 ), (5), and (6) at least annually. 

(j) Pretreatment program for POTWs. Requirements for POTWs to: 

(l) Identify, in terms of character and volume of pollutants, any Significant Industrial Users discharging into the 
POTW subject to Pretreatment Standards under section 307(b) of CW A and 40 CFR part 403. 

(2)(i) Submit a local program when required by and in accordance with 40 CFR part 403 to assure compliance with 
pretreatment standards to the extent applicable under section 307(b ). The local program shall be incorporated into 
the permit as described in 40 CFR part 403. The program must require all indirect dischargers to the POTW to 
comply with the reporting requirements of 40 CFR part 403. 

(ii) Provide a written technical evaluation of the need to revise local limits under 40 CFR 403.5(c)(l), following 
pennit issuance or reissuance. 
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(3) For POTWs which are "sludge-only facilities," a requirement to develop a pretreatment program under 40 CFR 
part 403 when the Director determines that a pretreatment program is necessary to assure compliance with Section 
405(d) of the CW A. 

(k) Best management practices (BMPs) to control or abate the discharge of pollutants when: 

(1) Authorized under section 304(e) of the CW A for the control of toxic pollutants and hazardous substances from 
ancillary industrial activities; 

(2) Authorized under section 402(p) of the CW A for the control of storm water discharges; 

(3) Numeric effluent limitations are infeasible; or 

( 4) The practices are reasonably necessary to achieve effluent limitations and standards or to carry out the purposes 
and intent of the CW A. 

Note to paragraph (k)(4): Additional technical information on BMPs and the elements of BMPs is contained in the 
following documents: Guidance Manual for Developing Best Management Practices (BMPs), October 1993, EPA No. 
833/B93 004, NTIS No. PB 94178324, ERIC No. W498); Storm Water Management for Construction Activities: 
Developing Pollution Prevention Plans and Best Management Practices, September 1992, EPA No. 832/R92 005, NTIS 
No. PB 92235951, ERIC No. N482); Storm Water Management for Construction Activities, Developing Pollution 
Prevention Plans and Best Management Practices: Summary Guidance, EPA No. 833/R-92-001, NTIS No. PB 93-
223550; ERIC No. Wl39; Storm Water Management for Industrial Activities, Developing Pollution Prevention Plans 
and Best Management Practices, September 1992; EPA 832/R-92-006, NTIS No. PB 92-235969, ERIC No. N477; Storm 
Water Management for Industrial Activities, Developing Pollution Prevention Plans and Best Management Practices: 
Summary Guidance, EPA 833/R-92-002, NTIS No. PB 94-133782; ERIC No. W492. Copies of those documents 
(or directions on how to obtain them) can be obtained by contacting either the Office of Water Resource Center 
(using the EPA document number as a reference) at (202) 260-7786; or the Educational Resources Information Center 
(ERIC) (using the ERIC number as a reference) at (800) 2760462. Updates of these documents or additional BMP 
documents may also be available. A list of EPA BMP guidance documents is available on the OWM Home Page at 
http://www.epa.gov/owm. In addition, States may have BMP guidance documents. 

These EPA guidance documents are listed here only for infonnational purposes; they are not binding and EPA does not 
intend that these guidance documents have any mandatory, regulatory effect by virtue of their listing in this note. 

(l) Reissued permits. 

(l) Except as provided in paragraph (1)(2) of this section when a permit is renewed or reissued, interim effluent 
limitations, standards or conditions must be at least as stringent as the final effluent limitations, standards, or 
conditions in the previous permit (unless the circumstances on which the previous permit was based have materially 
and substantially changed since the time the permit was issued and would constitute cause for permit modification 
or revocation and reissuance under§ 122.62.) 

ADD112 

ED_ 002364A_ 0000135 7 -00203 



Case: 15-60821 Document: 00513785015 Page: 116 Date Filed: 12/05/2016 

§ 122.44 Establishing limitations, standards, and othN pmmiL, 40 C.F.Ft § 122-44 

(2) In the case of effluent limitations established on the basis of Section 402(a)(l )(B) of the CWA, a pem1it may not 
be renewed, reissued, or modified on the basis of effluent guidelines promulgated under section 304(b) subsequent 
to the original issuance of such pennit, to contain effluent limitations which are less stringent than the comparable 
effluent limitations in the previous pennit. 

(i) Exceptions A permit with respect to which paragraph (1)(2) of this section applies may be renewed, reissued, or 
modified to contain a less stringent effluent limitation applicable to a pollutant, if-

(A) Material and substantial alterations or additions to the permitted facility occurred after permit issuance 
which justify the application of a less stringent effluent limitation; 

(B)(l) lnfo1mation is available which was not available at the time of permit issuance (other than revised 
regulations, guidance, or test methods) and which would have justified the application of a less stringent effluent 
limitation at the time of permit issuance; or 

(2) The Administrator determines that technical mistakes or mistaken interpretations of law were made 
in issuing the permit under section 402(a)(l)(b); 

(C) A less stringent effluent limitation is necessary because of events over which the permittee has no control 
and for which there is no reasonably available remedy; 

(D) The permittee has received a permit modification under section 30l(c), 301 (g), 30l(h), 30l(i), 30l(k), 30l(n), 
or 316(a); or 

(E) The permittee has installed the treatment facilities required to meet the effluent limitations in the previous 
permit and has properly operated and maintained the facilities but has nevertheless been unable to achieve the 
previous effluent limitations, in which case the limitations in the reviewed, reissued, or modified pennit may 
reflect the level of pollutant control actually achieved (but shall not be less stringent than required by effluent 
guidelines in effect at the time of permit renewal, reissuance, or modification). 

(ii) Limitations. In no event may a permit with respect to which paragraph (1)(2) of this section applies be renewed, 
reissued, or modified to contain an effluent limitation which is less stringent than required by effluent guidelines 
in effect at the time the permit is renewed, reissued, or modified. In no event may such a permit to discharge into 
waters be renewed, issued, or modified to contain a less stringent effluent limitation if the implementation of such 
limitation would result in a violation of a water quality standard under section 303 applicable to such waters. 

(m) Privately owned treatment works. For a privately owned treatment works, any conditions expressly applicable to any 
user, as a limited copennittee, that may be necessary in the permit issued to the treatment works to ensure compliance 
with applicable requirements under this part. Alternatively, the Director may issue separate pe1mits to the treatment 
works and to its users, or may require a separate permit application from any user. The Director's decision to issue a 
permit with no conditions applicable to any user, to impose conditions on one or more users, to issue separate permits, 
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or to require separate applications, and the basis for that decision, shall be stated in the fact sheet for the draft permit 
for the treatment works. 

(n) Grants. Any conditions imposed in grants made by the Administrator to POTWs under sections 201 and 204 of CW A 
which are reasonably necessary for the achievement of effluent limitations under section 301 of CW A. 

(o) Sewage sludge. Requirements under section 405 of CWA governing the disposal of sewage sludge from publicly 
owned treatment works or any other treatment works treating domestic sewage for any use for which regulations have 
been established, in accordance with any applicable regulations. 

(p) Coast Guard. When a permit is issued to a facility that may operate at certain times as a means of transportation 
over water, a condition that the discharge shall comply with any applicable regulations promulgated by the Secretary 
of the department in which the Coast Guard is operating, that establish specifications for safe transportation, handling, 
carriage, and storage of pollutants. 

(q) Navigation. Any conditions that the Secretary of the Army considers necessary to ensure that navigation and 
anchorage will not be substantially impaired, in accordance with§ 124.59 of this chapter. 

(r) Great Lakes. When a permit is issued to a facility that discharges into the Great Lakes System (as defined in 40 CFR 
132.2), conditions promulgated by the State, Tribe, or EPA pursuant to 40 CFR part 132. 

(s) Qualifying State, Tribal, or local programs. 

(1) For storm water discharges associated with small construction activity identified in§ 122.26(b )(15 ), the Director 
may include permit conditions that incorporate qualifying State, Tribal, or local erosion and sediment control 
program requirements by reference. Where a qualifying State, Tribal, or local program does not include one or more 
of the elements in this paragraph (s)(l ), then the Director must include those elements as conditions in the permit. 
A qualifying State, Tribal, or local erosion and sediment control program is one that includes: 

(i) Requirements for construction site operators to implement appropriate erosion and sediment control best 
management practices; 

(ii) Requirements for construction site operators to control waste such as discarded building materials, concrete 
truck washout, chemicals, litter, and sanitary waste at the construction site that may cause adverse impacts to water 
quality; 

(iii) Requirements for construction site operators to develop and implement a storm water pollution prevention 
plan. (A stonn water pollution prevention plan includes site descriptions, descriptions of appropriate control 
measures, copies of approved State, Tribal or local requirements, maintenance procedures, inspection procedures, 
and identification of non-storm water discharges); and 
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(iv) Requirements to submit a site plan for review that incorporates consideration of potential water quality impacts. 

(2) For storm water discharges from construction activity identified in § 122.26(b)(l4)(x), the Director may 
include permit conditions that incorporate qualifying State, Tribal, or local erosion and sediment control program 
requirements by reference. A qualifying State, Tribal or local erosion and sediment control program is one that 
includes the elements listed in paragraph (s)(l) of this section and any additional requirements necessary to achieve 
the applicable technology-based standards of "best available technology" and ''best conventional technology" based 
on the best professional judgment of the pe1mit writer. 

Credits 
[49 FR 31842, Aug. 8, 1984; 49 FR 38049, Sept. 26, 1984; 50 FR 6940, Feb. 19, 1985; 50 FR 7912, Feb. 27, 1985; 54 
FR 256, Jan. 4, 1989; 54 FR 18783, May 2, 1989; 54 FR 23895, 23896, June 2, 1989; 57 FR 11413, April 2, 1992; 57 
FR 33049, July 24, 1992; 58 FR 18016, April 7, 1993; 60 FR 15386, March 23, 1995; 64 FR 42469, Aug. 4, 1999; 64 FR 
43426, Aug. 10, 1999; 64 FR 68847, Dec. 8, 1999; 65 FR 30908, May 15, 2000; 65 FR 43661, July 13, 2000; 66 FR 53048, 
Oct. 18, 2001; 66 FR 65337, Dec. 18, 2001; 68 FR 13608, March 19, 2003; 69 FR 41682, July 9, 2004; 70 FR 60191, Oct. 
14, 2005; 71 FR 35040, June 16, 2006; 72 FR 11212, March 12, 2007; 79 FR 49013, Aug. 19, 2014; 79 FR 56275, Sept. 
19, 2014; 80 FR 64098, Oct. 22, 2015] 

SOURCE: 45 FR 33418, May 19, 1980, as amended at 48 FR 14153, Apr. 1, 1983, unless otherwise noted. 

AUTHORITY: The Clean Water Act, 33 U.S.C. 1251 et seq. 

Notes of Decisions (156) 

Current through November 24, 2016; 81 FR 85098. 
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Code of Federal Regulations 
Title 40. Protection of Environment 

Chapter I. Environmental Protection Agency (Refs & Annos) 
Subchapter D. Water Programs 

Date Filed: 12/05/2016 

Part 122. EPA Administered Permit Programs: The National Pollutant Discharge Elimination System 
(Refs & Annos) 

Subpart D. Transfer, Modification, Revocation and Reissuance, and Termination of Permits 

40 C.F.R. § 122.62 

§ 122.62 Modification or revocation and reissuance of permits (applicable to State programs, see§ 123.25). 

Effective: December 22, 2008 

Currentness 

When the Director receives any information (for example, inspects the facility, receives information submitted by the 
permittee as required in the permit (see§ 122.41), receives a request for modification or revocation and reissuance 
under§ 124.5, or conducts a review of the pennit file) he or she may determine whether or not one or more of the 
causes listed in paragraphs (a) and (b) of this section for modification or revocation and reissuance or both exist. If 
cause exists, the Director may modify or revoke and reissue the permit accordingly, subject to the limitations of§ 
124.S(c), and may request an updated application if necessary. When a permit is modified, only the conditions subject to 
modification are reopened. If a pennit is revoked and reissued, the entire pennit is reopened and subject to revision and 
the permit is reissued for a new term. See§ 124.5(c)(2). If cause does not exist under this section or§ 122.63, the Director 
shall not modify or revoke and reissue the permit. If a permit modification satisfies the criteria in§ 122.63 for ''minor 
modifications" the permit may be modified without a draft permit or public review. Otherwise, a draft permit must be 
prepared and other procedures in part 124 ( or procedures of an approved State program) followed. 

(a) Causes for modification. The following are causes for modification but not revocation and reissuance of permits 
except when the permittee requests or agrees. 

(1) Alterations. There are material and substantial alterations or additions to the permitted facility or activity 
(including a change or changes in the permittee's sludge use or disposal practice) which occurred after permit issuance 
which justify the application of permit conditions that are different or absent in the existing permit. 

Note: Certain reconstruction activities may cause the new source provisions of§ 122.29 to be applicable. 

(2) Infomiation. The Director has received new information. Pem1its may be modified during their terms for this 
cause only if the information was not available at the time of permit issuance (other than revised regulations, 
guidance, or test methods) and would have justified the application of different permit conditions at the time of 
issuance. For NPDES general permits (§ 122.28) this cause includes any information indicating that cumulative 
effects on the environment are unacceptable. For new source or new discharger NPDES permits§§ 122.21, 122.29), 
this cause shall include any significant information derived from effluent testing required under§ 122.2l(k)(5)(vi) 
or§ 122.21 (h)( 4)(iii) after issuance of the permit. 
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(3) New regulations. The standards or regulations on which the pem1it was based have been changed by 
promulgation of amended standards or regulations or by judicial decision after the permit was issued. Permits may 
be modified during their terms for this cause only as follows: 

(i) For promulgation of amended standards or regulations, when: 

(A) The pennit condition requested to be modified was based on a promulgated effluent limitation guideline, 
EPA approved or promulgated water quality standards, or the Secondary Treatment Regulations under part 
133;and 

(B) EPA has revised, withdrawn, or modified that portion of the regulation or effluent limitation guideline on 
which the pe1mit condition was based, or has approved a State action with regard to a water quality standard 
on which the permit condition was based; and 

(C) A pem1ittee requests modification in accordance with§ 124.5 within ninety (90) days after Federal Register 
notice of the action on which the request is based. 

(ii) For judicial decisions, a court of competent jurisdiction has remanded and stayed EPA promulgated regulations 
or effluent limitation guidelines, if the remand and stay concern that portion of the regulations or guidelines on 
which the permit condition was based and a request is filed by the permittee in accordance with§ 124.5 within ninety 
(90) days of judicial remand. 

(iii) For changes based upon modified State certifications of NPDES permits, see§ 124.55(b ). 

(4) Compliance schedules. The Director dete1mines good cause exists for modification of a compliance schedule, 
such as an act of God, strike, flood, or materials shortage or other events over which the permittee has little 
or no control and for which there is no reasonably available remedy. However, in no case may an NPDES 
compliance schedule be modified to extend beyond an applicable CWA statutory deadline. See also§ 122.63(c) 
(minor modifications) and paragraph (a)(l4) of this section (NPDES innovative technology). 

(5) When the pem1ittee has filed a request for a variance under CWA section 30l(c), 30l(g), 30l(h), 30l(i), 30l(k), 
or 316(a) or for "fundamentally different factors" within the time specified in§§ 122.21 or 125.27(a). 

(6) 307(a) toxics. When required to incorporate an applicable 307(a) toxic effluent standard or prohibition (see§ 
122.44(b) ). 

(7) Reopener. When required by the "reopener" conditions in a permit, which are established in the permit under§ 
122.44(b) (for CWA toxic efl1uent limitations and Standards for sewage sludge use or disposal, see also§ 122.44(c)) 
or 40 CFR 403.18(e) (Pretreatment program). 

(8)(i) Net limits. Upon request of a permittee who qualifies for effluent limitations on a net basis under§ 122.45(g). 
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(ii) When a discharger is no longer eligible for net limitations, as provided in§ 122.45(g)(l)(ii). 

(9) Pretreatment. As necessary under 40 CFR 403.S(e) (compliance schedule for development of pretreatment 
program). 

(10) Failure to notify. Upon failure ofan approved State to notify, as required by section 402(b)(3), another State 
whose waters may be affected by a discharge from the approved State. 

(11) Non-limited pollutants. When the level of discharge of any pollutant which is not limited in the permit exceeds 
the level which can be achieved by the technology-based treatment requirements appropriate to the permittee under 
§ 125.3(c). 

(12) Notification levels. To establish a "notification level" as provided in§ 122.44([). 

(13) Compliance schedules. To modify a schedule of compliance to reflect the time lost during construction of an 
innovative or alternative facility, in the case of a POTW which has received a grant under section 202(a)(3) of 
CW A for 100% of the costs to modify or replace facilities constructed with a grant for innovative and alternative 
wastewater technology under section 202(a)(2). In no case shall the compliance schedule be modified to extend 
beyond an applicable CW A statutory deadline for compliance. 

(14) For a small MS4, to include an effluent limitation requiring implementation of a minimum control measure 
or measures as speci fled in § 122.34(b) when: 

(i) The permit does not include such measure(s) based upon the detennination that another entity was responsible 
for implementation of the requirement(s); and 

(ii) The other entity fails to implement measure(s) that satisfy the requirement(s). 

(15) To correct technical mistakes, such as errors in calculation, or mistaken interpretations of law made in 
detem1ining pem1it conditions. 

(16) When the discharger has installed the treatment technology considered by the permit writer in setting effluent 
limitations imposed under section 402(a)(l) of the CWA and has properly operated and maintained the facilities 
but nevertheless has been unable to achieve those effluent limitations. In this case, the limitations in the modified 
permit may reflect the level of pollutant control actually achieved (but shall not be less stringent than required by 
a subsequently promulgated effluent limitations guideline). 

( 17) Nutrient Management Plans. The incorporation of the terms of a CA FO's nutrient management plan into the 
tenns and conditions of a general permit when a CAFO obtains coverage under a general permit in accordance with 
§§ 122.23(h) and 122.28 is not a cause for modification pursuant to the requirements of this section. 
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(18) Land application plans. When required by a pem1it condition to incorporate a land application plan for 
beneficial reuse of sewage sludge, to revise an existing land application plan, or to add a land application plan. 

(b) Causes for modification or revocation and reissuance. The following are causes to modify or, alternatively, revoke 
and reissue a permit: 

(1) Cause exists for tennination under§ 122.64, and the Director determines that modification or revocation and 
reissuance is appropriate. 

(2) The Director has received notification (as required in the permit, see§ 122.41(1)(3) ) of a proposed transfer of 
the pe1mit. A permit also may be modified to reflect a transfer after the effective date of an automatic transfer(§ 
122.6l(b)) but will not be revoked and reissued after the effective date of the transfer except upon the request of 
the new permittee. 

Credits 
[48 FR 39620, Sept. 1, 1983; 49 FR 25981, June 25, 1984; 49 FR 37009, Sept. 20, 1984; 49 FR 38050, Sept. 26, 1984; 
50 FR 4514, Jan. 31, 1985; 51 FR 20431, June 4, 1986; 54 FR 256, 258, Jan. 4, 1989; 54 FR 18784, May 2, 1989; 60 
FR 33931, June 29, 1995; 64 FR 68847, Dec. 8, 1999; 65 FR 30909, May 15, 2000; 70 FR 60191, Oct. 14, 2005; 73 FR 
70485,Nov.20,2008] 

SOURCE: 45 FR 33418, May 19, 1980, as amended at 48 FR 14153, Apr. 1, 1983, unless otherwise noted. 

AUTHORITY: The Clean Water Act, 33 U.S.C. 1251 et seq. 

Notes of Decisions (85) 

Current through November 24, 2016; 81 FR 85098. 

ADD119 

ED_ 002364A_ 0000135 7 -0021 0 



Case: 15-60821 Document: 00513785015 Page: 123 Date Filed: 12/05/2016 

Code of Federal Regulations 
Title 40. Protection of Environment 

Chapter I. Environmental Protection Agency (Refs & Annos) 
Subchapter D. Water Programs 

Part 125. Criteria and Standards for the National Pollutant Discharge Elimination System (Refs & 
Annos) 

Subpart A. Criteria and Standards for Imposing Technology-Based Treatment Requirements Under 
Sections 301(b) and 402 of the Act 

40 C.F.R. § 125.3 

§ 125.3 Technology-based treatment requirements in permits. 

Currentness 

(a) General. Technology-based treatment requirements under section 30l(b) of the Act represent the minimum level of 
control that must be imposed in a pennit issued under section 402 of the Act. (See §§ 122.41. 122.42 and 122.44 for 
a discussion of additional or more stringent effluent limitations and conditions.) Permits shall contain the following 
technology-based treatment requirements in accordance with the following statutory deadlines; 

(1) For POTW's, effluent limitations based upon: 

(i) Secondary treatment-from date of pe1mit issuance; and 

(ii) The best practicable waste treatment technology-not later than July 1, 1983; and 

(2) For dischargers other than POTWs except as provided in§ 122.29(d), effluent limitations requiring: 

(i) The best practicable control technology currently available (BPT)-

(A) For effluent limitations promulgated under Section 304(b) after January 1, 1982 and requiring a level of 
control substantially greater or based on fundamentally different control technology than under permits for 
an industrial category issued before such date, compliance as expeditiously as practicable but in no case later 
than three years after the date such limitations are promulgated under section 304(b) and in no case later than 
March 31, 1989; 

(B) For effluent limitations established on a case-by-case basis based on Best Professional Judgment (BPJ) 
under Section 402(a)(l)(B) of the Act in a permit issued after February 4, 1987, compliance as expeditiously as 
practicable but in no case later than three years after the date such limitations are established and in no case 
later than March 31, 1989; 

(C) For all other BPT effluent limitations compliance is required from the date of permit issuance. 
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(ii) For conventional pollutants, the best conventional pollutant control technology (BCT)-

(A) For effluent limitations promulgated under section 304(b), as expeditiously as practicable but in no case 
later than three years after the date such limitations are promulgated under section 304(b ), and in no case later 
than March 31, 1989. 

(B) For effluent limitations established on a case-by-case (BPJ) basis under section 402(a)(1 )(B) of the Act in a 
permit issued after February 4, 1987, compliance as expeditiously as practicable but in no case later than three 
years after the date such limitations are established and in no case later than March 31, 1989; 

(iii) For all toxic pollutants referred to in Committee Print No. 95-30, House Committee on Public Works and 
Transportation, the best available technology economically achievable (BAT)-

(A) For effluent limitations established under section 304(b ), as expeditiously as practicable but in no case later 
than three years after the date such limitations are promulgated under section 304(b ), and in no case later than 
March 31, 1989. 

(B) For permits issued on a case-by-case (BPJ) basis under section 402(a)(l)(B) of the Act after February 4, 
1987 establishing BAT effluent limitations, compliance is required as expeditiously as practicable but in no 
case later than three years after the date such limitations are promulgated under section 304(b), and in no case 
later than March 31, 1989. 

(iv) For all toxic pollutants other than those listed in Committee Print No. 95-30, effluent limitations based on 
BAT-

(A) For effluent limitations promulgated under section 304(b) compliance is required as expeditiously as 
practicable, but in no case later than three years after the date such limitations are promulgated under section 
304(b) and in no case later than March 31, 1989. 

(B) For permits issued on a case-by-case (BPJ) basis under section 402(a)(l)(B) of the Act after February 4, 
1987 establishing BAT effluent limitations, compliance is required as expeditiously as practicable but in no case 
later than 3 years after the date such limitations are established and in no case later than March 31, 1989. 

(v) For all pollutants which are neither toxic nor conventional pollutants, effluent limitations based on BAT 

(A) For efl1uent limitations promulgated under section 304(b), compliance is required as expeditiously as 
practicable but in no case later than 3 years after the date such limitations are established and in no case later 
than March 31, 1989. 
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(B) For permits issued on a case-by-case (BPJ) basis under Section 402(a)(l)(B) of the Act after February 4, 
1987 establishing BAT effluent limitations compliance is required as expeditiously as practicable but in no case 
later than three years after the date such limitations are established and in no case later than March 31, 1989. 

(b) Statutory variances and extensions. 

(1) The following variances from technology-based treatment requirements are authorized by the Act and may be 
applied for under§ 122.21; 

(i) For POTW's, a section 30l(h) marine discharge variance from secondary treatment (subpart G); 

(ii) For dischargers other than POTW's; 

(A) A section 30l(c) economic variance from BAT (subpart E); 

(B) A section 30l(g) water quality related variance from BAT (subpart F); and 

(C) A section 316(a) thermal variance from BPT, BCT and BAT (subpart H). 

(2) The following extensions of deadlines for compliance with technology-based treatment requirements are 
authorized by the Act and may be applied for under§ 124.53: 

(i) For POTW's a section 30l(i) extension of the secondary treatment deadline (subpart J); 

(ii) For dischargers other than POTW's: 

(A) A section 30l(i) extension of the BPT deadline (subpart J); and 

(B) A section 30l(k) extension of the BAT deadline (subpart C). 

(c) Methods of imposing technology-based treatment requirements m permits. Technology-based treatment 
requirements may be imposed through one of the following three methods: 

( 1) Application of EPA-promulgated effluent limitations developed under section 304 of the Act to dischargers by 
category or subcategory. These effluent limitations are not applicable to the extent that they have been remanded or 
withdrawn. However, in the case of a court remand, dete1minations underlying effluent limitations shall be binding 
in pem1it issuance proceedings where those determinations are not required to be reexamined by a court remanding 
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the regulations. In addition, dischargers may seek fundamentally different factors variances from these effluent 
limitations under§ 122.21 and subpart D of this part. 

(2) On a case-by-case basis under section 402(a)(l) of the Act, to the extent that EPA-promulgated effluent 
limitations are inapplicable. The permit writer shall apply the appropriate factors listed in § 125.3(d) and shall 
consider: 

(i) The appropriate technology for the category or class of point sources of which the applicant is a member, based 
upon all available information; and 

(ii) Any unique factors relating to the applicant. 

[Comment: These factors must be considered in all cases, regardless of whether the permit is being issued by EPA 
or an approved State.] 

(3) Through a combination of the methods in paragraphs (d)(l) and (2) of this section. Where promulgated effluent 
limitations guidelines only apply to certain aspects of the discharger's operation, or to certain pollutants, other 
aspects or activities are subject to regulation on a case-by-case basis in order to carry out the provisions of the Act. 

(4) Limitations developed under paragraph (d)(2) of this section may be expressed, where appropriate, in tenns of 
toxicity (e.g., "the LCso for fat head minnow of the effluent from outfall 001 shall be greater than 25%"). Provided, 

That is shown that the limits reflect the appropriate requirements (for example, technology-based or water-quality
based standards) of the Act. 

(d) In setting case-by-case limitations pursuant to§ 125.3(c), the permit writer must consider the following factors: 

(1) For BPT requirements: 

(i) The total cost of application of technology in relation to the effluent reduction benefits to be achieved from such 
application; 

(ii) The age of equipment and facilities involved; 

(iii) The process employed; 

(iv) The engineering aspects of the application of various types of control techniques; 

(v) Process changes; and 

(vi) Non-water quality environmental impact (including energy requirements). 

ADD123 

ED_002364A_00001357-00214 



Case: 15-60821 Document: 00513785015 Page: 127 Date Filed: 12/05/2016 

(2) For BCT requirements: 

(i) The reasonableness of the relationship between the costs of attaining a reduction in effluent and the effluent 
reduction benefits derived; 

(ii) The comparison of the cost and level of reduction of such pollutants from the discharge from publicly owned 
treatment works to the cost and level of reduction of such pollutants from a class or category of industrial sources; 

(iii) The age of equipment and facilities involved; 

(iv) The process employed; 

(v) The engineering aspects of the application of various types of control techniques; 

(vi) Process changes; and 

(vii) Non-water quality environmental impact (including energy requirements). 

(3) For BAT requirements: 

(i) The age of equipment and facilities involved; 

(ii) The process employed; 

(iii) The engineering aspects of the application of various types of control techniques; 

(iv) Process changes; 

(v) The cost of achieving such effluent reduction; and 

(vi) Non-water quality environmental impact (including energy requirements). 

(e) Technology-based treatment requirements are applied prior to or at the point of discharge. 
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(f) Technology-based treatment requirements cannot be satisfied through the use of "non-treatment" techniques such 
as flow augmentation and in-stream mechanical aerators. However, these techniques may be considered as a method of 
achieving water quality standards on a case-by-case basis when: 

(1) The technology-based treatment requirements applicable to the discharge are not sufficient to achieve the 
standards; 

(2) The discharger agrees to waive any opportunity to request a variance under section 301 (c), (g) or (h) of the 
Act; and 

(3) The discharger demonstrates that such a technique is the preferred environmental and economic method to 
achieve the standards after consideration of alternatives such as advanced waste treatment, recycle and reuse, land 
disposal, changes in operating methods, and other available methods. 

(g) Technology-based effluent limitations shall be established under this subpart for solids, sludges, filter backwash, and 
other pollutants removed in the course of treatment or control ofwastewaters in the same manner as for other pollutants. 

(h)( l) The Director may set a permit limit for a conventional pollutant at a level more stringent than the best conventional 
pollution control technology (BCT), or a limit for a nonconventional pollutant which shall not be subject to modification 
under section 301 (c) or (g) of the Act where: 

(i) Effluent limitations guidelines specify the pollutant as an indicator for a toxic pollutant, or 

(ii)(A) The limitation reflects BAT-level control of discharges of one or more toxic pollutants which are present in 
the waste stream, and a specific BAT limitation upon the toxic pollutant(s) is not feasible for economic or technical 
reasons; 

(B) The permit identifies which toxic pollutants are intended to be controlled by use of the limitation; and 

(C) The fact sheet required by§ 124.56 sets forth the basis for the limitation, including a finding that compliance 
with the limitation will result in BAT-level control of the toxic pollutant discharges identified in paragraph (h) 
( l )(ii)(B) of this section, and a finding that it would be economically or technically infeasible to directly limit 
the toxic pollutant(s). 

(2) The Director may set a pern1it limit for a conventional pollutant at a level more stringent than BCT when: 

(i) Effluent limitations guidelines specify the pollutant as an indicator for a hazardous substance, or 

(ii)(A) The limitation reflects BAT-level control of discharges (or an appropriate level determined under section 
30l(c) or (g) of the Act) of one or more hazardous substance(s) which are present in the waste stream, and a specific 
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BAT (or other appropriate) limitation upon the hazardous substance(s) is not feasible for economic or technical 
reasons; 

(B) The permit identifies which hazardous substances are intended to be controlled by use of the limitation; and 

(C) The fact sheet required by§ 124.56 sets forth the basis for the limitation, including a finding that compliance 
with the limitations will result in BAT-level (or other appropriate level) control of the hazardous substances 
discharges identified in paragraph (h)(2)(ii)(B) of this section, and a finding that it would be economically or 
technically infeasible to directly limit the hazardous substance(s). 

(iii) Hazardous substances which are also toxic pollutants are subject to paragraph (h)(l) of this section. 

(3) The Director may not set a more stringent limit under the preceding paragraphs if the method of treatment 
required to comply with the limit differs from that which would be required if the toxic pollutant(s) or hazardous 
substance(s) controlled by the limit were limited directly. 

(4) Toxic pollutants identified under paragraph (h)(l) of this section remain subject to the requirements of§ 122.42(a) 
(1) (notification of increased discharges of toxic pollutants above levels reported in the application fom1). 

(Clean Water Act, Safe Drinking Water Act, Clean Air Act, Resource Conservation and Recovery Act: 42 U.S.C. 6905, 
6912,6925,6927,6974) 

Credits 
[44 FR 32948, June 7, 1979, as amended at 45 FR 33512, May 19, 1980; 48 FR 14293, Apr. 1, 1983; 49 FR 38052, Sept. 
26, 1984; 50 FR 6941, Feb. 19, 1985; 54 FR 257, Jan. 4, 1989] 

SOURCE: 44 FR 32948, June 7, 1979; 65 FR 30913, May 15, 2000, unless otherwise noted. 

AUTHORITY: The Clean Water Act, 33 U.S.C. 1251 et seq., unless otherwise noted. 

Notes of Decisions ( 11 7) 

Current through November 24, 2016; 81 FR 85098. 
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Code of Federal Regulations 
Title 40. Protection of Environment 

Chapter I. Environmental Protection Agency (Refs & Annos) 
Subchapter I. Solid Wastes 

Page: 130 Date Filed: 12/05/2016 

Part 257. Criteria for Classification of Solid Waste Disposal Facilities and Practices (Refs & Annos) 
Subpart D. Standards for the Disposal of Coal Combustion Residuals in Landfills and Surface 
Impoundments (Refs & Annos) 

Closure and Post-Closure Care 

40 C.F.R. § 257.101 

§ 257.101 Closure or retrofit of CCR units. 

Effective: October 19, 2015 

Currentness 

(a) The owner or operator of an existing unlined CCR surface impoundment, as determined under§ 257.7l(a), is subject 
to the requirements of paragraph (a)(l) of this section. 

(1) Except as provided by paragraph (a)(3) of this section, if at any time after October 19, 2015 an owner or operator 
of an existing unlined CCR surface impoundment determines in any sampling event that the concentrations of 
one or more constituents listed in appendix IV to this part are detected at statistically significant levels above the 
groundwater protection standard established under§ 257.95(h) for such CCR unit, within six months of making 
such determination, the owner or operator of the existing unlined CCR surface impoundment must cease placing 
CCR and non-CCR wastestreams into such CCR surface impoundment and either retrofit or close the CCR unit 
in accordance with the requirements of§ 257.102. 

(2) An owner or operator of an existing unlined CCR surface impoundment that closes in accordance with paragraph 
(a)(l) of this section must include a statement in the notification required under§ 257.102(g) or (k)(5) that the CCR 
surface impoundment is closing or retrofitting under the requirements of paragraph (a)(l) of this section. 

(3) The timeframe specified in paragraph (a)(l) of this section does not apply if the owner or operator complies with 
the alternative closure procedures specified in§ 257.103. 

(4) At any time after the initiation of closure under paragraph (a)(l) of this section, the owner or operator may cease 
closure activities and initiate a retrofit of the CCR unit in accordance with the requirements of§ 257.102(k). 

(b) The owner or operator of an existing CCR surface impoundment is subject to the requirements of paragraph (b) 
(1) of this section. 

(l) Except as provided by paragraph (b)(4) of this section, within six months of determining that an existing 
CCR surface impoundment has not demonstrated compliance with any location standard specified in§§ 257.60(a), 
257.6l(a), 257.62(a), 257.63(a), and 257.64(a), the owner or operator of the CCR surface impoundment must cease 
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placing CCR and non-CCR wastestreams into such CCR unit and close the CCR unit in accordance with the 
requirements of§ 257.102. 

(2) Within six months of either failing to complete the initial or any subsequent periodic safety factor assessment 
required by§ 257.73(e) by the deadlines specified in§ 257.73(f)(l) through (3) or failing to document that the 
calculated factors of safety for the existing CCR surface impoundment achieve the minimum safety factors specified 
in§ 257.73(e)(l)(i) through (iv), the owner or operator of the CCR surface impoundment must cease placing CCR 
and non-CCR wastestreams into such CCR unit and close the CCR unit in accordance with the requirements of 
§ 257.102. 

(3) An owner or operator of an existing CCR surface impoundment that closes in accordance with paragraphs (b )( 1) 
or (2) of this section must include a statement in the notification required under§ 257.102(g) that the CCR surface 
impoundment is closing under the requirements of paragraphs (b )(1) or (2) of this section. 

( 4) The time frame specified in paragraph (b )( l) of this section does not apply if the owner or operator complies with 
the alternative closure procedures specified in§ 257.103. 

(c) The owner or operator of a new CCR surface impoundment is subject to the requirements of paragraph (c)(l) of 
this section. 

(1) Within six months of either failing to complete the initial or any subsequent periodic safety factor assessment 
required by§ 257.74(e) by the deadlines specified in§ 257.74(f)(l) through (3) or failing to document that the 
calculated factors of safety for the new CCR surface impoundment achieve the minimum safety factors specified 
in§ 257.74(e)(l)(i) through (v), the owner or operator of the CCR surface impoundment must cease placing CCR 
and non-CCR wastestreams into such CCR unit and close the CCR unit in accordance with the requirements of 
§ 257.102. 

(2) An owner or operator of an new CCR surface impoundment that closes in accordance with paragraph (c) 
(1) of this section must include a statement in the notification required under§ 257.102(g) that the CCR surface 
impoundment is closing under the requirements of paragraph ( c )( 1) of this section. 

(d) The owner or operator of an existing CCR landfill is subject to the requirements of paragraph ( d)(l) of this section. 

(1) Except as provided by paragraph ( d)(3) of this section, within six months of determining that an existing CCR 
landfill has not demonstrated compliance with the location restriction for unstable areas specified in§ 257.64(a), the 
owner or operator of the CCR unit must cease placing CCR and non-CCR waste streams into such CCR landfill 
and close the CCR unit in accordance with the requirements of§ 257.102. 

(2) An owner or operator of an existing CCR landfill that closes in accordance with paragraph ( d )( 1) of this section 
must include a statement in the notification required under§ 257.102(g) that the CCR landfill is closing under the 
requirements of paragraph ( d)(l) of this section. 
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(3) The time frame specified in paragraph ( d)(l) of this section does not apply if the owner or operator complies with 
the alternative closure procedures specified in§ 257.103. 

SOURCE: 44 FR 53460, Sept. 13, 1979; 56 FR 51016, Oct. 9, 1991; 61 FR 34269, July 1, 1996; 66 FR 53542, Oct. 23, 
2001; 68 FR 36495, June 18, 2003; 80 FR 21468, April 17, 2015; 80 FR 37989, July 2, 2015, unless otherwise noted. 

AUTHORITY: 42 U.S.C. 6907(a)(3), 6912(a)(1), 6944(a), and 6949a(c); 33 U.S.C. 1345(d) and (e). 

Current through November 24, 2016; 81 FR 85098. 
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Code of Federal Regulations 
Title 40. Protection of Environment 

Chapter I. Environmental Protection Agency (Refs & Annos) 
Subchapter I. Solid Wastes 

Part 257. Criteria for Classification of Solid Waste Disposal Facilities and Practices (Refs & Annos) 
Subpart D. Standards for the Disposal of Coal Combustion Residuals in Landfills and Surface 
Impoundments (Refs & Annos) 

Closure and Post-Closure Care 

40 C.F.R. § 257.102 

§ 257.102 Criteria for conducting the closure or retrofit of CCR units. 

Effective: October 4, 2016 

Currentness 

(a) Closure of a CCR landfill, CCR surface impoundment, or any lateral expansion of a CCR unit must be 
completed either by leaving the CCR in place and installing a final cover system or through removal of the CCR and 
decontamination of the CCR unit, as described in paragraphs (b) through (j) of this section. Retrofit of a CCR surface 

impoundment must be completed in accordance with the requirements in paragraph (k) of this section. 

(b) Written closure plan-

( 1) Content of the plan. The owner or operator of a CCR unit must prepare a written closure plan that describes 
the steps necessary to close the CCR unit at any point during the active life of the CCR unit consistent with 

recognized and generally accepted good engineering practices. The written closure plan must include, at a minimum, 
the information specified in paragraphs (b )(l )(i) through (vi) of this section. 

(i) A narrative description of how the CCR unit will be closed in accordance with this section. 

(ii) If closure of the CCR unit will be accomplished through removal of CCR from the CCR unit, a description of the 

procedures to remove the CCR and decontaminate the CCR unit in accordance with paragraph (c) of this section. 

(iii) If closure of the CCR unit will be accomplished by leaving CCR in place, a description of the final cover system, 
designed in accordance with paragraph (d) of this section, and the methods and procedures to be used to install the 

final cover. The closure plan must also discuss how the final cover system will achieve the performance standards 
specified in paragraph ( d) of this section. 

(iv) An estimate of the maximum inventory of CCR ever on-site over the active life of the CCR unit. 

(v) An estimate of the largest area of the CCR unit ever requiring a final cover as required by paragraph (d) of this 

section at any time during the CCR unit's active life. 
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(vi) A schedule for completing all activities necessary to satisfy the closure criteria in this section, including an 
estimate of the year in which all closure activities for the CCR unit will be completed. The schedule should 
provide sufficient information to describe the sequential steps that will be taken to close the CCR unit, including 
identification of major milestones such as coordinating with and obtaining necessary approvals and permits from 
other agencies, the dewatering and stabilization phases of CCR surface impoundment closure, or installation of 
the final cover system, and the estimated timeframes to complete each step or phase of CCR unit closure. When 
preparing the written closure plan, if the owner or operator of a CCR unit estimates that the time required to 
complete closure will exceed the timeframes specified in paragraph (f)(l) of this section, the written closure plan 
must include the site-specific information, factors and considerations that would support any time extension sought 
under paragraph (f)(2) of this section. 

(2) Timeframes for preparing the initial written closure plan-

(i) Existing CCR landfills and existing CCR surface impoundments. No later than October 17, 2016, the owner or 
operator of the CCR unit must prepare an initial written closure plan consistent with the requirements specified in 
paragraph (b )( 1) of this section. 

(ii) New CCR landfills and new CCR surface impoundments, and any lateral expansion of a CCR unit. No later 
than the date of the initial receipt of CCR in the CCR unit, the owner or operator must prepare an initial written 
closure plan consistent with the requirements specified in paragraph (b )(1) of this section. 

(iii) The owner or operator has completed the written closure plan when the plan, including the certification required 
by paragraph (b)(4) of this section, has been placed in the facility's operating record as required by§ 257.105(i)(4). 

(3) Amendment of a written closure plan. 

(i) The owner or operator may amend the initial or any subsequent written closure plan developed pursuant to 
paragraph (b )( l) of this section at any time. 

(ii) The owner or operator must amend the written closure plan whenever: 

(A) There is a change in the operation of the CCR unit that would substantially affect the written closure plan 
in effect; or 

(B) Before or after closure activities have commenced, unanticipated events necessitate a revision of the written 
closure plan. 

(iii) The owner or operator must amend the closure plan at least 60 days prior to a planned change in the operation 
of the facility or CCR unit, or no later than 60 days after an unanticipated event requires the need to revise an 
existing written closure plan. If a written closure plan is revised after closure activities have commenced for a CCR 
unit, the owner or operator must amend the current closure plan no later than 30 days following the triggering event. 
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(4) The owner or operator of the CCR unit must obtain a written certification from a qualified professional engineer 
that the initial and any amendment of the written closure plan meets the requirements of this section. 

(c) Closure by removal of CCR. An owner or operator may elect to close a CCR unit by removing and decontaminating 
all areas affected by releases from the CCR unit. CCR removal and decontamination of the CCR unit are complete when 
constituent concentrations throughout the CCR unit and any areas affected by releases from the CCR unit have been 

removed and groundwater monitoring concentrations do not exceed the groundwater protection standard established 
pursuant to§ 257.95(h) for constituents listed in appendix IV to this part. 

(d) Closure performance standard when leaving CCR in place-

( 1) The owner or operator of a CCR unit must ensure that, at a minimum, the CCR unit is closed in a manner 

that will: 

(i) Control, minimize or eliminate, to the maximum extent feasible, post-closure infiltration ofliquids into the waste 
and releases of CCR, leachate, or contaminated run-off to the ground or surface waters or to the atmosphere; 

(ii) Preclude the probability of future impoundment of water, sediment, or slurry; 

(iii) Include measures that provide for major slope stability to prevent the sloughing or movement of the final cover 
system during the closure and post-closure care period; 

(iv) Minimize the need for further maintenance of the CCR unit; and 

(v) Be completed in the shortest amount of time consistent with recognized and generally accepted good engineering 

practices. 

(2) Drainage and stabilization of CCR surface impoundments. The owner or operator of a CCR surface 
impoundment or any lateral expansion of a CCR surface impoundment must meet the requirements of paragraphs 

(d)(2)(i) and (ii) of this section prior to installing the final cover system required under paragraph (d)(3) of this 
section. 

(i) Free liquids must be eliminated by removing liquid wastes or solidifying the remaining wastes and waste residues. 

(ii) Remaining wastes must be stabilized sufficient to support the final cover system. 

(3) Final cover system. If a CCR unit is closed by leaving CCR in place, the owner or operator must install a final 
cover system that is designed to minimize infiltration and erosion, and at a minimum, meets the requirements of 
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paragraph ( d)(3)(i) of this section, or the requirements of the alternative final cover system specified in paragraph 
( d)(3)(ii) of this section. 

(i) The final cover system must be designed and constructed to meet the criteria in paragraphs (d)(3)(i)(A) through 
(D) of this section. The design of the final cover system must be included in the written closure plan required by 
paragraph (b) of this section. 

(A) The permeability of the final cover system must be less than or equal to the permeability of any bottom 

liner system or natural subsoils present, or a permeability no greater than 1 x 10 5 cm/sec, whichever is less. 

(B) The infiltration ofliquids through the closed CCR unit must be minimized by the use ofan infiltration layer 
that contains a minimum of 18 inches of earthen material. 

(C) The erosion of the final cover system must be minimized by the use of an erosion layer that contains a 
minimum of six inches of earthen material that is capable of sustaining native plant growth. 

(D) The disruption of the integrity of the final cover system must be minimized through a design that 
accommodates settling and subsidence. 

(ii) The owner or operator may select an alternative final cover system design, provided the alternative final cover 
system is designed and constructed to meet the criteria in paragraphs (f)(3)(ii)(A) through (D) of this section. The 
design of the final cover system must be included in the written closure plan required by paragraph (b) of this section. 

(A) The design of the final cover system must include an infiltration layer that achieves an equivalent reduction 
in infiltration as the infiltration layer specified in paragraphs (d)(3)(i)(A) and (B) of this section. 

(B) The design of the final cover system must include an erosion layer that provides equivalent protection from 
wind or water erosion as the erosion layer specified in paragraph (d)(3)(i)(C) of this section. 

(C) The disruption of the integrity of the final cover system must be minimized through a design that 
accommodates settling and subsidence. 

(iii) The owner or operator of the CCR unit must obtain a written certification from a qualified professional engineer 
that the design of the final cover system meets the requirements of this section. 

( e) Initiation of closure activities. Except as provided for in paragraph ( e )( 4) of this section and § 257 .103, the owner or 
operator of a CCR unit must commence closure of the CCR unit no later than the applicable timeframes specified in 
either paragraph (e)(l) or (2) of this section. 
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(1) The owner or operator must commence closure of the CCR unit no later than 30 days after the date on which 
the CCR unit either: 

(i) Receives the known final receipt of waste, either CCR or any non-CCR waste stream; or 

(ii) Removes the known final volume of CCR from the CCR unit for the purpose of beneficial use of CCR. 

(2)(i) Except as provided by paragraph (e)(2)(ii) of this section, the owner or operator must commence closure of a 
CCR unit that has not received CCR or any non CCR waste stream or is no longer removing CCR for the purpose 
of beneficial use within two years of the last receipt of waste or within two years of the last removal of CCR material 
for the purpose of beneficial use. 

(ii) Notwithstanding paragraph (e)(2)(i) of this section, the owner or operator of the CCR unit may secure 
an additional two years to initiate closure of the idle unit provided the owner or operator provides written 
documentation that the CCR unit will continue to accept wastes or will start removing CCR for the purpose of 
beneficial use. The documentation must be supported by, at a minimum, the information specified in paragraphs 
(e)(2)(ii)(A) and (B) of this section. The owner or operator may obtain two-year extensions provided the owner 
or operator continues to be able to demonstrate that there is reasonable likelihood that the CCR unit will accept 
wastes in the foreseeable future or will remove CCR from the unit for the purpose of beneficial use. The owner 
or operator must place each completed demonstration, if more than one time extension is sought, in the facility's 
operating record as required by§ 257.105(i)(5) prior to the end of any two-year period. 

(A) Infonnation documenting that the CCR unit has remaining storage or disposal capacity or that the CCR 
unit can have CCR removed for the purpose of beneficial use; and 

(B) Information demonstrating that that there is a reasonable likelihood that the CCR unit will resume receiving 
CCR or non-CCR waste streams in the foreseeable future or that CCR can be removed for the purpose of 
beneficial use. The narrative must include a best estimate as to when the CCR unit will resume receiving CCR 
or non-CCR waste streams. The situations listed in paragraphs (e)(2)(ii)(B)(l) through (4) of this section are 
examples of situations that would support a determination that the CCR unit will resume receiving CCR or 
non CCR waste streams in the foreseeable future. 

(1) Normal plant operations include periods during which the CCR unit does not receive CCR or non 
CCR waste streams, such as the alternating use of two or more CCR units whereby at any point in time 
one CCR unit is receiving CCR while CCR is being removed from a second CCR unit after its dewatering. 

(2) The CCR unit is dedicated to a coal-fired boiler unit that is temporarily idled (e.g., CCR is not being 
generated) and there is a reasonable likelihood that the coal-fired boiler will resume operations in the 
future. 
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(3) The CCR unit is dedicated to an operating coal-fired boiler (i.e., CCR is being generated); however, 
no CCR are being placed in the CCR unit because the CCR are being entirely diverted to beneficial uses, 
but there is a reasonable likelihood that the CCR unit will again be used in the foreseeable future. 

(4) The CCR unit currently receives only non CCR waste streams and those non CCR waste streams are 
not generated for an extended period of time, but there is a reasonable likelihood that the CCR unit will 
again receive non CCR waste streams in the future. 

(iii) In order to obtain additional time extension(s) to initiate closure of a CCR unit beyond the two years provided 
by paragraph (e)(2)(i) of this section, the owner or operator of the CCR unit must include with the demonstration 
required by paragraph (e)(2)(ii) of this section the following statement signed by the owner or operator or an 
authorized representative: 

I certify under penalty of law that I have personally examined and am familiar with the information submitted in 
this demonstration and all attached documents, and that, based on my inquiry of those individuals immediately 
responsible for obtaining the information, I believe that the submitted information is true, accurate, and complete. 
I am aware that there are significant penalties for submitting false information, including the possibility of fine and 
imprisonment. 

(3) For purposes ofthis subpart, closure of the CCR unit has commenced if the owner or operator has ceased placing 
waste and completes any of the following actions or activities: 

(i) Taken any steps necessary to implement the written closure plan required by paragraph (b) of this section; 

(ii) Submitted a completed application for any required state or agency pennit or permit modification; or 

(iii) Taken any steps necessary to comply with any state or other agency standards that are a prerequisite, or are 
otherwise applicable, to initiating or completing the closure of a CCR unit. 

(4) The timeframes specified in paragraphs (e)(l) and (2) of this section do not apply to any of the following owners 
or operators: 

(i) [Reserved by 81 FR 51808] 

(ii) An owner or operator of an existing unlined CCR surface impoundment closing the CCR unit as required by 
§257.lOl(a); 

(iii) An owner or operator of an existing CCR surface impoundment closing the CCR unit as required by § 
257.lOl(b); 

(iv) An owner or operator of a new CCR surface impoundment closing the CCR unit as required by§ 257. lOl(c); or 
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(v) An owner or operator ofan existing CCR landfill closing the CCR unit as required by§ 257.l0l(d). 

(f) Completion of closure activities. 

(1) Except as provided for in paragraph (f)(2) of this section, the owner or operator must complete closure of the 
CCR unit: 

(i) For existing and new CCR landfills and any lateral expansion of a CCR landfill, within six months of commencing 
closure activities. 

(ii) For existing and new CCR surface impoundments and any lateral expansion of a CCR surface impoundment, 
within five years of commencing closure activities. 

(2)(i) Extensions of closure timeframes. The timeframes for completing closure of a CCR unit specified under 

paragraphs (f)(l) of this section may be extended if the owner or operator can demonstrate that it was not feasible 
to complete closure of the CCR unit within the required timeframes due to factors beyond the facility's control. If 
the owner or operator is seeking a time extension beyond the time specified in the written closure plan as required 
by paragraph (b)(l) of this section, the demonstration must include a narrative discussion providing the basis 

for additional time beyond that specified in the closure plan. The owner or operator must place each completed 
demonstration, if more than one time extension is sought, in the facility's operating record as required by§ 257 .105(i) 
(6) prior to the end of any two-year period. Factors that may support such a demonstration include: 

(A) Complications stemming from the climate and weather, such as unusual amounts of precipitation or a 
significantly shortened construction season; 

(B) Time required to dewater a surface impoundment due to the volume of CCR contained in the CCR unit 
or the characteristics of the CCR in the unit; 

(C) The geology and terrain surrounding the CCR unit will affect the amount of material needed to close the 
CCR unit; or 

(D) Time required or delays caused by the need to coordinate with and obtain necessary approvals and permits 
from a state or other agency. 

(ii) Maximum time extensions. 

(A) CCR surface impoundments of 40 acres or smaller may extend the time to complete closure by no longer 
than two years. 
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(B) CCR surface impoundments larger than 40 acres may extend the timeframe to complete closure of the CCR 
unit multiple times, in two-year increments. For each two-year extension sought, the owner or operator must 
substantiate the factual circumstances demonstrating the need for the extension. No more than a total of five 
two-year extensions may be obtained for any CCR surface impoundment. 

(C) CCR landfills may extend the timeframe to complete closure of the CCR unit multiple times, in one
year increments. For each one-year extension sought, the owner or operator must substantiate the factual 
circumstances demonstrating the need for the extension. No more than a total of two one-year extensions may 
be obtained for any CCR landfill. 

(iii) In order to obtain additional time extension(s) to complete closure of a CCR unit beyond the times provided by 
paragraph (f)( l) of this section, the owner or operator of the CCR unit must include with the demonstration required 
by paragraph (f)(2)(i) of this section the following statement signed by the owner or operator or an authorized 
representative: 

I certify under penalty of law that I have personally examined and am familiar with the information submitted in 
this demonstration and all attached documents, and that, based on my inquiry of those individuals immediately 
responsible for obtaining the information, I believe that the submitted information is true, accurate, and complete. 
I am aware that there are significant penalties for submitting false information, including the possibility of fine and 
imprisonment. 

(3) Upon completion, the owner or operator of the CCR unit must obtain a certification from a qualified 
professional engineer verifying that closure has been completed in accordance with the closure plan specified in 
paragraph (b) of this section and the requirements of this section. 

(g) No later than the date the owner or operator initiates closure of a CCR unit, the owner or operator must prepare 
a notification of intent to close a CCR unit. The notification must include the certification by a qualified professional 
engineer for the design of the final cover system as required by§ 257.102(d)(3)(iii), if applicable. The owner or operator 
has completed the notification when it has been placed in the facility's operating record as required by§ 257.105(i)(7). 

(h) Within 30 days of completion of closure of the CCR unit, the owner or operator must prepare a notification of 
closure of a CCR unit. The notification must include the certification by a qualified professional engineer as required by 
§ 257.102(t)(3). The owner or operator has completed the notification when it has been placed in the facility's operating 
record as required by§ 257.105(i)(8). 

(i) Deed notations. 

(1) Except as provided by paragraph (i)(4) of this section, following closure ofa CCR unit, the owner or operator 
must record a notation on the deed to the property, or some other instrument that is normally examined during 
title search. 

(2) The notation on the deed must in perpetuity notify any potential purchaser of the property that: 
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(i) The land has been used as a CCR unit; and 

(ii) Its use is restricted under the post-closure care requirements as provided by§ 257.104(d)(l)(iii). 

(3) Within 30 days of recording a notation on the deed to the property, the owner or operator must prepare a 
notification stating that the notation has been recorded. The owner or operator has completed the notification when 
it has been placed in the facility's operating record as required by§ 257.105(i)(9). 

(4) An owner or operator that closes a CCR unit in accordance with paragraph (c) of this section is not subject to 
the requirements of paragraphs (i)(l) through (3) of this section. 

G) The owner or operator of the CCR unit must comply with the closure recordkeeping requirements specified in § 
257.105(i), the closure notification requirements specified in§ 257.106(i), and the closure Internet requirements specified 
in§ 257.107(i). 

(k) Criteria to retrofit an existing CCR surface impoundment. 

(1) To retrofit an existing CCR surface impoundment, the owner or operator must: 

(i) First remove all CCR, including any contaminated soils and sediments from the CCR unit; and 

(ii) Comply with the requirements in§ 257.72. 

(iii) A CCR surface impoundment undergoing a retrofit remains subject to all other requirements of this subpart, 
including the requirement to conduct any necessary corrective action. 

(2) Written retrofit plan 

(i) Content of the plan. The owner or operator must prepare a written retrofit plan that describes the steps necessary 
to retrofit the CCR unit consistent with recognized and generally accepted good engineering practices. The written 
retrofit plan must include, at a minimum, all of the following info1mation: 

(A) A narrative description of the specific measures that will be taken to retrofit the CCR unit in accordance 
with this section. 

(B) A description of the procedures to remove all CCR and contaminated soils and sediments from the CCR 
unit. 
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(C) An estimate of the maximum amount of CCR that will be removed as part of the retrofit operation. 

(D) An estimate of the largest area of the CCR unit that will be affected by the retrofit operation. 

(E) A schedule for completing all activities necessary to satisfy the retrofit criteria in this section, including an 
estimate of the year in which retrofit activities of the CCR unit will be completed. 

(ii) Timeframes for preparing the initial written retrofit plan. 

(A) No later than 60 days prior to date of initiating retrofit activities, the owner or operator must prepare an 
initial written retrofit plan consistent with the requirements specified in paragraph (k)(2) of this section. For 
purposes of this subpart, initiation of retrofit activities has commenced if the owner or operator has ceased 
placing waste in the unit and completes any of the following actions or activities: 

(1) Taken any steps necessary to implement the written retrofit plan; 

(2) Submitted a completed application for any required state or agency permit or permit modification; or 

(3) Taken any steps necessary to comply with any state or other agency standards that are a prerequisite, 
or are otherwise applicable, to initiating or completing the retrofit of a CCR unit. 

(B) The owner or operator has completed the written retrofit plan when the plan, including the certification 
required by paragraph (k)(2)(iv) of this section, has been placed in the facility's operating record as required 
by§ 257.105(j)(l ). 

(iii) Amendment of a written retrofit plan. 

(A) The owner or operator may amend the initial or any subsequent written retrofit plan at any time. 

(B) The owner or operator must amend the written retrofit plan whenever: 

(1) There is a change in the operation of the CCR unit that would substantially affect the written retrofit 
plan in effect; or 

(2) Before or after retrofit activities have commenced, unanticipated events necessitate a revision of the 
written retrofit plan. 
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(C) The owner or operator must amend the retrofit plan at least 60 days prior to a planned change in the 
operation of the facility or CCR unit, or no later than 60 days after an unanticipated event requires the revision 
of an existing written retrofit plan. If a written retrofit plan is revised after retrofit activities have commenced 

for a CCR unit, the owner or operator must amend the current retrofit plan no later than 30 days following 
the triggering event. 

(iv) The owner or operator of the CCR unit must obtain a written certification from a qualified professional engineer 

that the activities outlined in the written retrofit plan, including any amendment of the plan, meet the requirements 
of this section. 

(3) Deadline for completion of activities related to the retrofit of a CCR unit. Any CCR surface impoundment that 
is being retrofitted must complete all retrofit activities within the same time frames and procedures specified for the 

closure of a CCR surface impoundment in§ 257.102(f) or, where applicable,§ 257.103. 

(4) Upon completion, the owner or operator must obtain a certification from a qualified professional engineer 
verifying that the retrofit activities have been completed in accordance with the retrofit plan specified in paragraph 

(k )(2) of this section and the requirements of this section. 

(5) No later than the date the owner or operator initiates the retrofit of a CCR unit, the owner or operator must 
prepare a notification of intent to retrofit a CCR unit. The owner or operator has completed the notification when 
it has been placed in the facility's operating record as required by§ 257.105(j)(5). 

(6) Within 30 days of completing the retrofit activities specified in paragraph (k)(l) of this section, the owner 
or operator must prepare a notification of completion of retrofit activities. The notification must include the 
certification by a qualified professional engineer as required by paragraph (k)(4) of this section. The owner or 
operator has completed the notification when it has been placed in the facility's operating record as required by§ 
257.105(j)( 6). 

(7) At any time after the initiation of a CCR unit retrofit, the owner or operator may cease the retrofit and initiate 
closure of the CCR unit in accordance with the requirements of§ 257.102. 

(8) The owner or operator of the CCR unit must comply with the retrofit recordkeeping requirements specified in 
§ 257.105(j), the retrofit notification requirements specified in§ 257.106(j), and the retrofit Internet requirements 
specified in§ 257.107(j). 

Credits 

[81 FR 51808, Aug. 5, 2016] 

SOURCE: 44 FR 53460, Sept. 13, 1979; 56 FR 51016, Oct. 9, 1991; 61 FR 34269, July 1, 1996; 66 FR 53542, Oct. 23, 

2001; 68 FR 36495, June 18, 2003; 80 FR 21468, April 17, 2015; 80 FR 37989, July 2, 2015, unless otherwise noted. 

AUTHORITY: 42 U.S.C. 6907(a)(3), 6912(a)(l), 6944(a), and 6949a(c); 33 U.S.C. 1345(d) and (e). 
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Current through November 24, 2016; 81 FR 85098. 
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Part 423. Steam Electric Power Generating Point Source Category (Refs &Annos) 

40 C.F.R. § 423.10 

§ 423.10 Applicability. 

Effective: January 4, 2016 
Currentness 

The provisions of this part apply to discharges resulting from the operation of a generating unit by an establishment 
whose generation of electricity is the predominant source of revenue or principal reason for operation, and whose 
generation of electricity results primarily from a process utilizing fossil-type fuel ( coal, oil, or gas), fuel derived from fossil 
fuel (e.g., petroleum coke, synthesis gas), or nuclear fuel in conjunction with a thennal cycle employing the steam water 
system as the thermodynamic medium. This part applies to discharges associated with both the combustion turbine and 
steam turbine portions of a combined cycle generating unit. 

Credits 
[80 FR 67893, Nov. 3, 2015] 

SOURCE: 39 FR 36198, Oct. 8, 1974, as amended at 47 FR 52304, Nov. 19, 1982; 80 FR 67893, Nov. 3, 2015, unless 
otherwise noted. 

AUTHORITY: Secs. 101; 301; 304(b), (c), (e), and (g); 306; 307; 308 and 501, Clean Water Act (Federal Water Pollution 
Control Act Amendments of 1972, as amended; 33 U.S.C. 1251; 1311; 1314(b), (c), (e), and (g); 1316; 1317; 1318 and 
1361). 

Notes of Decisions (7) 

Current through November 24, 2016; 81 FR 85098. 
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40 C.F.R. § 423.12 

§ 423.12 Effluent limitations guidelines representing the degree of effluent reduction attainable 

by the application of the best practicable control technology currently available (BPT). 

Effective: January 4, 2016 

Currentness 

(a) In establishing the limitations set forth in this section, EPA took into account all info1mation it was able to 

collect, develop and solicit with respect to factors (such as age and size of plant, utilization of facilities, raw materials, 

manufacturing processes, non-water quality environmental impacts, control and treatment technology available, energy 

requirements and costs) which can affect the industry subcategorization and effluent levels established. It is, however, 

possible that data which would affect these limitations have not been available and, as a result, these limitations should 

be adjusted for certain plants in this industry. An individual discharger or other interested person may submit evidence 

to the Regional Administrator (or to the State, if the State has the authority to issue NPDES permits) that factors 

relating to the equipment or facilities involved, the process applied, or other such factors related to such discharger are 

fundamentally different from the factors considered in the establishment of the guidelines. On the basis of such evidence 

or other available information, the Regional Administrator (or the State) will make a written finding that such factors 
are or are not fundamentally different for that facility compared to those specified in the Development Document. If 

such fundamentally different factors are found to exist, the Regional Administrator or the State shall establish for the 

discharger effluent limitations in the NPDES Permit either more or less stringent than the limitations established herein, 
to the extent dictated by such fundamentally different factors. Such limitations must be approved by the Administrator 

of the Environmental Protection Agency. The Administrator may approve or disapprove such limitations, specify other 

limitations, or initiate proceedings to revise these regulations. The phrase ·'other such factors" appearing above may 
include significant cost differentials. In no event may a discharger's impact on receiving water quality be considered as 

a factor under this paragraph. 

(b) Any existing point source subject to this subpart must achieve the following effluent limitations representing the 

degree of effluent reduction by the application of the best practicable control technology currently available (BPT): 

(1) The pH of all discharges, except once through cooling water, shall be within the range of 6.0-9.0. 

(2) There shall be no discharge of polychlorinated biphenyl compounds such as those commonly used for 

transformer fluid. 

(3) The quantity of pollutants discharged from low volume waste sources shall not exceed the quantity detem1ined 

by multiplying the flow oflow volume waste sources times the concentration listed in the following table: 
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Pollutant or 
pollutant property 

Oil and grease ...................................... . 

Maximum for 
any 1 day (mg/I) 

20.0 

BPT effluent limitations 

Average of daily values 
for 30 consecutive days 
shall not exceed (mg/I) 

15.0 

( 4) The quantity of pollutants discharged in fly ash and bottom ash transport water shall not exceed the quantity 

determined by multiplying the 11ow of fly ash and bottom ash transport water times the concentration listed in the 

following table: 

Pollutant or 
pollutant property 

Oil and grease ...................................... . 

Maximum for 
any 1 day (mg/I) 

20.0 

BPT effluent limitations 

Average of daily values 
for 30 consecutive days 
shall not exceed (mg/I) 

15.0 

(5) The quantity of pollutants discharged in metal cleaning wastes shall not exceed the quantity determined by 

multiplying the flow of metal cleaning wastes times the concentration listed in the following table: 

Pollutant or 
pollutant property 

Oil and grease ...................................... . 

Copper, total. ...................................... . 

Iron, total. ........................................... . 

Maximum for 
any 1 day (mg/I) 

20.0 

1.0 

1.0 

Average of daily values 
for 30 consecutive days 
shall not exceed (mg/I) 

15.0 

1.0 

1.0 

(6) The quantity of pollutants discharged in once through cooling water shall not exceed the quantity determined 

by multiplying the flow of once through cooling water sources times the concentration listed in the following table: 

Pollutant or 
pollutant property 

BPT effluent limitations 

Maximum 
concentration (mg/I) 

Average 
concentration (mg/I) 
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(7) The quantity of pollutants discharged in cooling tower blowdown shall not exceed the quantity determined by 

multiplying the flow of cooling tower blowdown sources times the concentration listed in the following table: 

Pollutant or 
pollutant property 

Free available chlorine ........................ . 

BPT effluent limitations 

Maximum 
concentration (mg/I) 

0.5 

Average 
concentration (mg/I) 

0.2 

(8) Neither free available chlorine nor total residual chlorine may be discharged from any unit for more than two 

hours in any one day and not more than one unit in any plant may discharge free available or total residual chlorine 
at any one time unless the utility can demonstrate to the Regional Administrator or State, if the State has NPDES 

permit issuing authority, that the units in a particular location cannot operate at or below this level or chlorination. 

(9) Subject to the provisions of paragraph (b )(10) of this section, the following effluent limitations shall apply to 

the point source discharges of coal pile runoff: 

BPT effluent limitations 

Pollutant or pollutant property Maximum concentration for any time (mg/I) 

(10) Any untreated overflow from facilities designed, constructed, and operated to treat the volume of coal pile 

runoff which is associated with a 10 year, 24 hour rainfall event shall not be subject to the limitations in paragraph 

(b )(9) of this section. 

(11) The quantity of pollutants discharged in FGD wastewater, flue gas mercury control wastewater, combustion 

residual leachate, or gasification wastewater shall not exceed the quantity determined by multiplying the flow of the 

applicable wastewater times the concentration listed in the following table: 

Pollutant or 
pollutant property 

Oil and grease ...................................... . 

BPT Effluent limitations 

Maximum for 
any 1 day (mg/I) 

20.0 

Average of daily values 
for 30 consecutive days 
shall not exceed (mg/I) 

15.0 
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(12) At the pem1itting authority's discretion, the quantity of pollutant allowed to be discharged may be expressed as 
a concentration limitation instead of the mass-based limitations specified in paragraphs (b )(3) through (b )(7), and 
(b )(11 ), of this section. Concentration limitations shall be those concentrations specified in this section. 

(13) In the event that wastestreams from various sources are combined for treatment or discharge, the quantity of 
each pollutant or pollutant property controlled in paragraphs (b)(l) through (b)(l2) of this section attributable to 
each controlled waste source shall not exceed the specified limitations for that waste source. 

(The information collection requirements contained in paragraph (a) were approved by the Office of Management and 
Budget under control number 2000-0194) 

Credits 
[39 FR 36198, Oct. 8, 1974, as amended at 40 FR 7095, Feb. 19, 1975; 43 FR 44848, Sept. 29, 1978; 45 FR 61619, Sept. 
17, 1980; 47 FR 52304, Nov. 19, 1982; 48 FR 31404, July 8, 1983; 48 FR 31404, July 8, 1983; 80 FR 67894, Nov. 3, 2015] 

SOURCE: 39 FR 36198, Oct. 8, 1974, as amended at 47 FR 52304, Nov. 19, 1982; 80 FR 67893, Nov. 3, 2015, unless 
otherwise noted. 

AUTHORITY: Secs. 101; 301; 304(b), (c), (e), and (g); 306; 307; 308 and 501, Clean Water Act (Federal Water Pollution 
Control Act Amendments of 1972, as amended; 33 U.S.C. 1251; 1311; 1314(b), (c), (e), and (g); 1316; 1317; 1318 and 
1361). 

Notes of Decisions (53) 

Current through November 24, 2016; 81 FR 85098. 
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Code of Federal Regulations 
Title 40. Protection of Environment 

Chapter I. Environmental Protection Agency (Refs & Annos) 
Subchapter N. Effluent Guidelines and Standards 

Part 423. Steam Electric Power Generating Point Source Category (Refs &Annos) 

40 C.F.R. § 423.13 

§ 423.13 Effluent limitations guidelines representing the degree of effluent reduction 

attainable by the application of the best available technology economically achievable (BAT). 

Effective: January 4, 2016 
Currentness 

Except as provided in 40 CFR 125.30 through 125.32, any existing point source subject to this part must achieve the 
following effluent limitations representing the degree of effluent reduction attainable by the application of the best 
available technology economically achievable (BAT). 

(a) There shall be no discharge of polychlorinated biphenyl compounds such as those commonly used for transformer 
fluid. 

(b)(l) For any plant with a total rated electric generating capacity of 25 or more megawatts, the quantity of pollutants 
discharged in once through cooling water from each discharge point shall not exceed the quantity determined by 
multiplying the flow of once through cooling water from each discharge point times the concentration listed in the 
following table: 

BAT Effluent Limitations 

Pollutant or pollutant property Maximum concentration (mg/I) 

Total residual chlorine ....................................................... . 0.20 

(2) Total residual chlorine may not be discharged from any single generating unit for more than two hours per day 
unless the discharger demonstrates to the permitting authority that discharge for more than two hours is required 
for macroinvertebrate control. Simultaneous multi-unit chlorination is permitted. 

( c )(1) For any plant with a total rated generating capacity ofless than 25 megawatts, the quantity of pollutants discharged 
in once through cooling water shall not exceed the quantity determined by multiplying the flow of once through cooling 
water sources times the concentration listed in the following table: 

Pollutant or 
pollutant property 

BAT effluent limitations 

Maximum 
concentration (mg/I) 

Average 
concentration (mg/I) 
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(2) Neither free available chlorine nor total residual chlorine may be discharged from any unit for more than two 
hours in any one day and not more than one unit in any plant may discharge free available or total residual chlorine 

at any one time unless the utility can demonstrate to the Regional Administrator or State, if the State has NPDES 
permit issuing authority, that the units in a particular location cannot operate at or below this level of chlorination. 

(d)(l) The quantity of pollutants discharged in cooling tower blowdown shall not exceed the quantity determined by 
multiplying the flow of cooling tower blowdown times the concentration listed below: 

Pollutant or 
pollutant property 

Pollutant or 
pollutant property 

The 126 priority pollutants (Appendix 
A) contained in chemicals added for 
cooling tower maintenance, except: ..... . 

Chromium, total.. ................................ . 

Zinc, total. ........................................... . 

BAT effluent limitations 

Maximum 
concentration (mg/I) 

Maximum for 
any 1 day - (mg/I) 

0.2 

1.0 

Average 
concentration (mg/I) 

Average of daily values 
for 30 consecutive days 
shall not exceed=(mg/1) 

0.2 

1.0 

(2) Neither free available chlorine nor total residual chlorine may be discharged from any unit for more than two 
hours in any one day and not more than one unit in any plant may discharge free available or total residual chlorine 

at any one time unless the utility can demonstrate to the Regional Administrator or State, if the State has NPDES 
permit issuing authority, that the units in a particular location cannot operate at or below this level of chlorination. 

(3) At the permitting authority's discretion, instead of the monitoring specified in 40 CFR 122.1 l(b) compliance 
with the limitations for the 126 priority pollutants in paragraph (d)(l) of this section may be detennined by 

engineering calculations which demonstrate that the regulated pollutants are not detectable in the final discharge 
by the analytical methods in 40 CFR part 136. 

(e) The quantity of pollutants discharged in chemical metal cleaning wastes shall not exceed the quantity determined by 

multiplying the flow of chemical metal cleaning wastes times the concentration listed in the following table: 

BAT effluent limitations 
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Pollutant or 
pollutant property 

Iron, total. ........................................... . 

Maximum for 
any 1 day (mg/I) 

1.0 

(f) [Reserved Nonchemical Metal Cleaning Wastes]. 

Page: 152 Date Filed: 12/05/2016 

Average of daily values 
for 30 consecutive days 
shall not exceed -(mg/I) 

1.0 

(g)(l)(i) FGD wastewater. Except for those discharges to which paragraph (g)(2) or (g)(3) of this section applies, the 

quantity of pollutants in FGD wastewater shall not exceed the quantity determined by multiplying the 11ow of FGD 

wastewater times the concentration listed in the table following this paragraph (g)(l)(i). Dischargers must meet the 

effluent limitations for FGD wastewater in this paragraph by a date detennined by the permitting authority that is as 

soon as possible beginning November 1, 2018, but no later than December 31, 2023. These effluent limitations apply to 

the discharge of FGD wastewater generated on and after the date determined by the pem1itting authority for meeting 

the effluent limitations, as specified in this paragraph. 

Pollutant or 
pollutant property 

Mercury, total (ng/L) .......................... . 

Selenium, total (ug/L) .......................... . 

Nitrate/nitrite as N (mg/L) .................. . 

BAT Effluent limitations 

Maximum for any 1 day 

788 

23 

17.0 

Average of daily values 
for 30 consecutive 

days shall not exceed 

356 

12 

4.4 

(ii) For FGD wastewater generated before the date dete1mined by the permitting authority, as specified in paragraph 
(g)(l)(i), the quantity of pollutants discharged in FGD wastewater shall not exceed the quantity determined by 

multiplying the flow of FGD wastewater times the concentration listed for TSS in§ 423.12(b )(11 ). 

(2) For any electric generating unit with a total nameplate capacity ofless than or equal to 50 megawatts or that is 
an oil-fired unit, the quantity of pollutants discharged in FGD wastewater shall not exceed the quantity determined 

by multiplying the flow of FGD wastewater times the concentration listed for TSS in§ 423.12(b )( 11). 

(3)(i) For dischargers who voluntarily choose to meet the effluent limitations for FGD wastewater in this paragraph, 

the quantity of pollutants in FGD wastewater shall not exceed the quantity determined by multiplying the flow 
of FGD wastewater times the concentration listed in the table following this paragraph (g)(3)(i). Dischargers who 

choose to meet the effluent limitations for FGD wastewater in this paragraph must meet such limitations by 

December 31, 2023. These effluent limitations apply to the discharge of FGD wastewater generated on and after 

December 31, 2023. 
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BAT Effluent limitations 

Pollutant or 
pollutant property 

Maximum for any l day Average of daily values 
for 30 consecutive 

days shall not exceed 

Mercury, total (ng/L) .......................... . 

Selenium, total (ug/L) .......................... . 

TDS (n1g/L) ......................................... . 

39 

5 

50 

24 

24 

(ii) For discharges of FGD wastewater generated before December 31, 2023, the quantity of pollutants discharged 
in FGD wastewater shall not exceed the quantity determined by multiplying the flow ofFGD wastewater times the 
concentration listed for TSS in§ 423.12(b )( 11 ). 

(h)(l)(i) Fly ash transport water. Except for those discharges to which paragraph (h)(2) of this section applies, or when 
the fly ash transport water is used in the FGD scrubber, there shall be no discharge of pollutants in fly ash transport 
water. Dischargers must meet the discharge limitation in this paragraph by a date detem1ined by the permitting authority 
that is as soon as possible beginning November 1, 2018, but no later than December 31, 2023. This limitation applies 
to the discharge of fly ash transport water generated on and after the date determined by the permitting authority for 
meeting the discharge limitation, as specified in this paragraph. Whenever fly ash transport water is used in any other 
plant process or is sent to a treatment system at the plant (except when it is used in the FGD scrubber), the resulting 
effluent must comply with the discharge limitation in this paragraph. When the fly ash transport water is used in the FGD 
scrubber, the quantity of pollutants in fly ash transport water shall not exceed the quantity determined by multiplying 
the flow of fly ash transport water times the concentration listed in the table in paragraph (g)(l)(i) of this section. 

(ii) For discharges of fly ash transport water generated before the date dete1mined by the pe1mitting authority, as 
specified in paragraph (h)(l )(i) of this section, the quantity of pollutants discharged in fly ash transport water shall 
not exceed the quantity determined by multiplying the flow of fly ash transport water times the concentration listed 
for TSS in§ 423.12(b)(4). 

(2) For any electric generating unit with a total nameplate generating capacity ofless than or equal to 50 megawatts 
or that is an oil-fired unit, the quantity of pollutants discharged in fly ash transport water shall not exceed the 
quantity determined by multiplying the 11ow of fly ash transport water times the concentration listed for TSS in 
§ 423.12(b)(4). 

(i)(l)(i) Flue gas mercury control wastewater. Except for those discharges to which paragraph (i)(2) of this section 
applies, there shall be no discharge of pollutants in flue gas mercury control wastewater. Dischargers must meet the 
discharge limitation in this paragraph by a date determined by the permitting authority that is as soon as possible 
beginning November 1, 2018, but no later than December 31, 2023. This limitation applies to the discharge of flue 
gas mercury control wastewater generated on and after the date determined by the permitting authority for meeting 
the discharge limitation, as specified in this paragraph. Whenever flue gas mercury control wastewater is used in 
any other plant process or is sent to a treatment system at the plant, the resulting effluent must comply with the 
discharge limitation in this paragraph. 
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(ii) For discharges of flue gas mercury control wastewater generated before the date determined by the 

permitting authority, as specified in paragraph (i)(l )(i) of this section, the quantity of pollutants discharged 

in 11ue gas mercury control wastewater shall not exceed the quantity determined by multiplying the flow 

of flue gas mercury control wastewater times the concentration for TSS listed in§ 423.12(b)(l 1). 

(2) For any electric generating unit with a total nameplate generating capacity of less than or equal to 50 

megawatts or that is an oil-fired unit, the quantity of pollutants discharged in flue gas mercury control 

wastewater shall not exceed the quantity determined by multiplying the flow of flue gas mercury control 

wastewater times the concentration for TSS listed in§ 423.12(b )(11 ). 

G)(l )(i) Gasification wastewater. Except for those discharges to which paragraph G)(2) of this section applies, the quantity 

of pollutants in gasification wastewater shall not exceed the quantity determined by multiplying the flow of gasification 

wastewater times the concentration listed in the table following this paragraph G)(l)(i). Dischargers must meet the 

effluent limitations in this paragraph by a date determined by the permitting authority that is as soon as possible 

beginning November 1, 2018, but no later than December 31, 2023. These effluent limitations apply to the discharge of 

gasification wastewater generated on and after the date determined by the permitting authority for meeting the effluent 

limitations, as specified in this paragraph. 

Pollutant or 
pollutant property 

Mercury, total (ng/L) .......................... . 

Selenium, total (ug/L) .......................... . 

Total dissolved solids (mg/L) ............... . 

BAT Effluent limitations 

Maximum for any 1 day 

1.8 

453 

38 

Average of daily values 
for 30 consecutive 

days shall not exceed 

1.3 

227 

22 

(ii) For discharges of gasification wastewater generated before the date determined by the pem1itting authority, as 

specified in paragraph G)(l )(i) of this section, the quantity of pollutants discharged in gasification wastewater shall 

not exceed the quantity determined by multiplying the flow of gasification wastewater times the concentration for 

TSS listed in§ 423.12(b)(1 l). 

(2) For any electric generating unit with a total nameplate generating capacity ofless than or equal to 50 megawatts 

or that is an oil-fired unit, the quantity of pollutants discharged in gasification wastewater shall not exceed the 

quantity determined by multiplying the flow of gasification wastewater times the concentration listed for TSS in 

§ 423.12(b )(11 ). 

(k)(l )(i) Bottom ash transport water. Except for those discharges to which paragraph (k)(2) of this section applies, or 

when the bottom ash transport water is used in the FGD scrubber, there shall be no discharge of pollutants in bottom ash 

transport water. Dischargers must meet the discharge limitation in this paragraph by a date determined by the permitting 
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authority that is as soon as possible beginning November 1, 2018, but no later than December 31, 2023. This limitation 
applies to the discharge of bottom ash transport water generated on and after the date determined by the permitting 
authority for meeting the discharge limitation, as specified in this paragraph. Whenever bottom ash transport water is 
used in any other plant process or is sent to a treatment system at the plant (except when it is used in the FGD scrubber), 
the resulting effluent must comply with the discharge limitation in this paragraph. When the bottom ash transport water 
is used in the FGD scrubber, the quantity of pollutants in bottom ash transport water shall not exceed the quantity 
determined by multiplying the flow of bottom ash transport water times the concentration listed in the table in paragraph 
(g)(l )(i) of this section. 

(ii) For discharges of bottom ash transport water generated before the date dete1mined by the pe1mitting authority, 
as specified in paragraph (k)(l)(i) of this section, the quantity of pollutants discharged in bottom ash transport 
water shall not exceed the quantity determined by multiplying the flow of bottom ash transport water times the 
concentration for TSS listed in§ 423.12(b )( 4). 

(2) For any electric generating unit with a total nameplate generating capacity of less than or equal to 50 megawatts 
or that is an oil-fired unit, the quantity of pollutants discharged in bottom ash transport water shall not exceed the 
quantity determined by multiplying the flow of the applicable wastewater times the concentration for TSS listed 
in§ 423.12(b)(4). 

(1) Combustion residual leachate. The quantity of pollutants discharged in combustion residual leachate shall not exceed 
the quantity dete1mined by multiplying the flow of combustion residual leachate times the concentration for TSS listed 
in§ 423.12(b)(l l). 

(m) At the permitting authority's discretion, the quantity of pollutant allowed to be discharged may be expressed as a 
concentration limitation instead of any mass based limitations specified in paragraphs (b) through (1) of this section. 
Concentration limitations shall be those concentrations specified in this section. 

(n) In the event that wastestreams from various sources are combined for treatment or discharge, the quantity of each 
pollutant or pollutant property controlled in paragraphs (a) through (m) of this section attributable to each controlled 
waste source shall not exceed the specified limitation for that waste source. 

(The information collection requirements contained in paragraphs (c)(2) and (d)(2) were approved by the Office of 
Management and Budget under control number 2040-0040. The infonnation collection requirements contained in 
paragraph ( d)(3) were approved under control number 2040-0033.) 

Credits 
[39 FR 36198, Oct. 8, 1974, as amended at 40 FR 7095, Feb. 19, 1975; 40 FR 23987, June 4, 1975; 47 FR 52304, Nov. 
19, 1982; 48 FR 31404, July 8, 1983; 48 FR 31404, July 8, 1983; 80 FR 67894, Nov. 3, 2015] 

SOURCE: 39 FR 36198, Oct. 8, 1974, as amended at 47 FR 52304, Nov. 19, 1982; 80 FR 67893, Nov. 3, 2015, unless 
otherwise noted. 
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AUTHORITY: Secs. 101; 301; 304(b), (c), (e), and (g); 306; 307; 308 and 501, Clean Water Act (Federal Water Pollution 
Control Act Amendments of 1972, as amended; 33 U.S.C. 1251; 1311; 1314(b), (c), (e), and (g); 1316; 1317; 1318 and 
1361 ). 

N ates of Decisions (28) 

Current through November 24, 2016; 81 FR 85098. 

Footnotes 
1 No detectable amount. 
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Code of Federal Regulations 
Title 40. Protection of Environment 

Chapter I. Environmental Protection Agency (Refs & Annos) 
Subchapter N. Effluent Guidelines and Standards 

Page: 157 Date Filed: 12/05/2016 

Part 423. Steam Electric Power Generating Point Source Category (Refs &Annos) 

40 C.F.R. § 423.15 

§ 423.15 New source performance standards (NSPS). 

Effective: January 4, 2016 
Currentness 

(a) 1982 NSPS. Any new source as of November 19, 1982, subject to paragraph (a) of this section, must achieve the 
following new source performance standards, in addition to the limitations in § 423.13 of this part, established on 
November 3, 2015. In the case of conflict, the more stringent requirements apply: 

(1) pH. The pH of all discharges, except once through cooling water, shall be within the range of 6.0 9.0. 

(2) PCBs. There shall be no discharge of polychlorinated biphenyl compounds such as those commonly used for 
transformer fluid. 

(3) Low volume waste sources, FGD wastewater, flue gas mercury control wastewater, combustion residual leachate, 

and gasification wastewater. The quantity of pollutants discharged in low volume waste sources, FGD wastewater, 
flue gas mercury control wastewater, combustion residual leachate, and gasification wastewater shall not exceed 
the quantity determined by multiplying the flow of low volume waste sources times the concentration listed in the 

following table: 

Pollutant or 
pollutant property 

Maximum for 
any 1 day (mg/I) 

NSPS 

Average of daily values 
for 30 consecutive days 
shall not exceed (mg/I) 

Oil and grease .............................................................................................. 20.0 ....................................................... 15.0 

(4) Chemical metal cleaning wastes. The quantity of pollutants discharged in chemical metal cleaning wastes 
shall not exceed the quantity determined by multiplying the flow of chemical metal cleaning wastes times the 
concentration listed in the following table: 

NSPS 

ADD154 

ED_002364A_00001357-00245 



Case: 15-60821 

Pollutant or 
pollutant property 

Document: 00513785015 

Maximum for 
any 1 day (mg/I) 

Page: 158 Date Filed: 12/05/2016 

Average of daily values 
for 30 consecutive days 
shall not exceed (mg/I) 

Oil and grease .............................................................................................. 20.0 ....................................................... 15.0 

Copper, total. ................................................................................................ 1.0 ......................................................... 1.0 

Iron, total. ..................................................................................................... 1.0 ......................................................... l.O 

(5) [Reserved] 

(6) Bottom ash transport water. The quantity of pollutants discharged in bottom ash transport water shall not 
exceed the quantity determined by multiplying the flow of the bottom ash transport water times the concentration 

listed in the following table: 

Pollutant or 
pollutant property 

Maximum for 
any 1 day (mg/I) 

NSPS 

Average of daily values 
for 30 consecutive days 
shall not exceed (mg/I) 

Oil and grease .............................................................................................. 20.0 ....................................................... 15.0 

(7) Fly ash transport water. There shall be no discharge of poll utan ts in fly ash transport water. 

(8)(i) Once through cooling water. For any plant with a total rated electric generating capacity of 25 or more 
megawatts, the quantity of pollutants discharged in once through cooling water from each discharge point shall not 
exceed the quantity detennined by multiplying the flow of once through cooling water from each discharge point 

times the concentration listed in the following table: 

NSPS 

Pollutant or pollutant property Maximum concentrations (mg/I) 

(ii) Total residual chlorine may only be discharged from any single generating unit for more than two hours per day 
when the discharger demonstrates to the permitting authority that discharge for more than two hours is required 
for macroinvertebrate control. Simultaneous multi-unit chlorination is permitted. 
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(9)(i) Once through cooling water. For any plant with a total rated generating capacity ofless than 25 megawatts, 
the quantity of pollutants discharged in once through cooling water shall not exceed the quantity detem1ined by 
multiplying the flow of once through cooling water sources times the concentration listed in the following table: 

Pollutant or 
pollutant property 

Maximum 
concentration (mg/I) 

NSPS 

Average 
concentration (mg/I) 

(ii) Neither free available chlorine nor total residual chlorine may be discharged from any unit for more than two 
hours in any one day and not more than one unit in any plant may discharge free available or total residual chlorine 
at any one time unless the utility can demonstrate to the Regional Administrator or state, if the state has NPDES 
permit issuing authority, that the units in a particular location cannot operate at or below this level of chlorination. 

(1 0)(i) Cooling tower blowdown. The quantity of pollutants discharged in cooling tower blowdown shall not exceed 
the quantity determined by multiplying the flow of cooling tower blowdown times the concentration listed below: 

Pollutant or 
pollutant property 

Pollutant or 
pollutant property 

Maximum 
concentration (mg/I) 

Maximum for 
any 1 day (mg/I) 

NSPS 

NSPS 

The 126 priority pollutants (appendix 1 .......................................................... . 
A) contained in chemicals added for 
cooling tower maintenance, except: ..... . 

Average 
concentration (mg/I) 

Average of daily values 
for 30 consecutive days 
shall not exceed (mg/I) 

Chromium, total. ........................................................................................... 0.2 ......................................................... 0.2 

zinc, total. ...................................................................................................... 1.0 ......................................................... l .0 

(ii) Neither free available chlorine nor total residual chlorine may be discharged from any unit for more than two 
hours in any one day and not more than one unit in any plant may discharge free available or total residual chlorine 
at any one time unless the utility can demonstrate to the Regional Administrator or state, if the state has NPDES 
permit issuing authority, that the units in a particular location cannot operate at or below this level of chlorination. 

(iii) At the permitting authority's discretion, instead of the monitoring in 40 CFR 122.11 (b ), compliance with the 
standards for the 126 priority pollutants in paragraph (a)(l0)(i) of this section may be determined by engineering 
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calculations which demonstrate that the regulated pollutants are not detectable in the final discharge by the 
analytical methods in 40 CFR part 136. 

(11) Coal pile runoff. Subject to the provisions of paragraph (a)(12) of this section, the quantity or quality of 
pollutants or pollutant parameters discharged in coal pile runoff shall not exceed the standards specified below: 

Pollutant or pollutant property NSPS for any time 

(12) Coal pile runoff. Any untreated overflow from facilities designed, constructed, and operated to treat the coal 
pile runoff which results from a 10 year, 24 hour rainfall event shall not be subject to the standards in paragraph 
( a )(11) of this section. 

(13) At the pem1itting authority's discretion, the quantity of pollutant allowed to be discharged may be expressed 
as a concentration limitation instead of any mass based limitations specified in paragraphs (a)(3) through (10) of 
this section. Concentration limits shall be based on the concentrations specified in this section. 

(14) In the event that wastestreams from various sources are combined for treatment or discharge, the quantity of 
each pollutant or pollutant property controlled in paragraphs (a)(l) through (13) of this section attributable to each 
controlled waste source shall not exceed the specified limitation for that waste source. 

(b) 2015 NSPS. Any new source as of November 17, 2015, subject to paragraph (b) of this section, must achieve the 
following new source performance standards: 

(1) pH. The pH of all discharges, except once through cooling water, shall be within the range of 6.0-9.0. 

(2) PCBs. There shall be no discharge of polychlorinated biphenyl compounds such as those commonly used for 
transformer fluid. 

(3) Low volume waste sources. The quantity of pollutants discharged from low volume waste sources shall not 
exceed the quantity determined by multiplying the flow of low volume waste sources times the concentration listed 
in the following table: 

Pollutant or 
pollutant property 

Maximum for 
any l day (mg/I) 

NSPS 

Average of daily values 
for 30 consecutive days 
shall not exceed (mg/I) 

Oil and grease .............................................................................................. 20.0 ....................................................... 15.0 
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( 4) Chemical metal cleaning wastes. The quantity of pollutants discharged in chemical metal cleaning wastes shall not 
exceed the quantity determined by multiplying the flow of chemical metal cleaning wastes times the concentration 
listed in the following table: 

Pollutant or 
pollutant property 

Maximum for 
any 1 day (mg/I) 

NSPS 

Average of daily values 
for 30 consecutive days 
shall not exceed (mg/I) 

Oil and grease .............................................................................................. 20.0 ....................................................... 15.0 

Copper, total. ................................................................................................ l.0 ......................................................... 1.0 

Iron, total. ..................................................................................................... 1.0 ......................................................... l .O 

(5) [Reserved] 

(6) Bottom ash transport water. There shall be no discharge of pollutants in bottom ash transport water. Whenever 
bottom ash transport water is used in any other plant process or is sent to a treatment system at the plant, the 
resulting effluent must comply with the discharge standard in this paragraph. 

(7) Fly ash transport water. There shall be no discharge of pollutants in fly ash transport water. Whenever fly ash 
transport water is used in any other plant process or is sent to a treatment system at the plant, the resulting effluent 
must comply with the discharge standard in this paragraph. 

(8)(i) Once through cooling water. For any plant with a total rated electric generating capacity of 25 or more 
megawatts, the quantity of pollutants discharged in once through cooling water from each discharge point shall not 
exceed the quantity determined by multiplying the flow of once through cooling water from each discharge point 
times the concentration listed in the following table: 

NSPS 

Pollutant or pollutant property Maximum concentration (mg/I) 

(ii) Total residual chlorine may only be discharged from any single generating unit for more than two hours per day 
when the discharger demonstrates to the permitting authority that discharge for more than two hours is required 
for macroinvertebrate control. Simultaneous multi-unit chlorination is permitted. 
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(9)(i) Once through cooling water. For any plant with a total rated generating capacity ofless than 25 megawatts, 
the quantity of pollutants discharged in once through cooling water shall not exceed the quantity detem1ined by 
multiplying the flow of once through cooling water sources times the concentration listed in the following table: 

Pollutant or 
pollutant property 

Maximum 
concentration (mg/I) 

NSPS 

Average 
concentration (mg/I) 

(ii) Neither free available chlorine nor total residual chlorine may be discharged from any unit for more than two 
hours in any one day and not more than one unit in any plant may discharge free available or total residual chlorine 
at any one time unless the utility can demonstrate to the Regional Administrator or state, if the state has NPDES 
permit issuing authority, that the units in a particular location cannot operate at or below this level of chlorination. 

(1 0)(i) Cooling tower blowdown. The quantity of pollutants discharged in cooling tower blowdown shall not exceed 
the quantity determined by multiplying the flow of cooling tower blowdown times the concentration listed below: 

Pollutant or 
pollutant property 

Maximum 
concentration (mg/I) 

NSPS 

Average 
concentration (mg/I) 

Free available chlorine .................................................................................. 0.5 ......................................................... 0.2 

Pollutant or 
pollutant property 

Maximum for 
any 1 day (mg/I) 

NSPS 

The 126 priority pollutants (appendix 1 .......................................................... . 
A) contained in chemicals added for 
cooling tower maintenance, except: ..... . 

Average of daily values 
for 30 consecutive days 
shall not exceed (mg/I) 

Chromium, total ............................................................................................ 0.2 ......................................................... 0.2 

zinc, total. ...................................................................................................... l.0 ......................................................... 1.0 

(ii) Neither free available chlorine nor total residual chlorine may be discharged from any unit for more than two 
hours in any one day and not more than one unit in any plant may discharge free available or total residual chlorine 
at any one time unless the utility can demonstrate to the Regional Administrator or state, if the state has NPDES 
permit issuing authority, that the units in a particular location cannot operate at or below this level of chlorination. 

(iii) At the permitting authority's discretion, instead of the monitoring in 40 CFR 122.ll(b), compliance with the 
standards for the 126 priority pollutants in paragraph (b)(l0)(i) of this section may be determined by engineering 
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calculations demonstrating that the regulated pollutants are not detectable in the final discharge by the analytical 
methods in 40 CFR part 136. 

(11) Coal pile runoff. Subject to the provisions of paragraph (b)(l2) of this section, the quantity or quality of 
pollutants or pollutant parameters discharged in coal pile runoff shall not exceed the standards specified below: 

Pollutant or pollutant property NSPS for any time 

(12) Coal pile runoff. Any untreated overflow from facilities designed, constructed, and operated to treat the coal 
pile runoff which results from a 10 year, 24 hour rainfall event shall not be subject to the standards in paragraph 
(b )( 11) of this section. 

(13) FGD wastewater. The quantity of pollutants discharged in FGD wastewater shall not exceed the quantity 
determined by multiplying the flow of FGD wastewater times the concentration listed in the following table: 

Pollutant or 
pollutant property 

Maximum for any 1 day 

NSPS 

Average of daily values 
for 30 consecutive 

days shall not exceed 

Mercury, total (ng/L) ..................................................................................... 39 .......................................................... 24 

Selenium, total (ug/L) ....................................................................................... 5 ............................................................ . 

TDS (mg/L) .................................................................................................... 50 .......................................................... 24 

(14) Flue gas mercury control wastewater. There shall be no discharge of pollutants in flue gas mercury control 
wastewater. Whenever flue gas mercury control wastewater is used in any other plant process or is sent to a treatment 
system at the plant, the resulting effluent must comply with the discharge standard in this paragraph. 

(15) Gasification wastewater. The quantity of pollutants discharged in gasification wastewater shall not exceed 
the quantity determined by multiplying the flow of gasification wastewater times the concentration listed in the 
following table: 

Pollutant or 
pollutant property 

Maximum for any 1 day 

NSPS 

Average of daily values 
for 30 consecutive 

days shall not exceed 
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Mercury, total (ng/L) .................................................................................... l.8 ......................................................... 1.3 

Selenium, total (ug/L) ................................................................................... 453 ........................................................ 227 

Total dissolved solids (mg/L) .......................................................................... 38 .......................................................... 22 

(16) Combustion residual leachate. The quantity of pollutants discharged in combustion residual leachate shall not 
exceed the quantity determined by multiplying the flow of combustion residual leachate times the concentration 
listed in the following table: 

Pollutant or 
pollutant property 

Maximum for any l day 

NSPS 

Average of daily values 
for 30 consecutive 

days shall not exceed 

Mercury, total (ng/L) ................................................................................... 788 ........................................................ 356 

(17) At the permitting authority's discretion, the quantity of pollutant allowed to be discharged may be expressed 
as a concentration limitation instead of any mass based limitations specified in paragraphs (b)(3) through (16) of 
this section. Concentration limits shall be based on the concentrations specified in this section. 

(18) In the event that wastestreams from various sources are combined for treatment or discharge, the quantity of 
each pollutant or pollutant property controlled in paragraphs (b )( 1) through ( 16) of this section attributable to each 
controlled waste source shall not exceed the specified limitation for that waste source. 

(The information collection requirements contained in paragraphs (a)(8)(ii), (a)(9)(ii), and (a)(lO)(ii), (b)(8)(ii), (b) 
(9)(ii), and (b)(lO)(ii) were approved by the Office of Management and Budget under control number 2040-0040. 
The information collection requirements contained in paragraphs (a)(lO)(iii) and (b)(l0)(iii) were approved under 
control number 20400033.) 

Credits 
[39 FR 36198, Oct. 8, 1974, as amended at 40 FR 7096, Feb. 19, 1975; 40 FR 23987, June 4, 1975; 47 FR 52304, Nov. 
19, 1982; 48 FR 31404, July 8, 1983; 48 FR 31404, July 8, 1983; 80 FR 67896, Nov. 3, 2015] 

SOURCE: 39 FR 36198, Oct. 8, 1974, as amended at 47 FR 52304, Nov. 19, 1982; 80 FR 67893, Nov. 3, 2015, unless 
otherwise noted. 

AUTHORITY: Secs. 101; 301; 304(b), (c), (e), and (g); 306; 307; 308 and 501, Clean Water Act (Federal Water Pollution 
Control Act Amendments of 1972, as amended; 33 U.S.C. 1251; 1311; 1314(b), (c), (e), and (g); 1316; 1317; 1318 and 
1361). 
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N ates of Decisions ( 15) 

Current through November 24, 2016; 81 FR 85098. 

Footnotes 
1 No detectable amount. 

1 No detectable amount. 
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CERTIFICATE OF SERVICE 

I hereby certify that on December 5, 2016, the foregoing was electronically 

filed with the Clerk of the Court using the CM/ECF system, which will send 

notification of said filing to the attorneys of record who have consented to 

electronic service, and served by U.S. Priority Mail to any other attorney of record. 

s/Thomas Joseph Cmar 
Thomas Joseph Cmar 

CERTIFICATIONS UNDER ECF FILING STANDARDS 

Pursuant to paragraph A(6) of this Court's ECF Filing Standards, I hereby 

certify that (1) required privacy redactions have been made, 5th Cir. R. 25.2.13; (2) 

the electronic submission is an exact copy of the paper document, 5th Cir. 

R.25.2.1; and (3) the document has been scanned for viruses with the most recent 

version of a commercial virus scanning program and is free of viruses. 

Dated: December 5, 2016 

s/Thomas Joseph Cmar 
Thomas Joseph Cmar 
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No. 15-60821 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

SOUTHWESTERN ELECTRIC POWER COMPANY; UTILITY WATER ACT 
GROUP; UNION ELECTRIC COMP ANY, doing business as Ameren Missouri; 
WA TERKEEPER ALLIANCE, IN CORPORA TED; ENVIRONMENT AL 
INTEGRITY PROJECT; SIERRA CLUB; AMERICAN WATER WORKS 
ASSOCIATION; NATIONAL ASSOCIATION OF WATER COMP ANTES; 
CITY OF SPRINGFIELD, MISSOURI, by and through the Board of Public 
Utilities; DUKE ENERGY INDIANA, IN CORPORA TED, 

Petitioners, 

V. 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY; GINA 
MCCARTHY, in her official capacity as Administrator of the United States 
Environmental Protection Agency, 

Respondents. 

Petition for Review of Final Administrative Actions of the 
United States Environmental Protection Agency 

DECLARATIONS IN SUPPORT OF THE 
OPENING BRIEF OF PETITIONERS ENVIRONMENTAL INTEGRITY 

PROJECT, SIERRA CLUB, AND WATERKEEPER ALLIANCE, INC. 

Dated: December 5, 2016 Counsel listed on following page 
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Thomas Joseph Cmar 
Earth justice 
1101 Lake Street, Ste. 405B 
Oak Park, IL 60301 
(312) 257-9338 (phone) 
(212) 918-1556 (facsimile) 
tcmar@earthjustice.org 

Matthew Gerhart 
Earthjustice 
633 17th St., Suite 1600 
Denver, CO 80202 
(303) 996-9612 (phone) 
(303) 623-8083 (facsimile) 
mgerhart@earthjustice.org 

Counsel for Sierra Club, Environmental 
Integrity Project, and Waterkeeper 
Alliance, Inc. 

Casey Roberts 
Sierra Club 
1536 Wynkoop St #312 
Denver, CO 80202 
(303) 454-3355 (phone) 
casey.roberts@sierraclub.org 

Joshua D. Smith 
Sierra Club 
2101 Webster St., Suite 1300 
Oakland, CA 94612 
(415) 977-5560 (phone) 
(415) 977-5793 (fascimile) 
joshua.smith@sierraclub.org 

Counsel for Sierra Club 
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SECOND DECLARATION OF DALAL 
ABOULHOSN 

1, Dalal Aboulhmm, declare as follows; 

1 . My name is Dalal Aboulhosn. I am over 18 years old and have 

personal. knowledge of the matters set forth in this declaration. 

2 lam the Deputy Legislative Director for Water and Lands for 

the Sierra Club Federal Policy Team. I have worked in this position 

or sirnilar positions in the Sierra Club since 2008. As a result, I have 

extensive knowledge of the interests and activities of the Sierra Club, 

3 Sierra Club is a nonprofit corporation incorporated in California, 

with more than 640,000 members nationwide. The Sierra Club is 

dedicated to exploring, enjoying, and protecting the wild places of the 

Em1h; to practicing and promoting the responsible use of the Earth 's 

resources and ecosystems; to educating and enlisting humanity to protect 

and restore the quality of the natural and human environment; and to 

using all lawful means to carry out these objectives. 

4 The Sierra Club has a longstanding commitment to ensuring that the 

Clean Water Act is fully enforced, properly implemented and ultimately 

used to ensure Clean Water for all Americans. The Sierra Club trains 

volunteers to monitor their local watenvays for pollutants, has fought for 
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stronger regulations to safeguard waterbodies, and lobbies federal 

government agencies to fully implement and protect keystone 

environmental laws, like the Clean Water Act. The Sierra Club 

recognizes that to have a robust economy and healthy communities, our 

government must be committed to the Clean Water Act and its principles 

to Hreswre and maintain the chemical, physical, and biological integrity of 

the Nm ion's waters," with the goal that all waters be fishable and 

swimmable where possible. 

5 The Sierra Club has an interest in ensuring that the Clean Water Act 

is fully implemented and enforced with respect to steam electric power 

plants, and coal-fired power plants in particular, because power plants 

cause more toxic water pollution than any other industrial source in the 

country. This toxic water pollution harms our members' interest in a 

healthy environment. 

6 In furtherance of that interest, the Sierra Club regularly reviews 

and submits comments on the wastewater discharge permits issued to 

coal-fired power plants. By engaging in these pem1itting processes~ the 

Sierra Club seeks to ensure that these pennits contain stringent limits on 

discharges of coal ash and flue gas desulphurization wastewater, among 

other provisions. Sierra Club also brings enforcement actions against 
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dischargers, including coal- fired power plants, where evidence shows 

they are violating the limits or other terms of their permits. 

7 In addition to these permit-level activities, Siena Club sought to 

further its interests in full implementation of the Clean Water Act with 

respect to coal plants by filing a lawsuit against U.S. EPA to force the 

agency to update its effluent limitation guidelines (ELGs) for coal plants. 

That lawsuit resulted in the agency issuing a proposed ELG rule in the 

summer of 2013. 

8 Siena Club med extensive technical, legal, and policy-based 

comments on EPA's proposed ELGs fbr power plants in the fall of 2013, 

We also gathered thousands of comments from our members and other 

suppo1ters, which we submitted to EPA in order to demonstrate the 

extensive public concern about coal plant water pollution. 

9 Since EPA issued its final ELGs for power plants, the Sierra Club 

has begun evaluating how the rule will be implemented and what role we 

will play in ensuring proper implementation. The rule's restrictions on 

the discharge of coal ash transport water and flue gas desu1phuri.zation 

wastewater wiH lead to significant improvements in water quality and 

public health, and therefore Sierra Club is generally supportive of EPA 'r 

ne,v rule 
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10 However, other aspects of EPA's rule are insufficiently protective of 

water quality and, in Sierra Club's view, fail to comply with the 

requirements of the Clean Water Act. In particular, and despite Sierra 

Club's comments urging EPA to impose more stringent standards, the 

final rule does not adequately address or restrict three specific kinds of 

wastewater. First, although EPA's rule requires compliance with more 

stringent limits and requirements for scrubber effluent and coal ash 

transport water, the agency declined to impose those same limits on so

called legacy wastewater, which is scrubber and coal ash wastewater that 

is generated before the rule's other requirements are incorporated into 

individual facility permits. In effect, EPA's rule creates a grandfathering 

exemption for wastewater that is produced prior to the effective date of 

the rule, but discharged after that date. Second, EPA declined to impose 

more stringent limitations on leachate wastewater, which is water that 

percolates through coal ash impoundments or landfills and is then 

discharged. Fina.Uy, although EPA imposed more stringent limitations 

and requirements for scrubber and ash wastewater from coal~buming 

power plants, the agency declined to impose those same limits on 

scrubber and ash wastewater produced at oil-fired power plants. These 

provisions will allow power plants to continue discharging toxic oil- and 
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coal~ash and scrubber pollution into our nation's waterways, and therefore 

have ham1fu1 effects on the environment, fish and wildlife, and public 

health. 

l t Ahs.cnt an order requiring EPA to reconsider pollution from these 

specific vvastestreams, the ELG rule threatens the interests of Sierra Club 

members in the use and enjoyment of the nation's waters, and threatens 

Sierra Club's mission in protecting the environment, public health, and 

ensuring that the waters of the United States are protected to the full 

extent of the Clean Water Act. 

! declare under penalty of perjury that, to the best of my knowledge, the foregoing 

,s true and correct. 

Dated this 2<J day of November, 2016. 

Dalal Aboulhosn 
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SECOND DECLARATION OF ROBIN GAB.LISH 

l, Robin GarHsh, declare as follows: 

1. My name is Robin Gadish, I am over 18 years old. The information in 

ws decfa.ration is based on my personal experience and my revie,v of 

publicly available infom1.atio11. 

2. I live at 39 Circle Drive} Pekin, Tazewell County, Illinois, 61554, I have 

lived at this address for approximately 15 years~ I live about 2.5 miles 

north of the rowerton coaJ .. fired power plant, and 2.5 miles south of the 

3* I am a current member of the Siem Club, I joined the Sierra Club 3 years 

ago because I have always been a hiker and adventurer and l wanted to 

help address some of the pollution issues in my community, The Sierra 

Club gives me a voice in environmental and conservation issues, 

including water quality issues, For the past year, I have been the 

Conservation Chair for the Heart of Illinois Group of the Sierra Club. 

4. X enjoy recreating outdoors. I frequently camp, kayak~ and water tube 

\¥1th my family, and have been doing so for the past 29 years. \¥hen 

kayaking and tuning_? I enjoy viewing the surroumimg wildlife and 
; 

aesthetic beauty of the area. Nearly all of our water activities are on a 
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stretch of the Illinois ]liver that is downstream of the Powerton and E.D. 

Edwards power plants, 

5. I often cru:np with my family near a stretch of the Illinois River that about 

one mile downriver of the Powerton plant, and 5-l O miles downriver of 

the E.D. Edwards plant fu fact, there are many families who camp in the 

same area, and over the years, this camping area has become an 

important source of community) creating invaluable memories and 

allowing ±or precious quality family time that we hold dearly in this fast 

passed economy where mro incomes are needed. , .My fan1ily has 

crunped, waterskied, and fished at the same campground for 29 years, 

although we have curtailed our warerskiing in recent years to 1mnimize 

our contact ,vith the water due to pollution concerns. We haven't 

waterskied in three years because of pollution concerns. 

6. We have access to some farmland near the campsite which includes a 

groundwater well located within half a mile of the Illinois River. We do 

not drink the water from the well because I am concerned that its quality 

is compromised by the pollution from these two coal plants, 

7. I have also boated and floated on irmertubes many times o:n a stretcl\ of 

the Illinois River that is benveen Peoria and our campsite, and I phm to 

do so again next summer. On these trips, we, travel right past the 
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Powerton plan~ and we often see mends and other outdoor enthusiasts 

boating, fisl:1.ing, swimming, and enjoying the water. In the &Ulnmer, we 

recreated here on average two days a week, and during the warmer 

1nonths that school is in session we go almost e-v·ery weekend. This 

coming summer) I plan to take tny daughter boating and tubing there 

about twice a week 

8, r am aware that the Powerton and E.D. Edwards coal plants discharge 

coal ash wastewater from their facilities to the Illinois River. I know that 

this wute\vater includes toxJc pollution like mercury,. arsenic and 

seierum::n~ which are hamiful to humans, wildlife,. and the environment. 

9. I have, Jong been concerned with the water quality along the stretch of the 

lllinois River that my family uses. I worry that Powerton1s and E.D. 

Edwards' wastewater makes the river unhealthy for contact while 

kayaking, fishing, and water tubing and that the fish I have eaten are 

contaminated and unsafe to consume. I worry fuat the wastewater has a 

:negative impact on the wildlife living in and near the Illinois river. This 

concem affects my aesthetic and :recreational enjoyment of the Illinois 

River, 

l 0. I used to fish in me lllinois Rhrer with my family and we ate what we 

caught However, for the past t\vo years, I have refrained :from fishing m 
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the Illinois River due to water poilution concerns. As a :result of water 

quality impacts from the discharge of coal ash and scrubber wastewater 

from Powerton and E.D, Edwards, I feel that my family, my children, and 

I are missing out on fishing and recreation experiences, precious quality 

family time~ mid memories that we would othervvise have. I believe that 

water poHution from these coal plants is poisoning our waters and 

depriving our children of the traditional family experiences that our 

parents and grandparents gave us. 

11. ! am aware that the U.S. EPA recently issued a new rnle limiting the 

amount of toxic pollution contained in wastewater discharged by coal 

plants like Powerton and E.D, Edwards into waterbodies like the Illinois 

River. I know that the new rule prohibits the discharge of coal ash 

wastewater, requiring the use of dry handling or closed loop systems, and 

requires scrubber wastewater to meet new, more stringent pollution 

limits. I support this aspect of the new rule because it should result m 

improved water quality by reducing the ammmt of toxic pollution that the 

Powerton and E.D. Edwards plants wm be allowed to discharge into the 

lllh.1ois River. If fue new rule is weakened or overturned, I win be denied 

the benefit of improved wate.r quality in the Illinois River. 

12. On the other hand, there are other aspects ofEPA1s rule tl:mt I believe 
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are insuflfoiently protective of water quality and wi11 result in continued 

coru ash and scrubber pollution in the Illinois River, which will continue 

to impair my enjoyment of the water and expose my family and me to 

continued risk Specjfically, it is my understanding that EPA's rule 

effectively exempts from any new treatment requirements coal ash and 

scrubber wastewater that is generated and deposited into coal ash ponds 

before ili.e rule's requirements are specifically incorporated in.to a 

facility, s water pollution permit 

13. It is my understanding that the Powerton water pollution permit 

allows the facility to discharge both coal ash and scrubber wastewater 

from its coal ash impoundment I understand E.D. Edwards also allows 

the discharge of coal ash wastewater. Because EPA' s rule does not 

require new treatment for legacy wastewater, these plants will be allowed 

to continue discharging coal ash and scru.bber wastewater to the Illinois 

River that is stored in the plants~ ash ponds after the rule goes into effect 

Moreover~ given that the water pollution permits for each of those plants 

is already many years overdue, I am concerned that the plants' coal ash 

ponds will continue to discharge coal ash and untreated scrubber 

wastewater long after BP A, s role would have otherwise required the 

plants to meet the rule's new requirements. 

5 

DECIO 

ED_002364A_00001357-00267 



Case: 15-60821 Document: 00513785106 Page: 14 Date Filed: 12/05/2016 

14. I also understand that EP A1 s final role does not impose additional, 

more stringent discharge limits for coai ash leachate, ,v.hfob means that 

the coal ash landfills at Powerton and E.D. Edwards vtill likely be 

permitted to disd:m.rge lmtreated leachate to the Illinois River even after 

the rule goes into effect at the two plan.ts. 

15. These W1treated legacy and leachate wastewater discharges contain 

highly toxic poUut:ants and heavy metals that are harmful to human health 

and the environment For the reasons discussed above, I run deeply 

conceme-d about the impacts of these so--caUed legacy and leachate 

discharges to the quality of water m the Illinois River. Pollution from the 

Powerton and E,D. Edwards plants has already adversely impacted my 

recreational and aesthetic enjoyment of the river. As a result ofEPA~s 

decision not to address leachate and legacy wastewater, I continue to be 

e-oncemed about the impacts of pollution from these plants on my O\V'll 

health and the health ofmy family, Given that EPA's rule allows these 

plants to contirme discharging some of the toxic pollution found in coal 

ash and scrubber wastewater, my family and I wiU not waterski on the 

Illinois River, and we no longer fish. on the river. 

16. A court order requiring EPA to reconsider its decision not to address 

untreated legacy and leachate wastewater '¥Votlld go a long way towards 
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:reducing toxic pollution in the Illinois River and would improve rn.y 

family's use and eujoyment of the river. 

1 declare under penalty of perjury that, to the best of my knowledge~ the 

foregoing is . true and correct 

Dated November 3-Q,, 2(H6. 

rLI~ 
Robin Garlish 
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DECLAR,\TION or JVUCHELLE IlAYNES 

I, Michelle Haynes, declare and state as follows: 

1. My name is Michelle Haynes. I am over 18 years of age, and I am 

competent to give this declaration. The information in this declaration is based on 

my personal knowledge, infom1ation, and belief. 

2. I am a life member of the Sierra Club, the Tennessee Native Plant 

Society, and I am a member and past chair of Tennessee Conservation Voters, and 

I was twice appointed commission member of the Tennessee Conservation 

Cominission under Tennessee Department of Environn1ent and Conservation 

('TDEC"). I have also been a member of the Tennessee Clean Water Network 

('TCWN") since 2012. I do this work and support these organizations to help 

protect our state's water quality, which is very important to me. 

3. I live in a house that I own at 1265 Lock Four Road, Gallatin, 

Tennessee 37066. I moved to this address in 1985 with my husband and raised 

three children on Old Hickory Lake. I have been a resident of Sumner County 

since 1972 and have lived on Old Hickory Lake the entire time. We have had a 

boat dock and permits needed to use lake property for my entire time on the lake. 

4. I live about one-half 1nile downstream of the Tennessee Valley 

Authority's Gallatin coal-fired power plant. This plant includes a series of unlined 

coal ash surface impoundments used to settle out toxic pollutants contained in 
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Gallatin's coal combustion wastewaters. These vast ash impoundments abut Old 

Hickory Lake, a reservoir of the Cumberland River. 

5. I understand that coal-burning power plants like Gallatin produce 

voluminous amounts of coal ash and scrubber wastewater. The coal ash and 

scrubber waste generated at the plant contain many toxic pollutants, including 

arsenic, cadmium, hexavalent, chromium, selenium, lead, mercury, and thallium. I 

understand that these hazardous pollutants can cause serious injury to human 

health, including cancer, and respiratory, developmental, reproductive, and 

neurological harm. I also understand that these chemicals are toxic to fish and 

wildlife. 

6. I learned to waterski in front of the Gallatin plant in 1970. I grew up 

boating, fishing, swimming, waterskiing, and enjoying one of the com1nunity's 

most precious resources, Old Hickory Lake. As a parent, I taught my children to 

enjoy our beautiful lake and at the same time to preserve its quality and natural 

beauty. My garden is watered out of the lake, my dog swims in the lake, and cows 

drink the water on my farm near the Gallatin plant. As landowners on the lake, we 

have tried to preserve and protect the water quality as do many of the residents of 

Sumner County. We know our water is precious. 

7. Pollution of the water will hurt our health, our enjoyment, the 

environment, the county's economy, and our property values. It is my 
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understanding that the Gallatin power plant discharges coal ash transport water and 

scrubber wastewater to the Cumberland River and Old Hickory Lake. Based on 

my understanding of the chemicals in those wastewater streams, I fear that the 

Gallatin plant's discharges will contaminate waters that I use. In addition, if our 

water, the Cumberland River and Old Hickory Lake are contaminated, I fear that 

no one will want to purchase homes in the area. The contamination from these 

discharges will therefore have a huge negative impact on our local economy. 

8. The town of Gallatin's drinking water supply is taken downstream 

from the Gallatin plant. My family and I drink and bathe in this water. Many 

farmers use the water for livestock and crops. Local restaurants serve catfish 

caught locally and fishermen catch fish from the lake to feed their families. I have 

eaten fish caught from the lake from time to time, but in recent years I avoid doing 

so because of concerns about pollution from the power plant. 

9. Because the water quality of Old Hickory Lake affects me on a daily 

basis, I am deeply concerned that the Gallatin plant discharges dangerous 

chemicals into the Cumberland River. I understand that the U.S. EPA recently 

issued a new rule limiting the amount of toxic pollution contained in wastewater 

discharged by coal plants like Gallatin into waterbodies like the Cumberland River 

and Old Hickory Lake. I know that the new rule prohibits the discharge of coal ash 

wastewater, requiring the use of dry handling or closed loop systems, and requires 
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scrubber wastewater to meet new, more stringent pollution limits. I support theses 

aspects of the new rule because they are intended to protect human health, fish and 

wildlife, and waters like the Cumberland River and Old Hickory Lake, which I use 

and enjoy. 

10. However, I believe EPA's new rule is deficient in other respects 

because it will result in continued discharges of certain kinds of coal ash and 

scrubber pollution into waterbodies like the Cumberland River. It is my 

understanding, for example, that EPA's rule effectively exempts from any new 

treatment requirements coal ash leachate discharges, and scrubber and coal ash 

wastewater that is generated and deposited into coal ash ponds before the rule's 

other requirements are incorporated into a facility's water pollution permit. 

11. It is also my understanding that the Gallatin water pollution permit 

allows the discharge of coal ash leachate and coal ash and scrubber transport water 

from its coal ash impoundment. Since EPA's rule does not require new treatment 

for leachate or legacy wastewater, the plants will be allowed to continue 

discharging untreated leachate as well as coal ash and scrubber wastewater stored 

in the plants' ash ponds long after the rule goes into effect. Knowing that these 

toxic leachate and legacy wastewater discharges will continue impairs my family's 

and my own enjoyment of the Cumberland River and Old Hickory Lake. 
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12. 1 am very concerned about the impacts of these untreated cool ~·· t.md 

scrubber contaminants into the Cumberland River and Qld Hickory Lai(e,. Without 

adequate treatment or prohibition on these types ofpollution from the 001mm 

plant, I feel as though it is dangerous to swim, fish, otdrifilt ~~ wat~~!tij~ 

upstream or downstream of the Gallatin power 

recent years, I have limited my own aµd 

the Gallatin coal pond,. as well 

13. 
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SECOND DECLARATION OF JOHN HICKEY 

I, John Hickey, declare as follows: 

l. My name is John Hickey. I am over 18 years old. The information in this 

declaration is based on my personal experience and my review of publicly 

available information. 

2. I live in Webster Groves, St. Louis County, Missouri, 63119 with my spouse 

and my 13- and 15-year old sons. I have lived at my cunent address since 

2001. 

3. I am the Chapter Director for the Missouri Chapter of the Sierra Club. I have 

held this position for over six years. In my position as Chapter Director, I 

work with the Club's volunteer leadership and members on local, state and 

national issues and campaigns. 

4. I am a current member of the Siena Club. I joined the Siena Club in 1997 

because of my care for the environment and my desire to be part of an 

organization that worked on environmental policy issues. 

5. My responsibilities as Chapter Director for the Missouri Chapter include 

trying to clean up water pollution from Ameren's Labadie coal fired power 

plant. For example, we spent several years encouraging the Missouri 

Department ofNatural Resources' ("MDNR")to re-issue Labadie's nearly 

sixteen-year overdue National Pollutant Discharge Elimination System 
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C'NPDES") permit. During the public process to reissue that pennit, the 

Missouri Chapter pushed for stronger limits on the amount of pollution 

Labadie can discharge to the Missouri River. When the Department finally 

reissued the permit in 2015, the agency failed to include strong limits in the 

pennit, which the Chapter has appealed. 

6. The Chapter has also pushed for stronger protections in the NP DES permits 

for Ameren's Meramec and Rush Island coal fired power plants and asked 

the state to implement groundwater monitoring due to concerns about 

unlined leaking coal ash ponds at both locations. 

7. I live downstream from Ameren's Labadie coal fired power plant. I am 

aware that the Labadie coal plant discharges coal ash wastewater from its 

facility to the Missouri River. I know that this wastewater includes toxic 

pollution like mercury, arsenic and selenium, which are harmful to humans, 

wildlife, and the environment. 

8. The water my family and I use for drinking, cooking and bathing is supplied 

by Missouri American Water. I know that Missouri American Water draws 

its water supplies from the Missouri River approximately 15 to 20 river 

miles downstream of the Labadie plant. 

9. I enjoy spending time outdoors and recreate on or along the Missouri River 

downstream of the Labadie coal plant where I enjoy viewing the wildlife and 
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aesthetic beauty of the area. For the past two summers, my family and I 

have engaged in an all-day canoe trip on the Missouri River downstream 

from the Labadie plant. These trips included swimming in the Missouri 

River. My family and I plan go again next year. A few times a year, my 

family and I will bike along the Katy Trail, which runs parallel to the 

Missouri River downstream of the Labadie plant, and hike and wade along 

the creeks that feed into the river. The creeks are sometimes backed up with 

water from the Missouri River when it is high. In the past, my family and I 

have hiked down to the Missouri River bed to look for prehistoric bones and 

antler sheds. 

10.I have long been concerned with the water quality of the Missouri River 

downstream of Labadie. I am concerned about the impact of the water 

pollution from Labadies wastewater to my family and me when we use the 

water for drinking, cooking and bathing. 

11.I am also concerned that Labadie's wastewater makes the Missouri River 

unhealthy for contact while swimming and hiking in the creeks when they 

are backed up. I am also concerned about the impact ofLabadie's 

wastewater on the fish and wildlife in the area, including the endangered 

Pallid Sturgeon that live downstream of Labadie. These concerns affect my 

aesthetic and recreational enjoyment of the Missouri River. 
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12.I know that the U.S. EPA recently issued a new rule limiting the amount of 

toxic pollution contained in wastewater discharged by coal plants like 

Labadie into waterbodies like the Missouri River. I know that the new rule 

prohibits the discharge of coal ash wastewater, requiring the use of dry 

handling or closed loop systems once the state permitting authority 

incorporates those requirements into the water pollution pen11it for power 

plants like Labadie. I support that aspect of the new rule. 

13.Ifthe new rule is implemented, I will benefit from the improved water 

quality that will result from reduction in the amount of toxic pollution that 

the Labadie coal plant will be allowed to discharge into the Missouri River. 

14.Although EPA's new rules represent a positive step in reducing toxic water 

pollution discharges from power plants, EPA's rule is not sufficiently 

protective of recreational and drinking water uses ofwaterbodies like the 

Missouri River, which has long been impacted by discharges from power 

plants like Labadie. For example, it is my understanding that EPA's specific 

limits for scrubber wastewater discharges and the agency's zero discharge 

requirements for coal ash wastewater do not apply to legacy scrubber and 

ash wastewater that is deposited into Labadie's ash ponds before EPA's rule 

requirements are fully incorporated into the planf s pennit. In other words, 

even with EPA's new scrubber wastewater limits and zero discharge ash 
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handling requirements, the Labadie plant will be allowed to discharge 

untreated scrubber and coal ash wastewater into Missouri River that is stored 

in its coal ash pond. Moreover, given the.Missouri Department of Natural 

Resources' nearly sixteen-year delay in reissuing Labadie's 2015 NPDES 

permit, Labadie could continue to discharge any remaining legacy 

wastewater without any new treatment long after compliance with EPA's 

wastewater limits and zero discharge ash handling requirements should be 

required. 

15.Additionally, it is my understanding EPA's final rule does not impose 

additionat more stringent discharge limits for coal ash leachate. Based on 

my review of Labadie' s recent solid waste landfill proposals, it is my 

understanding that the Labadie coal ash landfills will still be permitted to 

discharge leachate to the Missouri River. Thus, I am concerned that the new 

EPA rules-while protective in some respects-would continue to allow 

Labadie to discharge toxic pollutants in legacy and leachate wastewater. 

16.I know that scrubber and coal ash wastewater from power plants like 

Labadie contain highly toxic combinations of heavy metals and other 

pollutants that are harmful to human health, the environment, and wildlife. 

My family and I are often concerned about the impacts that Labadie coal ash 

discharges could have to the drinking water on the Missouri River, as well as 
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dangers to wildlife and human contact while on the water. Knowing that 

there will be additional toxic pollution in the Missouri River as a result of 

EPA' s decision not to impose tighter restrictions for leachate and legacy 

wastewater discharges adversely impacts my recreational and aesthetic 

enjoyment of canoeing, fishing, and viewing wildlife on the river, and I am 

concerned that it impacts my own health and the health of my family who 

contact and drink water from the river. 

1 7 .A court order requiring EPA to reconsider its final rule and impose best 

available technology for legacy and leachate wastewater discharges would 

reduce toxic pollution in the Missouri River and improve my and my 

family's enjoyment and use of the river. 

I declare under penalty of perjury that, to the best of my know ledge, the foregoing 

is true and conect. 

Dated November 30, 2016. 
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DECLARATION OF JUDITH C. HINCH 

I, Judith C. Hinch, declare and state as follows: 

1. My name is Judith C. Hinch. I am over 18 years of age, and 

competent to give this declaration. The information in this declaration is 

based on my personal knowledge, information, and belief. 

2. I reside at 424 Shorebird Lane, Chesapeake, Virginia 23233. 

3. I am a long-time member of Sierra Club. I first joined Sierra 

Club approximately 20 years ago because I support and believe in the 

organization's environmental work, and I am interested in protecting the 

environment, the health of my community, and fish and wildlife. 

4. I live one mile south of the Chesapeake Energy Center power 

plant along Deep Creek, which drains into the Elizabeth River. I have lived 

here for over fourteen years. It is my understanding that the Chesapeake 

power plant discharges wastewater to the Creek 

5. I also own a boat, which I keep at my house on Deep Creek I 

typically take my boat out on the Creek, as well as the Elizabeth River about 

once or twice a year. 

6. I enjoy going boating for the peace and quiet I experience out 

on the water. Approximately once a year, I take my boat out into Deep 

Creek in the direction of the Chesapeake Energy Center, and go boating in 
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Deep Creek near the confluence of Southern Branch of the Elizabeth River 

directly adjacent to the Chesapeake power plant. 

7. I am avid birder, and I enjoy watching birds from my boat 

and from the shoreline. There are many beautiful birds that can be seen 

in the vicinity of the Chesapeake power plant, and I have watched them 

from my boat and on land in the area near the Chesapeake power plant 

throughout the year. 

8. In addition to watching birds near the Chesapeake power plant, 

I also enjoy birding near the Chesterfield power plant in Chesterfield, 

Virginia. I plan to return to both areas in the near future because there are 

many kinds of birds nesting, wading, and feeding in and around the rivers 

and wetlands near both the Chesapeake and Chesterfield power plants. 

9. For instance, I watch birds as I drive over the High Rise 

Bridge, which passes just south of the Olesapeakepower plant. I also 

enjoy watching birds in a small canal a short distance to the west ofthe 

power plant. Birding from my boat and on land, I have seen herons, 

egrets, sand pipers, eagles, hawks, king fishers, osprey, ducks, and 

other birds. 

10. In some years, I have gone boating in the area of the 

Chesapeake power plant on "Clean the Bay Day," which is an annual 
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cleanup event put on by the Chesapeake Bay Foundation, designed to 

remove debris and other pollution from the Chesapeake Bay and its 

tributaries. Although I did not participate in Clean the Bay Day this year, 

I plan to take 1ny boat out in the next several weeks to help clean the bay. 

From 1ny boat, I can pick up debris and garbage easily. 

11. When I go out on my boat to help pick up debris, I typically 

boat from my house to "the Cove," a small island in Deep Creek that is a 

few hundred feet from the power plant. The Cove is a popular recreation 

spot with local boaters, kayakers, and fishermen, and is heavily used 

throughout the year, especially in the summer months. As a result, there 

is often a significant amount of garbage and debris on the island, which I 

clean up so that it will not harm the birds, other wildlife, or the 

environment. 

12. It is my understanding that the Chesapeake power plant has four 

oil-fired electric generating units, frmn which it discharges ash wastewater It is 

also my understanding that ash frmn the power plant includes numerous toxic 

pollutants like mercury, arsenic, selenium, which are harmful to humans, 

wildlife, and the environment. I understand that the Chesapeake power plant 

discharges these pollutants into Deep Creek, which flows into the 

Southern Branch of the Elizabeth River. 
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13. I am also aware that the Chesterfield power plant discharges 

coal ash, scrubber eflluent, and leachate wastewater into the Jaines River. As 

with wastewater from other coal plants, I know this wastewater includes 

toxic pollutants and heavy metals that are harmful to human health and the 

environment. 

14. I am concerned about the impact that these pollutants may be 

having on the water quality near my home, on the river where I go boating, 

and on the birds that depend on rivers and wetlands near both the 

Chesapeake and Chesterfield power plants. I am especially concerned 

about the effect that pollution fron1 these coal- and oil-burning power plants 

may have on birds in the area that come in contact with and eat fish from 

the water near the power plant. I wony that the pollution from the 

Chesapeake and Chesterfield power plants contaminates the fish and other 

food sources that these beautiful birds depend on, and negatively impacts the 

health of the birds and the ecosystem. I also worry that wastewater makes 

the river unhealthy for contact while boating. 

15. My concern about the impact that the pollution may be 

having on the birds changes my experience of boating and birding in the 

area. I feel less enjoyment of the peace and quiet of the experience. 
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16. I intend to continue to go birding in the areas around the 

Chesapeake and Chesterfield power plants, and will continue to go 

boating on Deep Creek. 

17. If the Chesapeake and Chesterfield power plants cleaned up 

the pollution from their operations, I would not be as concerned about 

the health and safety of the birds in the area. 

18. I am aware that the U.S. EPA recently issued a new rule 

limiting the amount of toxic pollution contained in wastewater discharged by 

coal plants like Chesterfield and Chesapeake. I know that the new rule 

prohibits the discharge of coal ash and scrubber wastewater, which should 

result in improved water quality in waters like the James and Elizabeth 

Rivers because it will reduce the amount of toxic pollution that the 

Chesterfield and Chesapeake plants are allowed to discharge. 

19. While I support those aspects of the rule, I believe EPA's rule is 

insufficiently protective in other ways. It is my understanding, for example, 

that EPA declined to apply more stringent limitations to ash and scrubber 

wastewater generated by oil-fired power plants like Chesapeake. It is also 

my understanding that the rule effectively exempts leachate wastewater 

discharges from plants like Chesterfield, which means that the plant will 
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likely be permitted to discharge untreated, toxic leachate to the James River 

even after the rule goes into effect for other plants. 

20. The oil ash and leachate wastewater discharges from plants like 

Chesapeake and Chesterfield, respectively, contain highly toxic pollutants 

and heavy metals. For the reasons discussed above, I am deeply concerned 

about the impacts of these contaminants to the quality of water in the 

Elizabeth and James River. 

21. I believe that a court order requiring EPA to reconsider its 

decision not to address untreated oil ash and leachate wastewater would go a 

long way towards reducing toxic pollution in the Elizabeth and James Rivers 

and would improve my own use and enjoyment of those rivers, and by 

enjoyment of the birds and wildlife that depend on those waters. Sierra 

Club represents my interests in seeking to require EPA to c01nply with the 

Clean Water Act, and I believe that the resolution of this case in favor of 

the Sierra Club will protect my interests and redress my injuries. 

Pursuant to 28 U.S.C. § 1746,I declare under penalty ofpe1jury 

under the laws of the United States that the foregoing is true and 

correct to the best of 1ny knowledge. 

Dated December 5, 2016. 
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Judith C. Hinch 
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SECOND DECLARATION OF RICHARD LETOURNEAU 

I, Richard LeToumeau, declare as follows: 

1. My name is Richard LeToumeau. I am over 18 years old. The information in 

this declaration is based on my personal experience and my review of 

publicly available information. 

2. I live in Hallsville, Harrison County, Texas, 75650. I have lived at this 

address for approximately 35 years. 

3. I am a current member of the Sierra Club. I joined the Sierra Club because I 

felt it was the most effective environmental advocacy group. It gives me a 

voice in environmental and conservation issues, including water quality 

issues. 

4. I enjoy recreating outdoors. I frequently go kayaking, canoeing and fishing, 

especially in the spring and fall, when I engage in those activities 

approximately 15 times per month. When kayaking and canoeing, I enjoy 

viewing the surrounding wildlife and aesthetic beauty of the area. I fish 

approximately half of the time and usually eat what I catch. I often fish 

following rain storms, as the fishing is especially good in these conditions. 

5. I live approximately 12-15 miles north of the H.W. Pirkey coal fired power 

plant I am aware that the H. W. Pirkey coal plant discharges coal ash and 

] 
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scrubber wastewater from its facility to Hatley Creek, which in turn empties 

into the Sabine River, especially after rainstonns. I know that this 

wastewater includes toxic pollution like mercury, arsenic and selenium, 

which are harmful to humans, wildlife and the environment. 

6. I primarily kayak, canoe and fish a stretch of the Sabine River between State 

Highways 149 and 43 due to its close proximity to my house. This stretch 

receives inflows from Hatley Creek and from Brandy Branch Creek, which 

also receives wastewater from Pirkey. 

7. I have long been concerned with the water quality along this stretch of the 

Sabine River. I worry that Pirkey's wastewater makes the river unhealthy for 

contact while kayaking, canoeing and fishing and that the fish I eat are 

contaminated and unsafe to consume. I worry that the wastewater has a 

negative impact on the wildlife living in and near the Sabine River. This 

concern affects my aesthetic and recreational enjoyment of the Sabine River. 

8. I am aware that the U.S. EPA recently issued a new rule limiting the amount 

of toxic pollution that may be discharged in certain types of wastewater from 

coal plants like Pirkey into waterbodies like the Sabine River. I am also 

aware that once the new pollution limits established by EPA's rule are 

incorporated into Pirkey's water pollution permit, the new rule will limit the 

amount mercury, arsenic, and other pollutants found in wastewater from 
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"scrubbers," which coal-burning power plants like Pirkey use to remove 

sulfur dioxide from its exhaust. I also know that going forward the new rule 

will prohibit the discharge of coal ash wastewater and require the use of dry 

ash handling or a closed-loop system. I support these aspects of the new rule 

because I will benefit from the improved water quality that will result from 

reduction in the amount of toxic pollution that the Pirkey plant will be 

allowed to discharge into the Sabine River. 

9. It is my understanding, however, that EPA declined to impose new limits or 

requirements for certain types of toxic wastewater discharges from power 

plants like Pirkey. In particular, it is my understanding that EPA's new 

pollution limits and zero discharge dry ash handling requirements do not 

apply to so-called legacy scrubber and ash wastewater that is produced and 

stored in Pirkey' s coal ash ponds before the new rule is fully incorporated 

into plant's permit. Because Pirkey has no cormnitment to closing its coal 

ash pond, this means that despite EPA's new wastewater limits and zero 

discharge ash handling requirements, the Pirkey plant will still be allowed to 

discharge untreated scrubber and coal ash wastewater that is stored in the 

pond into Hatley Creek 

10.I also understand that EPA's final rule does not apply specific, more 

stringent effluent limits to coal ash leachate, which is wastewater that 
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percolates through stored coal ash landfills and ponds and is then discharged 

into waterways. Based on the current water pollution permit for Pirkey, it 

appears that its coal ash ponds collect and discharge leachate. As a result, I 

am concerned that the new EPA rules governing legacy and leachate 

wastewater allow power plants like Pirkey to continue to discharge toxic 

pollutants into Hatley Creek. 

11.I know that scrubber and coal ash wastewater contain highly toxic 

combinations of neurotoxins and carcinogens and chemicals that can cause 

other diseases. And I am concerned about the impacts that continued 

wastewater discharges from Pirkey could have to the water quality in Hatley 

Creek, and downstream in Brandy Branch Creek and the Sabine River. I 

worry that Pirkey' s wastewater makes the river unhealthy to contact during 

kayaking and canoeing trips, which has ultimately resulted in me kayaking 

less. I am also concerned about the impacts that discharges have on fish and 

wildlife, and whether it is safe to consume the fish that I catch in the Sabine 

River. As a result of water quality concerns, I consume less fish from the 

Sabine River. Additionally, the impacts to fish, wildlife, and the 

environment from the Pirkey plant discharges also affect my aesthetic and 

recreational enjoyment of the Sabine River. 
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l 2J would like to have EPA reconsider its final rule with respect to legacy and 

leachate wastewater discharges. and I would like for the agency to impose 

more stringent limits on the toxic pollution discharged from those waste 

streams. I think it is critical that EPA ensure that power plants like Pirkey 

meet all applicable requirements for protecting the environment, water 

supply1 and wildlife from pollution caused by coal ash and scrubber sludge. 

I declare under penalty of perjury thatf to the best of my knowledge, the foregoing 

is true and correct 

Dated November Jo , 2016. 

~~ 
Richard LeTourneau 
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UNITED STATES COURT OF APPEALS 

FOR THE FIFTH CIRCUIT 

) 
SOUTHWESTERN ELECTRIC POWER ) 

COMPANY, et al., ) 

Petitioners, ) 
) 

V. ) 

) 

Case No. 15-60821 

UNITED STATES ENVIRONMENTAL ) 

PROTECTION AGENCY, et al., ) 

Respondents. ) 
) 

DECLARATION OF JACK G. OTWELL, Jr. 

I, Jack G. Otwell, Jr., hereby declare and state: 

l. I have personal knowledge of the matters stated herein. I am over the age of 

18 and suffer from no legal incapacity. I submit this declaration in support of 

Waterkeeper Alliance, Inc. 's (WKA) participation in this action as a plaintiff. 

2. My name is Jack G. Otwell, Jr. 

3. I became a member of Black Warrior Riverkeeper approximately three (3) 

months ago. Before deciding to donate, I followed the work of Black Warrior 

Riverkeeper on Facebook for many years. 

4. I joined Black Warrior Riverkeeper because I grew up going to this river to 

fish and am concerned about the impact of pollution in the river on human 
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health, as well as on fish and other wildlife. I wanted to be involved in Black 

Warrior Riverkeeper's efforts to clean up the river. 

5. I have been fishing on the Black Warrior River since my childhood, and now 

go approximately once a week. I catch a variety of fish, but especially try to 

catch bass. 

6. I currently fish on Mulberry Fork, and tributary of the Black Warrior River 

right above Plant Gorgas, which is owned by Alabama Power. I also fish a 

few miles downstream from Plant Gorgas on the Black Warrior River. 

7. I am aware that, due to the Bankhead Dam on the Black Warrior River 

downstream from Plant Gorgas, sometimes the water in the Black Warrior 

River and the Mulberry Fork of the river is stagnant or flows backwards in 

near Plant Gorgas. 

8. I have learned that coal ash contains toxic pollutants, including arsenic, 

cadmium, chromium, lead, selenium, and mercury. I understand that these 

substances and others found in coal ash wastewater can have negative effects 

on human health, and can hann fish, birds, and other organisms that are 

exposed to them. I also understand that these same pollutants are in the 

leachate from coal ash ponds and landfills. 

9. I understand that these same pollutants are present in the wastewater 

discharged from coal ash and leachate ponds. 
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10. I am aware that a large amount of coal combustion waste ("coal ash") is 

stored at Plant Gorgas at the coal ash pond commonly referred to as 

Rattlesnake Lake. 

11. I am aware that Alabama Power plans to put leachate from its coal ash 

landfills into Rattlesnake Lake. 

12. I am also aware that Alabama Power discharges wastewater from Rattlesnake 

Lake into the Mulberry Fork pursuant to a permit that authorizes the discharge 

of certain coal ash wastewater. 

13. I understand that, because the Mulberry Fork is sometimes stagnant or flows 

backwards in the area around Plant Gorgas, there is a chance that pollutants 

from Plant Gorgas are also present in parts of the river directly upstream from 

the plant. 

14. Because of my knowledge of the pollutants that Plant Gorgas discharges to 

the Mulberry Fork, I am worried about the health impacts that the water in the 

Mulberry Fork and Black Warrior River will have on others and myself. 

15. I am also concerned about pollutants in the Mulberry Fork and Black Warrior 

River from Plant Gorgas because I sometimes see impacts on the fish. 

Sometimes the fish I catch have visible sores on them, and I saw a fish kill 

near Plant Gorgas this summer. 
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16. Since the fish kill near Plant Gorgas this summer, I have not been able to 

catch any fish in that area. I also recently stopped trying to fish near the plant 

because I am worried about being exposed to whatever pollutants caused the 

fish kill. 

17. Whenever I fish on the Mulberry Fork or the Black Warrior River I do not eat 

what I catch because I am worried that the pollutants in the water make the 

fish unsafe to eat. 

18. I know that some people eat the fish that they catch on the Mulberry Fork and 

Black Warrior River, and worry about whether this might make them sick. 

19. When I run out fishing, I try to limit my contact with the water and avoid 

getting anything that might be dangerous on my skin. For example, when I 

catch a fish and touch it, afterwards I wipe my hands down with hand 

sanitizer. 

20. I also wipe down my boat every time after I use it. This is a lot of work, but I 

do this because I store the boat in my basement, and I do not want to bring 

any dirt or dangerous pollutants into the house. I also frequently rinse off my 

boat for the same reason. 

21. I do not go swimming in the Mulberry Fork, or the Black Warrior River 

downstream, because I am worried that the pollutants in the water could 

impact my health. 
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22. Members of my family do swim in the Black Warrior River, and I worry 

about whether this might make them sick. 

23. I also have seen people swimming right by Plant Gorgas, and worry that the 

pollutants might harm them. 

24. Worrying about these health impacts on others and myself means I do not get 

as much enjoyment from my time on the Mulberry Fork and the Black 

Warrior River as I would if I knew the water was safe. 

25. Regulations requiring Plant Gorgas to remove more toxic pollutants from the 

wastewater discharged from Rattlesnake Lake would enhance my ability to 

use and enjoy the Mulberry Fork and the Black Warrior River because I 

would be less concerned about the water quality of the river. 

26. If I knew that Plant Gorgas was releasing lower amounts of toxic pollutants, I 

would be more comfortable going fishing near the plant. I also would feel 

more comfortable eating the fish I take out of the Mulberry Fork and the 

Black Warrior River. Once I know that it is safe to eat the fish in the Mulberry 

Fork and the Black Warrior River, I would like to bring them home and serve 

them to my family and myself. 

27. If there were less toxic pollutants being released to the Mulberry Fork, I 

would feel more comfortable about going swimming. If the water in the 

Mulberry Fork and Black Warrior River were safe I would go swimming, 
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especially since I believe it would help me with the issues I have with my 

back. I also would be able to enjoy seeing my family swim in the river rather 

than worry about their health. I want my family to enjoy the river that I grew 

up enjoying. I am expecting a grandson soon, and would love for him to be 

able to swim in the Black Warrior River. 

28. If there were lower ainounts of toxic pollutants in the Mulberry Fork and the 

Black Warrior River, I also would be less concerned about carefully wiping 

my boat down after I use it, since I feel like I would be less likely to bring 

dangerous pollutants into my basement. 

29. I am aware that the United States Enviromnental Protection Agency ("EPA") 

published a new rule under the Clean Water Act (the "steam-electric ELG") 

requiring coal-fired power plants to treat their wastewater in a way that 

removes more toxic pollutants from their coal ash wastewater discharges, or 

in some cases, prohibits discharge of those wastewaters entirely. 

30. I am also aware that the EPA decided not to require more stringent treatment 

for leachate from coal ash landfills and impoundments, or for "legacy 

wastewater," which is the coal ash wastewater that is created before the new 

rules are implemented through state permitting anytime between November 1, 

2018 and December 31, 2023. 
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31. I understand that the EPA' s failure to apply more stringent standards to 

leachate means that Alabama Power can continue to put leachate into 

Rattlesnake Lake and discharge it to the Mulberry Fork with minimal further 

treatment until the impoundment is closed. 

32. I understand that EPA's failure to apply the new standards to legacy 

wastewater means that Alabama Power can continue to discharge legacy 

wastewater from Plant Gorgas any time without having to follow the new 

limits in the steam-electric ELG. 

33. I understand that EPA's decision regarding the application of the steam

electric ELG to leachate and legacy wastewater means that for the upcoming 

years, pollutants most likely will continue to be discharged to the Mulberry 

Fork at higher levels than they would have been if the EPA had applied more 

stringent standards to leachate and legacy wastewater. 

34. I will continue to be concerned about the effects on my own health when I am 

out on the Mulberry Fork and the Black Warrior River downstream from 

Rattlesnake Lake. I will continue to avoid eating the fish I catch, fishing near 

Plant Gorgas, and swimming in the river. I also will continue to be worried 

anytime I know my family members or other people are swimming in the 

Black Warrior River. While I love going out to the river and fishing, I cannot 

relax and enjoy my time as much as I want to because of my concerns. I also 
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cannot do the activ~ties that I want to do, like go swimming or eat the fish I 
- ' 

catch. 

35 .. If the EPf's steam-electric ELG appli~d.more ~tringe°:t ~tand~rds to leachate 

and legacy wastewater, I would know th~~ the amount of pollutants entering 

the waterways near me from the Plant Gorgas would be reduced from current 
>I I • l. ' • ~ 

levels over the next few years. This would enhance my enjoyment of the 
... • l, • ~ 

Mulberry Fork and the Black Warrior River downstream of the plant because 
.J . I I ~ :.,. ~ ~ ' 

I would be less worried about the health risks ~rom ~xposure to the water: 

36. Ifth~ EPA's steam-electric ELG applie~,these more stringent standards to 

leachate and legacy wastewater, I would also be more likely to eventually go 
J ' • -

, . ~ 

swimming and eat the fish I catch, "'.'hich would increase my enjoyment of the 
❖ • ' ' 

nver. 

I declare under the penal~y of p_erj_ury that the ~oreg_oing}s true and correct._ 
"'" .,, 

Executed on De.~emb~r 2, 2016.in £~ d-
. 

~, ~ -
JacG.Otwell, J~-

' . 
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DECLARATION OF PAUL ROLKE 

I, Paul Rolke, declare and state as follows: 

1. I am a citizen of the United States and I own a home and cattle 

ranch at 1439 Rolke Ranch Road, Franklin, Texas 77856. My property is 

approximately 2,300 acres, which I co-own with my sister and mother. I 

am retired, but use and enjoy my property for recreational and aesthetic 

purposes, for rest and relaxation, and to raise cattle. 

2. I am currently an active member of Sierra Club and have been a 

member off and on since the 1980's. I am a member of Sierra Club because 

I support and believe in its environmental work, and I am interested in 

protecting the health of my community. 

3. I use my property to raise cattle. I own and graze 

approximately 600-700 head of cattle on my property. The cattle graze from 

grass grown on the property, and regularly wade in and drink water from 

Duck Creek downstream of the Luminant Oak Grove power plant and coal 

ash landfill. My sister directly oversees the cattle operation and lives on the 

property. 

4. I also use the property for recreational, aesthetic, and other 

domestic purposes. There are three different wells that draw water from the 

underlying aquifer for drinking water and domestic water use at five 
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different houses on the property. I regularly visit the property for rest and 

relaxation, and regularly walk along Duck Creek and throughout the 

property, enjoying the scenic views and wildlife and birds that live on and 

migrate through the property. 

5. Several years ago, we became aware that the Oak Grove power 

plant discharges coal ash and scrubber wastewater, as well as landfill 

leachate and other pollutants, into Duck Creek and downstream through our 

property. I am also aware that the facility disposes of coal ash and scrubber 

wastewater into an adjacent landfill and coal ash impoundments, which 

discharge wastewater directly into the creek. My property is located 

approximately 6 miles downstream from the Luminant Oak Grove Power 

Plant and coal ash impoundment. The Oak Grove coal ash impoundment 

discharges coal ash waste to Duck Creek, which runs directly through my 

property. The area where Duck Creek runs through my property is 

characterized by relatively flat bottomlands, which flood easily. At least two 

or three times a year, Duck Creek will flood extensively, potentially 

spreading coal ash residue over large swaths of my property. 

6. I have been vocal about my concerns about coal ash waste and 

contamination from the Oak Grove power plant. In approximately 2010, I 

participated in a contested case hearing involving the water pollution 
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discharges and coal ash landfill at the Oak Grove power plant. Through my 

involvement in that case, I became aware that the facility stores coal ash in a 

landfill that is protected only with an earthen liner, which is more 

susceptible to leak toxic pollutants and heavy metals such as mercury into 

the nearby groundwater than synthetic liners. I understand that these toxic 

pollutants may already be entering Duck Creek through surface water or 

leachate discharges. As part of that proceeding, I voiced my concern about 

the Oak Grove power plant's pollution, and the company's apparent 

unwillingness to do any more than the bare minimum to protect against 

environmental contamination. 

7. I am deeply concerned about the safety, health, and 

environmental risks of discharges from the Oak Grove power plant and coal 

ash impoundment for me, my family, and the nearby community. I 

understand that scrubber and coal ash wastewater from power plants like 

Oak Grove contain many hazardous contaminants, including arsenic, 

cadmium, chromium, lead, mercury, selenium, and thallium. I am concerned 

that discharges from the power plant and its coal ash ponds have adverse 

impacts to my property, my cattle, and my enjoyment of the creek. 

8. I know that scrubber, coal ash, and leachate wastewater 

discharges contain highly toxic combinations of neurotoxins and 
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carcinogens and chemicals that can cause other diseases. My family and I 

are often concerned about the impacts that the Oak Grove discharges could 

have to both surface and groundwater. We draw drinking water from the 

wells on our property and we worry about the impacts that pollution from 

Oak Grove may have on our drinking water. We also worry about the 

impacts that coal ash or scrubber pollution in Duck Creek may have on our 

cattle which drink from the creek and graze on grasses that may be covered 

in coal ash residue from flood events. 

9. I am also worried about the harm to the enviromnent that can be 

caused by the coal ash. I worry about the risks to the health of Duck Creek 

and fish and wildlife from coal ash entering the creek. I enjoy walking along 

the creek, and watching the wildlife in and around the river. I ain afraid that 

these recreational pursuits will be lost if the creek is polluted by coal ash or 

chemicals leaching from the coal ash impoundment. 

10. I understand that EPA recently issued a new rule limiting the 

amount of toxic pollution contained in wastewater discharged by coal plants 

like Oak Grove. I know that the new rule prohibits the discharge of coal ash 

wastewater, requiring the use of dry handling or closed loop systems, and 

requires scrubber wastewater to meet new, more stringent pollution limits. I 
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am generally supportive of the rule because it will reduce the amount of 

pollution that Oak Grove is allowed to discharge into Duck Creek. 

11. In other respects, however, the rule is not sufficiently protective of 

waterways like Duck Creek. As I understand it, the rule does not apply 

stringent treatment limits or requirements on leachate discharges from coal 

ash pits like the ones adjacent to Oak Grove. Additionally, the rule allows 

coal plants like Oak Grove to continue to discharge scrubber and coal ash 

wastewater that is produced before the rule's requirements are specifically 

incorporated into the water pollution permit for the plant. This effectively 

grandfathers or exempts certain wastewater discharges from the more 

stringent requirements that will apply to new wastewater. Moreover, given 

that Texas has historically been slow to update its water pollution permits, 

Oak Grove could continue to discharge this so-called legacy wastewater for 

several years longer than it would otherwise be allowed to do for newly 

generated waste. As with all coal ash and scrubber waste, untreated legacy 

and leachate wastewater contains highly toxic pollutants and heavy metals 

that are harmful to human health and the environment. As a result ofEPA's 

decision not to address these wastewater streams, I continue to be concerned 

about the impacts of pollution from Oak Grove on my property, my cattle, 

the health ofmy family, and my enjoyment ofmy property. 
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12. A court order requiring EPA to reconsider its decision not to 

address untreated legacy and leachate wastewater would likely reduce the 

amount of pollution from Oak Grove in Duck Creek. At a minimum, it 

would ensure that the rule is as protective of human health and the 

environment as possible. As a result, requiring EPA to reconsider the rule 

would improve my use and enjoyment ofmy property, including Duck 

Creek, and it would assuage some of my concerns about the toxic pollution 

from Oak Grove. 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that all of 
the forgoing is true and correct. 

Signed on this _30th_ day ofNovember 2016. 

Paul Rolke 
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UNITED STATES COURT OF APPEALS 
FOR TIIB FIFTH CIRCUIT 

SOUTHWESTERN ELECTRIC POWER 
COMP ANY, et aL, 

Petitioners, 

v. 

UNITED STA TES ENVIRONMENT AL 
PROTECTION AGENCY, et al., 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--___ ,,,_,,,,,,,_,,,_,,,,,,,,,,,,,,,,,,,_,,,,,,,,,,,_,,,,,,,,,,,,,.) 

Case No. 15-60821 

SECOND DECLARATION OF ERIC SCHAEFFER 

I, Eric Schaeffer, declare and state as follows: 

1. My name is Eric Schaeffor1 and I am the Executive Director of the 

Envirornnental Integrity Project ("ElP'} I founded the organization in 2002, and 

have served as the Executive Director since then. I am also the Secretary of EI.P's 

Board of Directors. 

2, ElP is a non-profit organization based in Washington, D.C. and 

Austin, Texas, dedicated to ensuring the effective enforcement of state and federal 

environmental laws to protect public health and the environment. EIP's offices are 

located at 1000 Vermont Avenue, NW~ Suite 1100, Washington D.C.i 20005, and 

707 Rio Grande, Suite 200, Austin, Texas 78701. 
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3. EIP~s three objectives are: to provide objective analysis of how the 

failure to enforce or implement environmental laws increases pollution and affects 

the public's health; to hold federal and state agencies, as well as individual 

corporations, accountable for failing to enforce or comply with environmental 

laws; and to help local communities in key states obtain the protection of 

environmental laws. 

4. To further this mission, EIP advocates for laws to protect public 

health and the environment from air and water pollution from coal-fired power 

plants and other large sources of pollution. As part of its efforts to ensure effective 

enforcement of environmental laws, EIP participates in federal and state 

rulemakings related to water pollution from the utility industry and brings lawsuits 

to enforce the Clean Water Act on behalf of community and environmental groups 

that are harmed by coal plant pollution. In addition, EIP uses public data obtained 

through FOIA requests to develop reports, media materials, and litigation briefs 

that educate the public and decision~makers. 

5. I am aware that the EPA recently promulgated a final rule regulating 

the discharge of pollutants from the Steam Electric Industry, know11 as the 

''Effluent Limitations Guidelines and Standards for the Steam Electric Power 

Generating Point Source Category'' ("'ELG Rulen). The ELG Rule primarily 

2 
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regulates wastewater from the storage and disposal of the byproducts of coal 

combustion~ generally known as Hcoal ash." 

6. EIP invests substantial time and effort in documenting ground and 

surface water pollution caused by coal ash disposal. EIP uses this information to 

help ensure that coal-burning power plants comply with state and federal 

environmental laws, and to advocate for improvements to existing laws to protect 

human health and the environment from the unsafo disposal of coal ash. For 

example, in 2013 EIP published a report with the Sierra Club and other 

organizations detailing how coal-burning power plants were frequently discharging 

wastewater without monitoring of, or limits on, toxic pollution, often into 

waterways that were impaired for coal ash pollutants. In 2015 EIP published a 

report with .Physicians for Social Responsibility and other organizations explaining 

that the EPA had underestimated the monetary value of the human health benefits 

of the proposed ELG Rule. EIP has also published a series of reports documenting 

coal ash Hdamage cases," which include many cases of surface water impacts from 

coal ash. 

7. In addition to informing the public about discharges of pollution from 

power plants and other industrial facilities through reports, EIP represents citizens 

and groups~ on a pro bono basis, whose health, recreational, aesthetic and other 

environmental interests are harmed by coalMburning power plants and other 
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industrial sources in their communities. Among other things, EIP advocates on 

behalf of these citizens and groups by reviewing permits required under the Clean 

Water Act and challenging them when necessary, and by bringing enforcement 

actions when sources violate conditions of state-issued perm.its or federal law. For 

example, EIP has been involved in legal challenges to several Clean Water Act 

permits in Tennessee that failed to include the case-by-case limits on toxic 

pollutants that are required in the absence of comprehensive Effluent Limitations 

Guidelines. 

8. Our ability to carry out our mission, and specifically our ability to 

provide legal assistance to people affected by coal ash pollution, is directly 

dependent on the extent to which EPA carries out its statutory mandate under the 

Clean Water Act, including the extent to which EPA regulations protect human 

health and the environment consistent with the Clean Water Act's requirements. 

9. By creating uniform, national regulatory standards, the ELG Rule wm 

replace the existing legal framework, under which states when issuing permits to 

power plants ( or EPA itself, when acting as the permitting authority) are required 

to make case-by-case determinations about the best available technology to treat 

toxic coal ash pollutants that power plants seek authorization to discharge. The 

ELG rule's establishment of uniform~ national standards that must be incorporated 

into all power plant permits creates a Mfloor" of protections that will allow EIP to 
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make more effective use of its limited resources, because we will not have to 

review or challenge case-by-case determinations, or the lack thereof, when 

advocating for greater protections for downstream communities. 

10. The ELG Rule will also provide monitoring data that will provide EIP 

and the affected public with evidence of each permitted facility's compliance or 

noncompliance with the Clean Water Act This wm be a significant improvement 

over the status quo, in which monitoring data are either absent or difficult to 

obtain. 

11. Because our ability to carry out our mission depends on EPA's 

adherence to its Clean Water Act mandate, EIP has invested substantial time and 

effort to push EPA to issue a strong ELG Rule. In 2009, EIP notified EPA of our 

intent to sue the Agency for failing to meet its statutory obligation to review and~ 

as appropriate, revise, the Effluent Limitations Guidelines for the Steam Electric 

Power Generating Category. We then participated in litigation and negotiations 

that resulted in a consent decree establishing a deadline for EPA to promulgate a 

final ELG Rule. 

12. During the ELG rulemaking, EIP submitted comments on the 

proposed rule~ released public reports about the significance, strengths, and 

weaknesses of the proposed rule, and met with EPA and other government actors 

to advocate for a strong final Rule. 
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13. Unfortunately, some aspects ofEPA's final steam electric ELG rule 

fall short of what the Clean Water Act requires. In particular, and despite 

comments from EIP and partners urging EPA to establish more stringent standards, 

the final rule does not adequately set any new treatment standards for so-called 

''legacy wastewater'i that has already been generated and is stored in 

impoundments as of the date that compliance with the rule is required at each 

plant. Neither does the rule set any new treatment standards for leachate from 

impoundments or IandfiHs. Both of these provisions will allow power plants to 

continue discharging those wastestreams without adequate treatment to remove 

toxic pollutants, which win have harmful effects on human health, fish, and 

wildlife. 

14. I have lived in the Washington, D.C. area, in the heart of the 

Chesapeake Bay watershed, for 39 years. Over that time I have fished in, kayaked 

and canoed on, swum in, and otherwise enjoyed the waterways of the Chesapeake 

Bay watershed, specifically including the Potomac River, and I have relied on 

water from the Potomac River for consumption and household use. The same is 

true of many ofEIP's Board and staff. 

15. I am aware that the EPA anticipates significant improvements in 

Chesapeake Bay water quality as a result of this rule. Specifically, the EPA has 

identified nine steam electric power plants that discharge wastewater to the 
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Chesapeake Bay Watershed, including, for example, the Brandon Shores, Herbert 

A. Wagner, and Chalk. Point power plants in Maryland, and the Brunner Island 

power plant in Pennsylvania. This wiH help reduce the water quality impairments 

that are curr,m.tly affecting the Chesapeake Bay, thereby increasing the 

opportunities that l, my Board, and my staff have for enjoying the waterways of 

the Chesapeake Bay watershed. 

16. However, because the EPA's final steam electric ELG rule does not 

require more stringent treatment standards for legacy wastewater or leachate, my 

aesthetic and recreational enjoyment of watervvays in the Chesapeake Bay 

watershed will continue to be adversely impacted by coal-burning power plants. 

The same will be true for other EIP Board and staff members. To cite just two 

specific examples, it is my understanding that the Brandon Shores power plant will 

likely discharge legacy wastewater :from its retention basins, and the Brunner 

Island power plant wm likely continue to discharge legacy ash impoundment water 

and landfill leachate, in both cases without adequate federally-required pollution 

limits. 

l 7. My understanding is that, if the steam electric ELG rule were to be 

remanded to require EPA to set new, more stringent pollution limits on legacy 

wastewater and leachate, the permits for coal-burning power plants discharging 

into the Chesapeake Bay watershed would need to be revised to reflect the new 
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limits. This would require these plants to discharge lower levels of pollutants in 

any legacy wastewater and leachate discharges and would thereby help redress my 

concerns and those ofEIP's Board and staff who use and enjoy waterways that will 

be adversely affected by these discharges. 

I declare, under penalty of perjury, that the foregoing is true and correct 

Executed on this d}yil',/ day of December, 2016, 

Eric Schaeffer, Execu 
Environmental Inte 
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UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

SOUTHWESTERN ELECTRIC POWER 
COMP ANY, et al., 

Petitioners, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 15-60821 
V. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY, et al., 

Respondents. 

----------) 

DECLARATION OF MARC A. YAGGI 

t Marc A. Yaggi, hereby declare and state: 

l. I have personal knowledge of the matters stated herein. I am over the age of 

18 and suffer from no legal incapacity. I submit this declaration in support of 

Waterkeeper Alliance, Inc. 's (WKA) participation in this action as a 

petitioner. 

2. I am the Executive Director of WKA. As Executive Director, I am responsible 

for supervising all employees of WKA and for providing overall direction to 

the organization~s campaigns and fulfillment of the organization's mission. 

3. I received a Bachelor of Science in administration of justice from 

Pennsylvania State University. I earned a Juris Doctor degree and a Master of 

Laws (LL.M) degree from Pace University School of Law. 

1 
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4. WKA is a nonprofit corporation headquartered in New York City that 

strengthens and grows a global network of grassroots leaders protecting 

everyone's right to clean water. WKA is a membership organization, cunently 

comprised of 302 member Waterkeeper organizations (WKOs) and 

Waterkeeper Ai111iates (Affiliates) in 34 countries on 6 continents. WKOs and 

Affiliates also have individual members. 

5. There are 164 member WKOs and Affiliates in the United States. WKA bas 

interests in the matters addressed herein that are aligned with the interests of 

WKOs and Affiliates and their individual members. Every case that WKA 

· brings is on behalf of itself, WKOs and Affiliates, and the WKOs and 

Affiliates' individual members. 

6. Black Warrior Riverkeeper is a member ofWKA in good standing. 

7. WKA's organizational model emphasizes grassroots advocacy. To become a 

member of WKA, prospective WKOs and Affiliates must submit a proposal 

demonstrating they will meet a series of "quality standards'' upon becoming a 

licensed WKO or Affiliate. A committee of the WKA board of directors meets 

regularly to vote on whether to approve or deny new WKO or Affiliate 

proposals. Each WKO or Affiliate is associated with a particular body of 

water or watershed, which represents the WKO or Affiliate's Hjurisdiction." 
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WKOs and Affiliates seek to protect and preserve water quality within each of 

their jurisdictions by advocating for compliance with environmental laws, 

responding to citizen complaints, identifying problems that negatively affect 

their water bodies, and devising appropriate remedies to address those issues. 

8. WKA advances its own interests, those of its member WKOs and Affiliates, 

and those of the WKOs and Affiliates' individual members, through a variety 

of means, including identifying noncompliance with federal and state 

environmental laws and regulations, and bringing that noncompliance to 

regulatory authorities' attention. WKA also brings litigation on behalf of 

itselt: its member WKOs and Affiliates, and their respective individual 

members to enforce federal and state environmental laws and regulations. 

9. Through my educational and professional experience, I have gained extensive 

knowledge about a wide range of environmental topics~ including the harmful 

effects of pollution associated with coal extraction and combustion on aquatic 

ecosystems and human health. 

10. My educational and professional expenences have taught me that coal 

combustion wastewater-including bottom ash, fly ash, and flue gas 

desulfurization ('~FGD") wastewater-discharged by coal-burning power 

plants typically contains contaminants such as mercury, arsenic, lead, 
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manganese, selenium, chromium, and other toxic pollutants that are harmful 

to human health and aquatic ecosystems. I am also aware that leachate from 

coal combustion landfills and impoundments typically contains similar toxic 

pollutants. 

11. To achieve its organizational mission of strengthening and growing a global 

network of grassroots leaders protecting everyone's right to clean water, 

WKA concentrates its work on certain issues that most strongly affect that 

mission, especially when an issue affects a large number of member WKOs 

and Affiliates. One such issue is water pollution resulting from the extraction, 

transportation, . combustion, and disposal of coaL WKA staff work vvith 

WKOs, Affiliates~ and other pai1ners to investigate coal-related pollution 

sources and to implement strategies to abate such pollution. The Clean Water 

Act, and federal and state regulations implementing the Act, are primary tools 

that WKA and its member WKOs and Affiliates rely on to protect waterways 

from coal pollution. For example, as WKA's U.S. Coal Campaign 

Coordinator and Staff Attorney, Pete Harrison performs a wide range of 

services for WKA and various WK.Os and Affiliates to help those 

organizations identify and address issues of water pollution related to coal

burning power plants. In this role, Harrison has reviewed Clean Water Act 
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National Pollutant Discharge Elimination System ("NPDES") pennits, 

discharge monitoring reports, and downstream water quality data for dozens 

of coal~burning power plants and their associated coal combustion residual 

("coal ash") impoundments and landfills. Harrison has also observed 

permitted and unpermitted discharges into surface water bodies at those sites. 

12. WKA and its member WKOs and Affiliates frequently participate in 

administrative processes before state and federal agencies, including the 

United States Environmental Protection Agency ("EPA"), concerning 

proposed NPDES permits for coal-burning power plants, in order to urge 

those agencies to require discharge limits in NPDES pe1mits for coal-burning 

power plants that are consistent with Clean Water Act requirements. 

13. In addition, WKA and its member WKOs and Affiliates frequently participate 

in citizen enforcement suits under the Clean Water Act, including citizen suits 

against the owners or operators of coal-burning power plants when they 

discharge pollutants without a NPDES permit or violate the discharge limits 

or other conditions of their NPDES permits. 

14. I am aware that coal-fired power plants discharge coal combustion 

wastewater, including bottom ash, fly ash, FGD wastewater, and leachate into 
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many of the surface waters that WKA aspires to protect, including many 

surface waters associated with particular WKOs and Affiliates. 

15. I am informed and believe that at power plants within WKO and Affiliate 

jurisdictions in the United States there are more than 150 coal ash sites, which 

include coal ash landfills and/or coal ash impoundments, discharging to 

surface water. More than fifty (50) individual WKOs in the United States have 

at least one ( 1) coal ash landfills and/or coal ash impoundments at a power 

plant that discharges to surface water located within their jurisdiction. n 

16. I understand that, cumulatively, current discharge limits in the NPDES 

permits for coal-burning power plants allow discharges of over a billion 

pounds of toxic pollution to waterways in the United States each year. 

17. I am aware that EPA bas adopted a final tule establishing new discharge limits 

on toxic pollutants and nutrients from coal-fired power plants that must be 

implemented in power plant NPDES permits. This rule is called the "Effluent 

Limitations Guidelines and Standards for the Steam Electric Power 

Generating Point Source Categorf' (also known as the "ELG RuleH). When 

EPA proposed the ELG rule in 2013, WKA worked with WKOs and pat1ner 

organizations on comments urging EPA to finalize a strong rule consistent 

with Clean Water Act requirements. WKA also took a number of other steps 

6 

DEC63 

ED_ 002364A_ 0000135 7 -00320 



Case: 15-60821 Document: 00513785106 Page: 67 Date Filed: 12/05/2016 

to advocate for a strong final ELG rule, including working with partner 

organizations to issue reports on the rulemaking and meeting with the White 

House Office of Management and Budget and other decision-makers. 

18. I understand that the ELG Rule will require more stringent treatment, and in 

some cases complete elimination, of discharges of coal combustion 

wastewater, including bottom ash, fly ash, and FGD wastewater. I also 

understand that this increased treatment and/or elimination of discharges will 

prevent significant amounts of toxic and nutrient water pollution from 

entering waterways around the country, including in WKO and Affiliate 

jurisdictions. 

19. 1 understand that the ELG Rule does not include requirements for more 

stringent treatment of "legacy wastewater/' which is coal combustion 

wastewater that is produced at coal-fired power plants prior to the ELG rule 

limits being imposed on the plants through permitting, which the rule requires 

to occur on a date that is "as soon as possible" for each plant on or after 

November 1, 2018, and in any event, no later than December 31, 2023. I 

understand that this means that power plants will be able to discharge legacy 

wastewater at any point after that date without having to meet any new 

pollutant limitations under the rule. 
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20. I understand that the EPA's decision in the ELG rule to require less stringent 

treatment of legacy wastewater also forecloses any federal requirement that 

permitting authorities consider whether more stringent treatment for legacy 

wastewater is available and affordable on a case-by-case basis. 

21. I am aware that many coal ash impoundments, including those located in 

WKOs and Affiliates~ watersheds, will be dewatered and closed in the coming 

years. I understand that, for a majority of plants, all of the wastewater released 

during dewatering would be considered legacy wastewater under the ELG 

rule, which means permitting authorities will not be required to evaluate 

whether treatment to reduce toxic pollution is available and affordable for that 

facility. l understand that millions of gallons of toxic wastewater could enter 

waterways in the corning years as a result of this. This would harm the 

interests that \,VKA, \,VKOs and Affiliates, and their respective individual 

members have in improving water quality in bodies of water. 

22. I understand that the ELG Rule also does not include requirements for more 

stringent treatment of leachate from coal combustion landfills and 

impoundments. I understand that this means that the ELG rule sets no new 

limits on the discharge of toxic metals from leachate~ instead allowing for 

leachate to continue to be treated using only gravity settling in impoundments. 
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23. I am aware that, because many coal ash impoundments will be dewatered and 

closed over the coming years, more coal-fired power plants will be using 

landfills to store and dispose of coal ash. I understand that this is likely to lead 

to an increase in discharges of leachate from landfills. Coal-fired power plants 

discharging pollutants from leachate will further degrade bodies of water with 

toxic pollutants, which harms the interests of WKA, WKO and Affiliates, and 

their respective individual members. 

24. I understand that, if the ELG rule were to be remanded to require EPA to set 

more stringent treatment-based limits on leachate and legacy wastewater, 

permits for the plants would need to be revised to reflect this. As a result, 

lower levels of pollutants would be discharged to member WKOs and 

Affiliates' waterways, thus redressing the concerns of WKA, WKOs and 

Affiliates, and their respective individual members regarding water quality 

impacts from leachate and legacy wastewater. 

I declare under the penalty of peijury that the foregoing is true and correct. 

Executed on November 30, 2016 in New York, New York. 
_,.,./ 

~ 
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No. 15-60821 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

SOUTHWESTERN ELECTRIC POWER COMPANY; UTILITY WATER ACT 
GROUP; UNION ELECTRIC COMP ANY, doing business as Ameren Missouri; 
W ATERKEEPER ALLIANCE, IN CORPORA TED; ENVIRONMENT AL 
INTEGRITY PROJECT; SIERRA CLUB; AMERICAN WATER WORKS 
ASSOCIATION; NATIONAL ASSOCIATION OF WATER COMPANIES; 
CITY OF SPRINGFIELD, MISSOURI, by and through the Board of Public 
Utilities; DUKE ENERGY INDIANA, IN CORPORA TED, 

Petitioners, 

V. 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY; SCOTT 
PRUITT, in his official capacity as Administrator of the United States 
Environmental Protection Agency, 

Respondents. 

Petition for Review of Final Administrative Actions of the 
United States Environmental Protection Agency 

REPLY BRIEF OF PETITIONERS ENVIRONMENTAL INTEGRITY 
PROJECT, SIERRA CLUB, AND WATERKEEPER ALLIANCE, INC. 

Dated: February 22, 2018 Counsel listed on following page 
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Thomas Joseph Cmar 
Earthjustice 
1101 Lake Street, Ste. 405B 
Oak Park, IL 60301 
(312) 257-9338 (phone) 
(212) 918-1556 (facsimile) 
tcmar@earthjustice.org 

Matthew Gerhart 
3639 N. Clayton St. 
Denver, CO 80205 
(510) 847-7721 (phone) 
megerhart@gmail.com 

Counsel.for Sierra Club, 
Environmental Integrity Project, and 
Waterkeeper Alliance, Inc. 

Casey Roberts 
Sierra Club 
1536 Wynkoop St #312 
Denver, CO 80202 
(303) 454-3355 (phone) 
casey.roberts@sierraclub.org 

Joshua D. Smith 
Sierra Club 
2101 Webster St., Suite 1300 
Oakland, CA 94612 
(415) 977-5560 (phone) 
( 415) 977-5793 (facsimile) 
joshua.smith@sierraclub.org 

Counsel for Sierra Club 
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CERTIFICATE OF INTERESTED PERSONS 

The undersigned counsel of record certifies that the following listed persons 

and entities as described in the fourth sentence of Rule 28.2.1 have an interest in 

the outcome of this case. These representations are made in order that the judges 

of this court may evaluate possible disqualification or recusal. 

1. Petitioners: Southwestern Electric Power Company, Union Electric 
Company, Duke Energy Indiana, Inc., the City of Springfield, 
Missouri, American Water Works Association, and National 
Association of Water Companies 

2. Petitioners and Intervenor-Respondents: Utility Water Act Group, 
Environmental Integrity Project, Sierra Club, and Waterkeeper 
Alliance, Inc. 

3. Intervenor-Respondent: Clean Water Action 

4. Respondents: United States Environmental Protection Agency; E. 
Scott Pruitt, Administrator, United States Environmental Protection 
Agency 

5. Counsel for Petitioners Southwestern Electric Power Company, 
Utility Water Act Group, Union Electric Company: Kristy A. N. 
Bulleit and Harry Margerum Johnson, III, Hunton & Williams LLP 

6. Counsel for Intervenor-Respondent Utility Water Act Group: Kristy 
A. N. Bulleit, Harry Margerum Johnson, III, and Timothy L. 
McHugh, Hunton & Williams LLP 

7. Counsel for Duke Energy Indiana, Inc.: Sean M. Sullivan, Troutman 
Sanders LLP 

8. Counsel for City of Springfield, Missouri: Thomas J. Grever, Shook, 
Hardy, and Bacon L.L.P. 
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9. Counsel for American Water Works Association and the National 
Association of Water Companies: John A. Sheehan, Michael Best & 
Friedrich 

IO.Counsel for United States Environmental Protection Agency and Gina 
McCarthy: Martin F. McDermott and Tsuki Hoshijima, United States 
Department of Justice; Avi S. Garbow and Jessica H. Zomer, United 
States Environmental Protection Agency 

1 I.Counsel for Sierra Club Only: Casey Roberts and Joshua D. Smith, 
Sierra Club 

12.Counsel for Clean Water Action, Environmental Integrity Project, 
Sierra Club, and Waterkeeper Alliance, Inc.: Thomas Joseph Cmar, 
Earthjustice, and Matthew Gerhart 

13.Clean Water Action, Sierra Club, and Waterkeeper Alliance, Inc. are 
each non-profit organizations that maintain an open membership 
invitation to organizations, businesses, individuals, and the public in 
general. Accordingly, their memberships consist of many individual 
members. 

Neither Clean Water Action, Environmental Integrity Project, Sierra 
Club, nor Waterkeeper Alliance, Inc. has parent companies, and no 
publicly-held company owns a 10% or greater interest in any of the 
aforementioned non-profit organizations. 

11 

Respectfully submitted, 

s/Thomas Joseph Cmar 
Thomas Joseph Cmar 
Earth justice 
1101 Lake Street, Ste. 405B 
Oak Park, IL 60301 
(312) 257-9338 (phone) 
(212) 918-1556 (facsimile) 
tcmar@earthjustice.org 

s/Matthew Gerhart 
Matthew Gerhart 
3639 N. Clayton Street 

ED_002364A_00001358-00004 



Case: 15-60821 Document: 00514359255 Page: 5 Date Filed: 02/22/2018 

111 

Denver, CO 80205 
(510) 847-7721 (phone) 
megerhart@gmail.com 

Counsel for Sierra Club, 
Environmental Integrity Project, and 
T¥aterkeeper Alliance, Inc. 

s/Casey Roberts 
Casey Roberts 
Sierra Club 
1536 Wynkoop St #312 
Denver, CO 80202 
(303) 454-3355 (phone) 
casey.roberts@sierraclub.org 

sl.Joshua D. Smith 
Joshua D. Smith 
Sierra Club 
2101 Webster St., Suite 1300 
Oakland, CA 94612 
(415) 977-5560 (phone) 
(415) 977-5793 (fascimile) 
joshua.smith@sierraclub.org 

Counsel/or Sierra Club 

ED_002364A_00001358-00005 



Case: 15-60821 Document: 00514359255 Page: 6 Date Filed: 02/22/2018 

RELATED CASES 

Respondent EPA's brief accurately summarizes the procedural history of 

cases filed by the Enviromnental Petitioners, and other parties, challenging two 

separate EPA actions, which are not at issue in this case: a stay of the rule at issue 

in this case under the Administrative Procedure Act, 5 U.S.C. § 705, and a 

subsequent rule postponing certain compliance deadlines in the rule at issue in this 

case by two years. EPA Br. at i-iv. After the filing ofEPA's brief, the D.C. 

Circuit Court of Appeals transferred to this Court the protective petition for review 

that Environmental Petitioners and other parties filed challenging EPA's rule 

postponing certain compliance deadlines. See Clean TVater Action v. Pruitt, No. 

17-1216, ECF No. 1716063 (order entered Feb. 1, 2018). 

These challenges to separate agency actions staying or postponing the 

compliance deadlines in the rule at issue in this case do not qualify as "related 

cases." The issues involved, concerning the lawfulness of those separate actions, 

are not the same as, or even similar to, the issues being adjudicated in this 

proceeding. 

Environmental Petitioners are not aware of any cases that are "related" to 

this case. 

IV 
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BAT 

BPT 

CWA 

EA 

ELG 

EPA 

FGD 

RTC 

TWPE 

UWAG 

GLOSSARY 

best available technology economically achievable 

best practicable technology 

Clean Water Act 

environmental assessment 

effluent limitations guideline 

United States Environmental Protection Agency 

flue gas desulfurization 

response to cormnents 

toxic weighted pounds equivalent 

Utility Water Act Group 
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INTRODUCTION 

The United States Environmental Protection Agency ("EPA") violated the 

Clean Water Act by promulgating revised effluent limitation guidelines ("ELGs") 

that set limits for legacy wastewater and leachate based on the continued use of 

impoundments, despite finding that impoundments are ineffective at removing 

dissolved, toxic metals such as arsenic, lead, and mercury, which are all prevalent 

in power plant wastewaters. The Clean Water Act requires EPA to set limits based 

on the best available technology economically achievable ("BAT"), which this 

Court ( along with the vast majority of courts) have held to be the technology used 

by the best-performing plant in the industry. Because EPA found that technologies 

more effective than impoundments at treating legacy wastewater and leachate are 

available and already in use by power plants, the agency's decision to set BAT 

limits for legacy wastewater and leachate based on impoundments violates the 

Clean Water Act and is inconsistent with the agency's own record. 

In its defense, EPA claims it lacked the data necessary to set limits for 

legacy wastewater based on more effective technologies. EPA had many years to 

gather additional data, yet chose not to do so. It is unlawful for EPA to attempt to 

circumvent the requirement to base BAT on the best-performing plant by willfully 

failing to gather data on the best-performing technologies. 

] 
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EPA' s principal justification for not setting more stringent BAT limits for 

leachate is that the final rule makes reasonable further progress by regulating 

wastestreams other than leachate. But the Supreme Court long ago held that BAT 

represents a commitment of the maximum resources economically possible to 

eliminating water pollution, which stands in stark contrast to EPA' s claim here that 

a reasonable amount of progress is good enough. EPA's selection of the least

effective technology (impoundments) as BAT for leachate, solely because EPA 

thought it had done a good enough job in other parts of the rule, is also unlawful 

and unsupported by the record. 

ARGUMENT 

I. THE BAT LIMITS FOR LEGACY WASTEWATER ARE 
UNLAWFUL. 

EPA's BAT limits for legacy wastewater rest on an incorrect interpretation 

of the Clean Water Act and are unsupported by the record. For several of the 

wastestreams addressed in the final rule, EPA established two different sets of 

BAT limits: one set of limits for so-called "legacy" wastewater generated before 

the compliance date~ and new, more stringent BAT limits for wastewater generated 

after the compliance date. See 80 Fed. Reg. 67,838, 67,854 (Nov. 3, 2015). 1 EPA 

1 In particular, EPA established identical legacy wastewater limits for three 
separate wastestreams: fly ash and bottom ash transport water, and scrubber 
wastewater. See 40 C.F.R. § 423.13(g)(l )(ii), (h)(l )(ii), (k)(l )(ii). 

2 
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determined that the legacy wastewater limits for each wastestream should be equal 

to requirements that the agency had established in 1982 under the Best Practicable 

Technology ("BPT") provisions of the Clean Water Act. Id. Those now thirty-five 

year-old BPT limits were based on the use of impoundments and set no specific 

limits on the amount of toxic metals that power plants can discharge. Id. at 

67,841. 2 

In identifying BAT for non-legacy wastewater, EPA found that 

impoundments are not effective at removing dissolved metals. See Envtl. Pet. Op. 

Br. at 41. EPA also found that there are several power plants that treat legacy 

wastewater with technologies more effective than impoundments. 80 Fed. Reg. at 

67,855, n.29. The record therefore shows that impoundments are not the best 

available technology for treating legacy wastewater. Under long-standing 

precedent, the Clean Water Act requires EPA to detem1ine BAT based on the best

performing plant in the industry. See Envtl. Pet. Op. Br. at 42-43. Nor is it lawful 

for EPA to claim that it lacked the data necessary to base BAT on the best

perfom1ing plants, where EPA could have gathered such data but chose not to do 

so. See id. at 44-49. 

2 The sole exception is that the BPT standards set limits on the discharge of copper 
and iron from metal cleaning wastes. See 40 C.F.R. § 423.12(b )(5). 

3 
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Furthermore, it was arbitrary and capricious for EPA to lock in the least

effective technology - impoundments - as BAT for legacy wastewater. EPA could 

have declined to set nationwide BAT limits, and instead left BAT detenninations 

to case-by-case decisions by permitting authorities, as the agency did for another 

wastestream in this rulemaking, metal cleaning wastes, when confronted with a 

similar lack of data. See id. at 44-46. Had EPA deferred setting nationwide BAT 

limits, permit writers could have made plant-specific inquiries into whether more 

effective technologies are available and affordable at particular power plants. 

Because this approach was already under consideration by EPA for other 

wastestreams, the waiver doctrine does not apply to Environmental Petitioners' 

challenge to EPA's failure to take this approach for legacy wastewater. 

EPA's BAT limits for legacy wastewater are particularly arbitrary with 

respect to flue gas desulfurization ("FGD" or "scrubber") wastewater stored 

separately. See id. at 50-53. Some impoundments store only scrubber wastewater; 

the "legacy" wastewater in these impoundments can be treated using the same 

technologies as non-legacy scrubber wastewater. Yet even here, EPA arbitrarily 

set dramatically different BAT limits for wastewater generated before the rule's 

compliance dates. 

4 
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A. BAT Limits Must be Based on the Best-Performing Plant. 

EPA argues that in setting BAT limits, the agency does not have to set the 

limits based on the best-performing plant, i.e., the plant using the technology that is 

best at removing pollutants. EPA Br. at 40. But that is exactly what the Clean 

Water Act requires. 

BAT is defined as the "best available technologically economically 

achievable," and "such effluent limitations shall require the elimination of 

discharges of all pollutants if the Administrator finds, on the basis of information 

available to him ... that such elimination is technologically and economically 

achievable for a category or class of point sources." 33 U.S.C. § 131 l(b )(2)(A). 

Taken together, these provisions indicate that once EPA determines which 

technologies are available and economically achievable, EPA must select as BAT 

the technology that is best at removing pollutants. 3 

Interpreting these provisions, this Court has held in two separate cases that 

"Congress intended [BAT] limitations to be based on the performance of the single 

3 Congress established in the Clean Water Act the goal that all discharges of water 
pollution from point sources "be eliminated by 1985," 33 U.S.C. § 125l(a)(l), a 
goal which EPA failed to meet but which further makes clear that Congress 
intended BAT to be based on the most effective achievable technologies. See, e.g., 
Natural Res. Def Council, Inc. v. J,,TA, 859 F.2d 156, 202 (D.C. Cir. 1988) 
("NRDC I 988") ("[T]he primary purpose of the CW A is the elimination of all 
pollutant discharges .... The central mechanism for achieving this goal is 
promulgation and imposition of increasingly stringent effluent limits"). 

5 
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best-performing plant in an industrial field." Chem. Ad_fi"s. Ass 'n v. E'P A, 870 F.2d 

177, 226 (5th Cir.), decision clarified on reh 'g, 885 F.2d 253 (5th Cir. 1989); see 

also Texas Oil & Gas Ass 'n v. EPA, 161 F.3d 923, 928 (5th Cir. 1998) ("BAT is 

the CWA's most stringent standard" and must be set based not on cost-benefit 

analysis but on "'the perfonnance of the single, best-performing plant in an 

industrial field'") ( quoting Chem. A1frs. Ass 'n ). 4 

EPA attempts to read out of context a single sentence from Texas Oil & Gas 

Association stating that "EPA has significant discretion in deciding how much 

weight to accord each statutory factor under the CW A." 161 F. 3d at 934. 

However, in light of this Court's explicit recognition in Texas Oil & Gas 

Association that BAT should be based on the best-performing plant, that precedent 

cannot be read as supporting EPA's argument that its discretion to weigh the 

statutory factors allows it to ignore better-perfonning plants. 

EPA also cites to a Sixth Circuit case, BP Exploration & Oil Inc. v. EI' A, 66 

F.3d 784, 796 (6th Cir. 1995), for the proposition that BAT does not have to be 

based on the achievable technology that is best at removing pollutants. That case 

4 Moreover, BAT can be based on a technology that is not even in use in the 
industry, so long as the technology has been demonstrated in pilot studies or other 
industries. See Am. Petroleum Inst. v. EPA, 858 F.2d 261,265 (5th Cir. 1988) 
( stating that under BAT, "a process is deemed 'available' even if it is not in use at 
all")~ FMC Corp. v. Train, 539 F.2d 973, 983-84 (4th Cir. 1976) (finding EPA 
justified in setting BAT for chemical oxygen demand based on perfonnance data 
from a single pilot plant). 

6 
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is inconsistent with the law in this Circuit, see supra, and with the vast majority of 

courts that have recognized that the core characteristic of BAT is that it is 

technology-forcing, meaning that BAT should force the rest of an industry to meet 

the standards achieved by the best-performing plant in the industry. See Nat. Res. 

Def Council v. 'b'P A, 808 F.3d 556, 563-64 (2d Cir. 2015) ("NRDC 2015") 

("Congress designed this standard to be technology-forcing, meaning it should 

force agencies and permit applicants to adopt technologies that achieve the greatest 

reductions in pollution."); Nat. Res. Def Council, Inc. v. EPA, 822 F.2d 104, 123 

(D.C. Cir. 1987) ("NRDC 1987") ("[T]he most salient characteristic of this [Clean 

Water Act] statutory scheme, articulated time and again by its architects and 

embedded in the statutory language, is that it is technology-forcing."); Kennecott v. 

E'PA, 780 F.2d 445,448 (4th Cir. 1985) ("In setting BAT, EPA uses not the 

average plant, but the optimally operating plant, the pilot plant which acts as a 

beacon to show what is possible."); Ass 'n of Pac. Fisheries v. EPA, 615 F.2d 794, 

816 (9th Cir. 1980) (holding that BAT can be based on a single best-performing 

plant); Am. Iron & Steel Inst. v. E'PA, 526 F.2d 1027, 1058 (3d Cir. 1975) (same); 

cf Riverkeeper, Inc. v. EPA, 475 F.3d 83, 107-08 (2d Cir. 2007) ("The statutory 

directive requiring facilities to adopt the best technology cannot be construed to 

permit a facility to take measures that produce second-best results ... especially 

given the technology-forcing imperative behind the Act. ... ") ( citations omitted), 

7 
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rev 'don other grounds sub nom. Entergy C01p. v. Riverkeeper, Inc., 556 U.S. 208 

(2009). 

Further, EPA's position here that it can set BAT limits for legacy wastewater 

equal to BPT limits promulgated 33 years earlier, based on an outdated technology 

that EPA itself has found to be ineffective at reducing dissolved toxic pollutants, 

conflicts with the Supreme Court's holding that BAT represents "a commitment of 

the maximum resources economically possible to the ultimate goal of eliminating 

all polluting discharges." EPA v. Nat'! Crushed Stone Ass 'n, 449 U.S. 64, 74-75 

(1980). 5 It was also arbitrary and capricious in light of record evidence that 

technologies more effective at treating legacy wastewater are available. See Envtl. 

Pet. Op. Br. at 41-43. 

UW AG argues that in setting BAT limits, EPA not only can, but must, 

consider when waste was generated, because the Clean Water Act requires 

consideration of factors such as the processes employed in the industry, the age of 

equipment, and other engineering aspects. UW AG Br. at 22 (citing 33 U.S.C. 

5 The less-stringent BPT standards represent the "the average of the best existing 
performance by plants of various sizes, ages and unit processes within each 
industrial category or subcategory. This average is not based upon a broad range of 
plants within an industrial category or subcategory, but is based upon performance 
levels achieved by exemplary plants." Nat 'l Crushed Stone Ass 'n, 449 U.S. at 76 
n.15 ( citation omitted). That even the BPT standards must be based on the average 
of the best-performing plants underscores that Congress intended the Clean Water 
Act to push the rest of an industry to implement the treatment technology used by 
the leading plants. 

8 

ED_002364A_00001358-00022 



Case: 15-60821 Document: 00514359255 Page: 23 Date Filed: 02/22/2018 

§ 1314(b )(2 )(A)). UW AG also notes that the Act contains different provisions for 

new and existing plants. Id. at 23-24. While the statute requires EPA to consider 

when a facility was built, among other things, it does not say anything about when 

waste was generated. Nor has UW AG pointed to any legislative history indicating 

that EPA should consider when waste was generated. This silence underscores that 

it was not a factor Congress intended EPA to consider when setting BAT limits. 

See Envtl. Pet. Op. Br. at 39-41 (arguing that the Clean Water Act instructs EPA to 

set effluent limitations to achieve the goal of eliminating the discharge of 

pollutants, not the generation of pollutants, and therefore EPA has no authority to 

set effluent limitations based on when waste was generated). 

B. EPA Cannot Set Lax BAT Standards Merely Because the Agency 
Deliberately Decided Not to Gather Data on More Effective 
Technologies. 

1. There is Overwhelming Record Evidence that Impoundments Are 
Not Effective at Removing Dissolved, Toxic Metals. 

EPA has conceded that some power plants use a technology ( chemical 

precipitation) that is more effective than impoundments at treating legacy 

wastewater. 80 Fed. Reg. at 67,855 n.29. Despite this admission, EPA attempts to 

downplay its repeated statements in the record that impoundments are ineffective 

at removing dissolved, toxic metals by claiming that such statements were limited 

to non-legacy wastewater. See EPA Br. at 39. 
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EPA's argument is baseless. Impoundments are giant pits in the ground, in 

which gravity causes particulates in wastewater to settle to the bottom. EPA 

repeatedly found that impoundments are ineffective at treating toxic pollutants that 

are dissolved in the water, because, in their dissolved form, they cannot settle out 

of the water. See, e.g., 80 Fed. Reg. at 67,851 ("[p]ollutants that are present mostly 

in soluble (dissolved) form, such as selenium, boron, and magnesium, are not 

effectively and reliably removed by gravity in surface impoundments"); 78 Fed. 

Reg. 34,432, 34,459 (June 7, 2013) ("For metals present in both soluble and 

particulate forms (such as mercury), surface impoundments will not effectively 

remove the dissolved fraction."). 

EPA's conclusion that impoundments are ineffective does not depend in any 

way on whether the wastewater is legacy or non-legacy wastewater. Rather, those 

conclusions reflect basic chemistry and physics: particulates settle to the bottom of 

a liquid; dissolved molecules do not. For both legacy and non-legacy wastewater, 

impoundments simply cannot remove dissolved, toxic metals. See 80 Fed. Reg. at 

67,851; 78 Fed. Reg. at 34,459. Indeed, UWAG's response brief expressly notes 

"EPA's acknowledgement that other technologies are better [than impoundments] 

at removing dissolved metals." UW AG Br. at 32. 

2. EPA's Selection of the Least-Effective Technology for BAT for 
Legacy Wastewater is not Justified by Differences Between 
Legacy and Non-Legacy Wastewater. 
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EPA argues that it set different BAT standards for legacy and non-legacy 

wastewater because non-legacy wastestreams can be kept separate and a plant can 

change its practices so it does not create wastewater in the first place; whereas 

legacy wastes have in many cases already been mixed, and because, by definition, 

legacy wastewater has already been created. EPA Br. at 33. Similarly, UWAG 

argues that for some wastestreams, the technology that EPA selected as BAT 

cannot be used for legacy wastewater (such as a dry handling or closed-loop 

system for ash transport water). UW AG Br. at 28-29. 

Both EPA and UW AG mischaracterize Environmental Petitioners' 

argument. Environmental Petitioners are well aware that some (though not all) 

legacy wastewater is commingled with other wastestreams and therefore differs in 

composition from non-legacy wastewater. In light of such differences, 

Environmental Petitioners urged EPA to set BAT standards based on technologies, 

such as chemical precipitation, that are more effective than impoundments, even if 

they are less effective than the technology that EPA selected as BAT for non

legacy wastewater. Comments ofEIP et al., lndex.9039 at 116-17. Differences 

between legacy and non-legacy wastewater do not provide a rational basis for 

selecting the least-effective technology as BAT for legacy wastewater when more 

effective technologies are available for that wastestream. 
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3. EPA's Claim That It Would Have Been Impossible to Gather Data 
Sufficient to Set More Stringent Limits for Legacy Wastewater is a 
Post Hoc Rationalization, and is Incorrect. 

EPA's primary defense is that the agency "did not have the data" to set 

limits based on the use of more effective technologies, and EPA appears to argue 

in its brief that the variation in flows and composition of legacy wastewater 

between plants made it impossible to collect data representative of the industry as a 

whole. EPA Br. at 29-30. In the preamble to the final rule, EPA mentioned the 

variability of legacy wastewater across plants, 80 Fed. Reg. at 67,855, but never 

stated that such variability made it impossible to collect data sufficient to set limits. 

EPA's argument that gathering data on more effective technologies would have 

been impossible is therefore a post hoc rationalization that this Court "may not 

accept." Motor Vehicle Mfrs. Ass 'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 

29, 50 (1983). 

EPA's contention that the variability of legacy wastewater precludes setting 

limits conflicts with EPA's long-standing practice. In this very rulemaking, EPA 

set limits for scrubber wastewater while acknowledging its variability. See, e.g., 

Response to Comments ("RTC"), Vol. 5, Index.10080 at 5-389 ("There is 

substantial variability in untreated [FGD] wastewater, but the data show that a 

well-designed and properly operated treatment system can effectively remove the 

pollutants present and meet the effluent limitations."). In addition, EPA frequently 
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addresses variability by subcategorizing an industry. See, e.g., 64 Fed. Reg. 2280, 

2301 (Jan. 13, 1999) (considering whether to subcategorize the centralized waste 

treatment industry based on differences in the type of wastes received by 

facilities); 63 Fed. Reg. 49,666 (Aug. 14, 2000) (considering whether to 

subcategorize the transportation equipment cleaning industry, based in part on the 

type of tank cleaned and the type of cargo). Courts have upheld EPA' s authority to 

subcategorize an industry where the record supports doing so. See Chem. lvffrs. 

Ass 'n v. NRDC, 470 U.S. 116, 130 (1985) (EPA may create subcategories to 

account for differences between groups of facilities); Texas Oil & Gas Ass 'n, 161 

F.3d at 938 (same). 

Indeed, in the ELG Rule at issue here, EPA proposed to subcategorize the 

industry based on power plant size and set different BAT limits for bottom ash 

based on the size of the power plant See 78 Fed. Reg. at 34,458 (Table VIII-1) 

(proposed Option 4a imposed different bottom ash handling requirements based on 

unit size). Yet EPA responded to the variability of legacy wastewater by throwing 

up its hands and refusing to gather data on more effective technologies. EPA has 

not even attempted to explain this inconsistency in its approach. 
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4. EPA Cannot Circumvent the Requirement to Set BAT Limits 
Based on the Best-Performing Plant by Deliberately Failing to 
Gather Data on the Best-Performing Plant. 

In attempting to defend its failure to collect data on more effective treatment 

technologies, EPA makes the remarkable argument that the public is to blame for 

EPA's failure to do its job. Specifically, EPA claims that Environmental 

Petitioners did not identify the best-perfomnng plants from which EPA should 

have collected data and set limits. EPA Br. at 41. But this is information that EPA 

already had. See, e.g., 80 Fed. Reg. at 67,855 n.29 (noting that there are "fewer 

than ten plants that use chenncal precipitation to treat [impoundment] wastewater 

that contains, among other things, ash transport water"). EPA was thus well aware 

that plants were using chemical precipitation to treat legacy wastewater and did not 

need Environmental Petitioners to tell EPA what the agency already knew. 

Moreover, this information in EPA's possession was inaccessible to the 

public because EPA redacted information identifying specific power plants in 

response to confidentiality concerns raised by the regulated industry. See 

generally Industry Petitioners' Joint Motion to Complete the Administrative 

Record, ECF Doc. 00513560826 (June 22, 2016). Thus, it was, and is, impossible 

for the public to survey the record for the information that EPA faults 

Environmental Petitioners for not providing, namely, which plants are using a 

particular treatment technology and the characteristics of each plant's wastewater. 
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Neither UW AG nor EPA has a rational explanation for why, in the 33 years 

between the 1982 ELGs and the 2015 rule, EPA could not have gathered the 

necessary data. 6 In a similar case, the Second Circuit overturned BAT limits 

where EPA claimed to have lacked data on more effective technologies, finding 

that the lack of data was "a problem ofEPA's own making." NRDC 2015, 808 

F.3d at 573. EPA attempts to distinguish this case but in so doing mischaracterizes 

its holding and reasoning. The NRDC 2015 court held that BAT limits based on an 

inferior technology were arbitrary and capricious because EPA's lack of data on 

more effective technologies was the result of EPA instructing an advisory board 

not to gather such data. Id. at 573-74. Here,just as inNRDC 2015, EPA concedes 

that there are more effective technologies than the one EPA selected as BAT. Also 

as in NRDC 2015, the only reason EPA did not have more data is that EPA decided 

not to gather it. That EPA itself decided not to gather the data, whereas in NRDC 

2015, EPA instructed an advisory group not to do so, is irrelevant. EPA cannot 

justify lenient BAT limits by claiming it had insufficient data, when any lack of 

data is a "problem ofEPA's own making." Id. at 573. That is precisely the case 

6 EPA began work on the ELG Rule by 2005, when the agency started gathering 
data on wastewater discharged by the steam electric industry and treatment 
technologies. Final Technical Development Document, ("TDD"), Index.12840 at 
3-1. Thus, setting aside the decades when EPA unlawfuHy failed to revisit the 
1982 ELGs, EPA was actively working on the ELG Rule for at least a decade, 
during which time EPA could have gathered sufficient data on legacy wastewater. 
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here, and therefore the BAT limits for legacy wastewater are arbitrary and 

capricious. 7 

C. EPA's Inconsistent Treatment of Data Gaps for Different Wastestreams 
Was Arbitrary and Capricious. 

Environmental Petitioners argued in their opening brief that even if EPA 

lacked the data necessary to set more stringent limits for legacy wastewater, EPA's 

decision to base the BAT limits on the use of the least-effective technology, 

impoundments, was arbitrary and capricious. Envtl. Pet. Op. Br. at 44-46. EPA 

could have deferred setting BAT, thereby allowing permitting authorities to make 

case-by-case decisions as to BAT based on plant-specific information. Indeed, 

elsewhere in the ELG Rule, EPA deferred setting limits for non-chemical metal 

cleaning wastes because "EPA decided that it does not have enough infom1ation on 

7 In addition, UW AG wrongly asserts that the two reports by David Jenkins, an 
expert in biological treatment systems, do not address the feasibility of treating 
legacy wastewater. UW AG Br. at 30. The two Jenkins reports address the 
feasibility of biological treatment for FGD wastewater alone (Comments ofEIP et 
al., App. C, Index.9363) and for leachate combined with FGD wastewater 
(Index.9818). Dr. Jenkins concluded that FGD wastewater conlmingled with 
leachate is easier to treat than FGD wastewater alone, Comments ofEIP et al., 
App. D, Index.9818 at 5, providing evidence that at least certain commingled 
wastewaters can be effectively treated with biological treatment. Moreover, it is 
misleading for UW AG to assert that the Jenkins reports fail to provide evidence of 
the treatability of legacy wastewater more broadly, since Dr. Jenkins' expertise and 
focus was only on biological treatment systems. EPA's failure to address the 
effectiveness of other treatment technologies, such as the chemical precipitation 
that EPA found that certain plants are already using to treat legacy wastewater, is 
not excused by their absence from the Jenkins reports. 
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a national basis to establish [those] requirements .... The final rule, therefore, 

continues to 'reseive' [those requirements] ... as the previously promulgated 

regulations did." 80 Fed. Reg. at 67,863. Similarly, the proposed rule contained 

two options under which EPA would have deferred setting BAT for scrubber 

wastewater, see 78 Fed. Reg. at 34,458 (Table VIII-1), although EPA ultimately 

did not select either of these options in the final rule, opting instead to set 

nationwide BAT limits for scrubber wastewater. See 40 C.F.R. § 423.13(g)(l)(i). 

EPA al so deferred setting BAT for scrubber wastewater in the 1982 ELGs, 

precisely because "[t]he Agency [ did] not have sufficient data on this stream at 

th[at] time" to establish nationwide limits. 45 Fed. Reg. 68,328, 68,333 (Oct. 14, 

1980)~ see also 47 Fed. Reg. 52,290, 52,291 (Nov. 19, 1982) (finalizing EPA's 

proposal and "reserving effluent limitations for ... future rulemaking" for FGD 

wastewater). And EPA has deferred setting BAT limits in ELG rules for other 

industries as well, such as the ELGs for the pulp, paper, and paperboard industry. 

See 63 Fed. Reg. 18,504, 18,538 (Apr. 15, 1998) ( concluding that color pollution 

should be "dealt with on a case-by-case basis through individual ... permits or, 

when appropriate, through local limits"). 

Neither UW AG nor EPA disputes that, consistent with EPA's past practice, 

and in light of its findings that impoundments are ineffective technology, EPA 

could have handled a lack of data for legacy wastewater by deferring BAT 
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standards for legacy wastewater to case-by-case determinations by permitting 

authorities. It was arbitrary and capricious for EPA not to do so here. 

EPA tries to distinguish its action regarding metal cleaning wastes by 

arguing that the data gap for metal cleaning wastes was somehow different, and 

that this is a smaller wastestream than legacy wastes. See EPA Br. at 50-51. But 

differences in the types of data that EPA lacked are not material here. For both 

metal cleaning wastewater and legacy wastewater, EPA claimed it lacked data 

sufficient to set limits. For metal cleaning wastes, EPA deferred setting BAT, 

whereas for legacy wastewater, EPA set BAT based on an ineffective technology. 

"A long line of precedent has established that an agency action is arbitrary when 

the agency offered insufficient reasons for treating similar situations differently." 

Transactive Corp. v. United States, 91 F.3d 232,237 (D.C. Cir. 1996) (citations 

omitted). 

EPA's claim that it treated legacy wastewater differently than metal cleaning 

wastes because legacy wastewater is a "larger wastestream," EPA Br. at 51, defies 

both common sense and the statutory mandate. The Clean Water Act requires EPA 

to set effluent limitations based on BAT that eliminate or reduce pollution to the 

extent that is technologically and economically achievable. 33 U.S.C. 

§ 1314(b)(2)(A). Here, faced with insufficient data, EPA decided to gather the 

data and defer setting BAT for the smaller wastestream ( metal cleaning wastes), 
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but refused to gather the data for the larger wastestream (legacy wastes) and 

instead set BAT based on ineffective technology already widely used in the 

industry, in effect requiring no additional pollution reductions. This was irrational 

and contrary to the Clean Water Act's BAT requirements. 

D. Environmental Petitioners' Argument that EPA Could Have Deferred 
the BAT Determination for Legacy Wastewater is Not Precluded by the 
Waiver Doctrine. 

EPA and UW AG also argue, incorrectly, that Environmental Petitioners 

waived the argument that EPA could have deferred setting BAT limits on legacy 

wastewater by failing to raise it specifically in comments to EPA during the 

rulemaking. A party challenging a rule can be found to have waived an argument 

if the agency did not have an opportunity to consider it and respond on the record 

during the rulemaking, see EPA Br. at 46-49, but this Court has held that the 

waiver doctrine is not absolute: in City o_fSeabrook v. 'b'P A, this Court rejected 

"EPA's argument that petitioners should be barred from raising any objection not 

raised during the 'notice and comment' period." 659 F.2d 1349, 1360 (5th Cir. 

1981). Although in subsequent cases, this Court has found that a party's 

arguments challenging a rule have been waived under certain circumstances, 8 the 

waiver doctrine does not apply to this case. 

8 See EPA Br. at 46-49; UW AG Br. at 34. 
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Both EPA and UW AG rely principally on Texas Oil & Gas Association, 161 

F.3d at 933 n.7, in which the Court held that industry petitioners' challenge to 

Clean Water Act New Source Performance Standards was waived because they 

had not challenged those standards during the public comment period ( even though 

they had challenged other regulations promulgated in the rulemaking using the 

same argument). Here, by contrast, Environmental Petitioners' comments on the 

proposed ELG Rule clearly objected to BAT limits based on impoundments and 

equal to the 1982 BPT limits, even if the comments did not propose the deferral of 

BAT limits as an alternative to setting limits based on ineffective technology. 

Comments ofEIP eta!., Index.9039 at 114-17. 9 

9 EPA also cites two cases involving parties challenging agency actions taken after 
adjudicatory hearings in which the parties had an opportunity to participate and 
present evidence and argument before the agency. EPA Br. at 48 ( citing United 
States v. L.A. Tucker Truck Lines, 344 U.S. 33, 37 (1952); Cotherman v. Fed. 
Trade Comm 'n, 417 F.2d 587, 591-94 (5th Cir. 1969)). Those cases hold that a 
party can waive an objection to an agency's findings in the hearing by failing to 
preserve the objection before the agency following the hearing. This Court has 
recognized, however, that a different standard for waiver applies to agency actions 
where (as here) the public's only opportunity to participate in the agency's 
proceedings below was through submitting written comments. Am. Forest & 
Paper Ass 'n v. EPA, 137 F.3d 291,295 (5th Cir. 1998) (finding that any attempt to 
apply waiver precedents such as L.A. Tucker Truck Lines to agency actions where 
parties did not have the opportunity to participate in an adjudicatory hearing would 
be "badly misplaced") ( quoting City of Seabrook, 659 F .2d at 1360 n.17); but see 
BCCA Appeal Group v. E? A, 355 F.3d 817, 829 n.10 (5th Cir. 2003) (noting that 
American Forest & Paper Association and City of Seabrook remain good law, but 
finding waiver based on Texas Oil & Gas Association and L.A. Tucker Truck 
Lines). 
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At the same time, EPA was already actively considering in this rulemaking 

the possibility of deferring BAT determinations for other wastestreams in favor of 

site-specific determinations by permitting authorities and further data collection. 

See supra. Under these circumstances, the waiver doctrine does not apply. EPA 

has an independent obligation to justify its "key assumptions" in a rulemaking and 

cannot now claim to be surprised by the argument that it should have considered 

deferring BAT limits for legacy wastewater when it took the srune approach to 

other BAT limits both in this and past rulemakings. See Okla. Dep 't of Envtl. 

Quality v. J,,7PA, 740 F.3d 185, 192 (D.C. Cir. 2014) ('"Unfair surprise [could not 

be] a concern here because the EPA has a preexisting duty to examine key 

assumptions as part of its affirmative burden of promulgating and explaining a 

non-arbitrary, non-capricious rule and therefore ... must justify that assumption 

even if no one objects to it during the colTilnent period.") ( citations and internal 

quotation marks omitted); accord NRDC, 808 F.3d at 580 n.18; Natural Res. Def 

Council v. EPA, 755 F.3d 1010, 1023 (D.C. Cir. 2014). 

In addition, EPA and UWAG mischaracterize Environmental Petitioners' 

argument concerning legacy wastewater by asserting that it is inconsistent with 

their 2013 comments urging EPA to set nationwide BAT limits for other 

wastestreams-fly ash, bottom ash, and scrubber wastewater-rather than leave 

those BAT detern1inations up to permitting authorities. See EPA Br. at 49-50; 
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UW AG Br. at 17, 34. In the proposed rule, EPA included two options that would 

have deferred setting nationwide BAT limits for some or all plants that discharge 

scrubber wastewater and instead left BAT determinations up to permitting 

authorities to make on a case-by-case basis. See 78 Fed. Reg. at 34,458 (Table 

VIII-1). In response to EPA's proposal, Environmental Petitioners submitted 

comments arguing that EPA had sufficient data to set nationwide BAT limits for 

scrubber wastewater. See Comments ofEIP et al., Index.9039 at 18-24. Similarly, 

Environmental Petitioners submitted comments arguing that EPA possessed 

sufficient data to set nationwide BAT limits for fly ash and bottom ash and should 

set nationwide BAT limits for those wastestreams. Id. at 48-50, 52-59. 

Environmental Petitioners never argued that EPA should set BAT limits based on 

the use of ineffective technology, and EPA and UWAG's suggestion to the 

contrary is a red herring. 10 

E. The BAT Limits for Legacy Scrubber Wastewater that is Stored 
Separately are Arbitrary and Capricious. 

EPA acknowledged that some plants store legacy scrubber wastewater in 

separate impoundments where it does not commingle with other wastestreams. 80 

10 Indeed, EPA agreed with Environmental Petitioners on this issue. See 80 Fed. 
Reg. at 67,852 ('"EPA decided that it would not be appropriate to leave FGD 
wastewater requirements in the final rule to be determined on a [case-by-case] 
basis because there are sufficient data to set uniform, nationally applicable 
limitations on FGD wastewater at plants across the nation."). 
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Fed. Reg. at 67,855. EPA did not disclose the total number of plants that store 

legacy scrubber wastewater separately, and instead discussed a subset of such 

plants; specifically, EPA stated that three plants that would incur compliance costs 

store legacy wastewater separately. See 80 Fed. Reg. at 67,855 n.30. The total 

number of plants storing legacy scrubber wastewater separately is likely higher, 

given that EPA counted only plants that would incur compliance costs. EPA 

estimated in 2009 that 42 impoundments store scrubber wastewater separate from 

other coal combustion residuals. Final Detailed Study Report, Index.4 7 at 5-18. 11 

The legacy scrubber wastewater stored in separate impoundments has the 

same characteristics as non-legacy scrubber wastewater. EPA conceded that it 

"could be possible for plants to treat the legacy [scrubber] wastewater with the 

same technology used to treat [scrubber] wastewater subject to the BAT limitations 

.... " 80 Fed. Reg. at 67,855. Yet despite this concession, EPA set dramatically 

different BAT limits for the two wastestreams. For legacy scrubber wastewater 

stored separately in impoundments, the BAT limits (like other legacy wastewater 

limits) are set equal to the 1982 BPT limits and thus require no additional 

treatment. See 80 Fed. Reg. at 67,841, 67,854. For non-legacy scrubber 

11 In the proposed rule, EPA noted that "78 percent of surface impoundments that 
receive FGD wastewater also receive fly ash and/or bottom ash transport water," 
78 Fed. Reg. at 34,461, which presumably means that 22% of surface 
impoundments receiving FGD wastewater do not receive fly ash or bottom ash 
wastewater. 
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wastewater, the BAT limits are based on the use of chemical and biological 

treatment, id. at 67,850, which will substantially reduce the pollutants discharged. 

EPA has failed to fully respond to Enviromnental Petitioners' arguments. 

Specifically, although EPA has claimed that if the rule required more stringent 

treatment for legacy wastewater, plants might discharge the wastewater before the 

new limits were to go into effect, see EPA Br. at 45-46, this argument is plainly 

irrational. As written, the ELG rule allows the discharge of legacy wastewater 

without any new limits. The "unintended consequences" of setting more stringent 

limits on legacy FGD wastewater - incentivizing the discharge of legacy 

wastewater before the new limits take effect - are therefore no worse than the 

status quo. 

EPA claims to be concerned over "rapid discharge" of wastewater from 

dewatering of impoundments, but EPA still has not responded to Enviromnental 

Petitioners' argument that Clean Water Act permitting requirements would forbid 

this from occurring at any plant that does not first obtain a modified permit that 

would mitigate water quality impacts. See Envtl. Pet. Op. Br. at 52-53, n.32 

(noting that statute and EPA regulations require permit modifications before plants 

can make significant changes in the nature or quantity of pollutants they 

discharge). Instead, EPA faults Environmental Petitioners for not submitting 

evidence that plants would refrain from emptying their impoundments before the 
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compliance date if EPA had set more stringent limits for legacy wastewater, EPA 

Br. at 46, but EPA fails to acknowledge that without seeking a permit modification 

that would evaluate whether additional limits on that discharge are needed to 

protect water quality, 12 it would be unlawful for plants to do so. See id. And in 

general, EPA must assume that regulated entities act lawfully, unless the agency 

possesses evidence to the contrary. S"ee generally Luminant Cieneration Co., LLC 

v. EPA, 675 F.3d 917, 929 (5th Cir. 2012) ('"[W]e assume, as we ought, that Texas 

will enforce this provision of its own regulations."); Cify l?{ Seabrook, 659 F .2d at 

1367 ('"EPA could assume [that the] state would implement [its regulations and if 

it] fails to do so, then either the EPA or a concerned citizen may bring an 

enforcement action."). 

Moreover, Environmental Petitioners pointed out that, in part as a result of 

another EPA rule, many power plants are now closing, or proposing to close, 

surface impoundments that store millions of gallons of coal combustion 

wastewater. See Envtl. Pet. Op. Br. at 38-39. Many of these closures wiH require 

permit modifications to allow the plants to dewater their impoundments. See id. 

Yet because EPA established effluent limitations for legacy wastewater based on 

12 A permit modification to authorize dewatering of impoundments would, at a 
minimum, be required to assure compliance with applicable water quality 
standards, see 33 U.S.C. § 131 l(b)(l)(C), along with other provisions to mitigate 
water quality impacts required by state and federal law. 
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the use of impoundments, pem1itting authorities will not be required to consider 

whether additional wastewater treatment would reduce ( or even eliminate) the 

pollution in those discharges. Id. EPA's response brief does not even 

acknowledge the significant implications that lenient BAT standards for legacy 

wastewater may have for water quality downstream from those power plants. 

II. THE BAT LIMITS FOR LEACHATE ARE UNLAWFUL. 

EPA unlawfully set BAT limits for 1 eachate based on the use of the least

effective treatment technology, impoundments, 80 Fed. Reg. at 67,841, and 

rejected a technology that EPA found to be both more effective and available -

chenrical precipitation. RTC, Vol. 7, Index.10082 at 7-20 ("EPA has determined 

that chemical precipitation is an available and demonstrated technology for the 

treatment of combustion residual leachate."). 

EPA attempts to justify its failure to set more stringent linrits for leachate on 

the grounds that leachate discharges represent a small portion of the total volume 

of pollutants discharged from power plants, and that the ELG Rule requires 

pollution reductions from larger power plant wastestreams that EPA claims 

represent "reasonable progress" in reducing pollution from power plants as a 

whole. This rationale is fundamentally inconsistent with the CWA. If EPA were 

permitted to reject available technologies that would reduce pollution solely 

because the agency is regulating other wastestreams, the statutory mandate to seek 
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elimination of all water pollution would never be achieved. Furthermore, EPA's 

newfound interpretation of the statute as requiring only the pollution reduction that 

EPA deems "reasonable" conflicts with Supreme Court precedent that BAT 

represents the maximum commitment of economic resources toward eliminating 

discharges. EPA unlawfully focused on how much pollution reduction is 

"reasonable" rather than on the availability and economic achievability of 

technologies for treating leachate, as the statute requires. 

Furthermore, as a factual matter, EPA' s claim that the leachate wastestream 

is "small" is unsupported by the record and inconsistent with EPA's other actions. 

In its response brief, EPA relies on a 2015 document announcing that the agency's 

priorities for the ELG program will focus on the eighteen industries that discharge 

the largest amounts of toxic pollution. Leachate from power plants, if treated as a 

separate industrial category, would be the 18th largest source on this list, and thus 

under EPA's own criteria, a top priority13-which fatally undermines EPA's claim 

that leachate is a trivial wastestream. EPA has spent significant resources setting 

effluent limitations for many industries with discharge volumes far below the 

volume of power plant leachate, which contradicts EPA's claim that leachate is too 

small a wastestream to require meaningful BAT limits. 

13 EPA, 2015 Annual Effluent Guidelines Review Report, EPA-821-R-16-002 
(June 2016), https://nepis.epa.gov//Exe/ZyPURL.cgi?Dockey=Pl00PSPI.txt 
[hereinafter, 2015 Review]. 
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A. EPA's Interpretation of the Clean Water Act Conflicts with the Statute 
and Precedent. 

In defending its decision to select impoundments as BAT for leachate, EPA 

makes a similar legal argument as for legacy wastewater, namely, that EPA is not 

obligated to select as BAT the achievable technology that is best at removing 

pollutants. EPA Br. at 56-57. Rather, EPA argues that the agency can base BAT 

on factors other than technological and economic achievability. Id. 14 As explained 

above, see supra at 6-7, EPA' s argument conflicts with precedent from the vast 

majority of courts that have considered this issue. 

EPA next argues that the Clean Water Act imposes no requirement to set 

BAT for each wastestream, but instead requires only that BAT limits make 

reasonable further progress toward eliminating discharges from the industry "as a 

whole." EPA Br. at 58. EPA cites no case law supporting this interpretation, and 

the plain language of the statute forecloses it. 15 The Clean Water Act does not 

14 EPA observes that inAm. Petroleum Inst. v. EPA, 864 F.2d 1156 (5th Cir. 1989), 
the panel deleted the sentence in the prior opinion stating that '"the basic 
requirement for BAT effluent limitations is only that they be technologically and 
economically achievable," Am. Petroleum Inst. v. EPA, 858 at 265-66. This does 
not affect the importance of that decision to this case, because even after the 
modification of the court's opinion on rehearing, the court still holds that, in 
selecting BAT, "EPA is not required to show a direct cost/benefit correlation, but 
only that [its choice] is 'technologically and economically achievable."' Id. at 264 
n.4 (citing 33 U.S.C. § 131 l(b)(2)(A)). 
15 As a result, EPA's interpretation fails Chevron step one. See Envtl. Pet. Op. Br. 
at 57-64. 
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define BAT as making reasonable further progress for an industry "as a whole," 

but instead requires the Administrator to set BAT based on technological and 

economic achievability, and "such effluent limitations shall require the elimination 

of discharges of all pollutants if the Administrator finds, on the basis of 

information available to him ... that such elimination is technologically and 

economically achievable for a category or class of point sources." 33 U.S.C. § 

131 l(b )(2)(A). 

EPA seizes on a clause in Section 131 l(b)(2)(A), "which will result in 

reasonable further progress," as authorizing EPA to reject technologically and 

economically achievable technologies simply because other wastestreams from 

power plants are being reduced. But the plain language of the statute does not 

instruct EPA to consider how much progress is reasonable for an industry as a 

whole. Instead, the relevant clause is declarative, stating that BAT "shall require 

application of the best available technology economically achievable for such 

category or class, which will result in reasonable fitrther progress toward the 

national goal of eliminating the discharge of all pollutants." Id. ( emphasis added). 

EPA's attempt to weaken the BAT standard so that it requires only the amount of 

pollution reduction EPA deems "reasonable" for the industry conflicts with the 

other language in the same section of the statute, which provides that "such 

effluent limitations shall require the elimination of discharges of all pollutants if 
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the Administrator finds ... that such elimination is technologically and 

economically achievable." Id. 

Congress enumerated the factors EPA must consider in setting BAT. Id. 

§ 1314(b )(2)(B). If Congress had wanted EPA to consider how much pollution 

reduction constitutes reasonable progress, Congress would have added that factor 

to that list. EPA impermissibly asks this Court to rewrite the statute to add a factor 

that does not exist. 

The clause allowing EPA to consider "such other factors as the 

Administrator deems appropriate," 33 U.S.C. § 1314(b )(2)(B), does not save 

EPA's interpretation here. This Court must interpret the Clean Water Act in a 

manner that "look[s] at the full text of the statute, rather than one isolated clause, 

along with the statute's structure and its public safety purpose," to arrive at the 

"reading of the statute [that] best comports with the overall regulatory scheme." 

United States v. Transocean Deepwater Drilling, Inc., 767 F.3d 485, 496 (5th Cir. 

2014); see also Ahramski v. United States, 134 S. Ct. 2259, 2267 (2014) ("[W]e 

must (as usual) interpret the relevant words not in a vacuum, but with reference to 

the statutory context, 'structure, history, and purpose."') ( quoting Maracich v. 

Spears, 570 U.S. 48, 76 (2013)). 

Here, EPA's interpretation not only undermines the specific definition of 

BAT but also conflicts with the statutory goal that all water pollution from point 
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sources '"be eliminated by 1985." 33 U.S.C. § 1251(a)(l); see also Texas Oil & 

Gas Ass 'n, 161 F.3d at 927. Rejecting technologically and economically 

achievable technologies simply because other parts of a rule allegedly make 

"reasonable progress" is incompatible with the statutory mandate to eliminate all 

water pollution. See NRDC 1988, 859 F.2d at 202 ("[T]he primary purpose of the 

CW A is the elimination of all pollutant discharges .... The central mechanism for 

achieving this goal is promulgation and imposition of increasingly stringent 

effluent limits"). 

Moreover, EPA's interpretation conflicts with Supreme Court precedent, 

which has interpreted the BAT provision to require "a commitment of the 

maximum resources economically possible to the ultimate goal of eliminating all 

polluting discharges." Nat'! Crushed Stone Ass'n, 449 U.S. at 74-75; see also 

NRDC 2015, 808 F.3d at 563-64 ("Congress designed this standard to be 

technology-forcing, meaning it should force agencies and permit applicants to 

adopt technologies that achieve the greatest reductions in pollution."). 

Further, effluent '"limitations are technology-based rather than hann-based; 

that is, they reflect the capabilities of available pollution control technologies to 

prevent or limit different discharges rather than the impact that those discharges 

have on the waters." Texas Oil & Gas Ass'n, 161 F.3d at 927. EPA's 

interpretation is unlawful because it purports to allow the agency to base BAT on 
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how much pollution reduction is "reasonable," rather than "the capabilities of 

available pollution control technologies to prevent or limit different discharges." 

Id. 

"The BAT standard reflects the intention of Congress to use the latest 

scientific research and technology in setting effluent limits, pushing industries 

toward the goal of zero discharge as quickly as possible." Kennecott v. J,,-P A, 780 

F.2d at 448; see also NRDC 1987, 822 F.2d at 123 ("[T]he most salient 

characteristic of this [CWA] statutory scheme, articulated time and again by its 

architects and embedded in the statutory language, is that it is technology

forcing. "). 

EPA's argument here would tum this precedent on its head, by allowing 

BAT limits for some wastestreams of an industry to be used as a justification for 

failing to reduce pollution from other wastestreams. EPA's interpretation, if 

accepted, would undermine the entire technology-forcing framework Congress 

enacted, and is especially problematic given that the agency is in the process of 

reconsidering the BAT limits for other wastestreams, see 82 Fed. Reg. 43,494, 

43,495 (Sept. 18, 2017) (describing EPA's intent to reconsider effluent limitations 

for bottom ash and FGD wastestreams ), which may result in those limits being 

substantially weakened. 
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B. Even if EPA Could Consider the Size of Leachate Loadings Relative to 
the Entire Industry, EPA's Action is Arbitrary and Capricious. 

EPA's primary rationale for rejecting more effective technologies for 

treating leachate was the agency's claim that leachate represents a "very small 

portion" of all the pollutants discharged by power plants, and the ELG Rule 

regulates larger wastestreams from power plants. 80 Fed. Reg. at 67,854~ see also 

RTC, Vol. 4, Index.10079 at 4-462 n.25. Even if EPA could permissibly consider 

the size of leachate relative to other wastestreams (which it cannot), EPA's 

determination that leachate is too "small" of a wastestream to warrant more 

stringent BAT limits is unsupported by the record. 

EPA's response brief relies on a document, EPA's 2015 Review ofELGs, 

see EPA Br. at 61-63, that directly contradicts EPA's claim that leachate is too 

small a wastestream to require more effective treatment technologies. In the 2015 

Review, EPA lays out national priorities for reviewing and revising effluent 

limitations. EPA ranks industries based on toxic weighted pounds equivalent 

('TWPE"), 16 and states that it is prioritizing the 18 industries with the highest 

annual TWPE. 2015 Review at 3-1. 

16 TWPE is the mass of a pollutant times the toxic weighting factor for the 
pollutant. EPA uses the resulting figure to compare the impact of pollutants that 
have different toxicities. See Final EA, Index.12553 at 3-12. 
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If leachate from power plants were considered its own industry, it would 

rank in the top 18 industries, based on the TWPE measure EPA used. Power plant 

leachate accounts for 70,300 TWPE. Final TDD, Index.12840 at 10-39, Table 10-

18. Leachate loadings exceed the pollutants from the 18th largest industry, carbon 

black manufacturing, which discharges 63,800 TWPE. 2015 Review at 2-26, 

Table 2-9. Thus, under EPA's own criteria, leachate from power plants would be 

one of the agency's top priorities for setting ELGs, which thoroughly contradicts 

EPA's claim that leachate is somehow too small to warrant meaningful regulation. 

Moreover, as the 2015 Review indicates, EPA has set ELGs for many 

industries that emit far smaller quantities of pollutants than are present in power 

plant leachate. For example, EPA spent many years developing effluent 

limitations for industries such as centralized waste treatment, coal mining, 

pesticide chemicals, metal products and machinery, pharmaceutical manufacturing, 

and waste combustors, see 40 C.F.R. pts. 434,438, 439,444,455; every one of 

these industries has pollutant loadings that are smaller than leachate from power 

plants. 2015 Review at 2-26, Table 2-9. EPA's actions in setting ofBAT limits 

for industries that emit fewer pollutants than power plant leachate contradicts 

EPA's claim that leachate is too insignificant to require effective treatment. 
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C. EPA May Not, and In Fact Did Not, Reject Technologies as BAT Based 
on Cost-Benefit Calculations. 

Relying on dicta from two cases, UW AG argues that in setting BAT limits, 

EPA is authorized to consider the benefits of a treatment technology relative to its 

costs, particularly where the benefits are de minimis and the costs high. See 

UWAG Br. at 37-38 (citing Am. Petroleum Inst. v. EPA, 787 F.2d 965, 972-73 (5th 

Cir. 1986) ( disapproving of a hypothetical BAT limit that "removed de minimis 

amounts of polluting agents from our nation's waters, while imposing possibly 

disabling costs upon the regulated industry," but finding that "[t]he point of 

regulation ad absurdum has not been reached in this case"); Ass 'n of Pac. 

Fisheries, 615 F.2d at 818 (reasoning that "at some point[,] extremely costly more 

refined treatment will have a de minimis effect on the receiving waters," but 

finding that "that point has not been reached"). 

Setting aside that these statements are dicta, the hypothetical scenario of 

high costs and extremely small benefits does not exist here. EPA did not find that 

more effective technologies for treating leachate, such as chemical precipitation, 

would be "extremely costly" or amount to "possibly disabling costs." And the 

benefits to receiving waters are simply not de minim is: EPA estimates that treating 

leachate with chemical precipitation would reduce loadings by over ten million 

pounds per year. Final TDD, Index.12840 at 10-39 to 10-40, Tables 10-20, 10-21. 

35 

ED_002364A_00001358-00049 



Case: 15-60821 Document: 00514359255 Page: 50 Date Filed: 02/22/2018 

Thus, EPA's decision cannot be upheld under the dicta from Association of Pacific 

Fisheries and American Petroleum Institute. 

UW AG also argues that the total cost, the cost-effectiveness, and the cost-to

benefit ratio of using chemical precipitation to treat leachate are unfavorable. 

None of these arguments has merit. The incremental costs to the power plant 

industry to treat leachate with chemical precipitation would be small, relative to the 

revenues of the industry as a whole. 17 EPA evaluated the cost of each treatment 

technology based on the ratio of the technology's costs to each plant's revenues. 

EPA found that using chemical precipitation to treat leachate would change the 

cost-to-revenue category for only 2 power plants. Final RIA, Index.12842 at 4-11. 

For 241 out of243 power plants, i.e., 99% of the industry, using chemical 

precipitation to treat leachate would not alter the cost-to-revenue category for the 

rule. Id. 

UW AG alleges that using chemical precipitation to treat leachate would 

have unfavorable cost-effectiveness values and cost-to-benefit ratios. As a 

threshold matter, EPA may not set BAT limits based on cost-benefit balancing. 

Nat 'l Crushed Stone Ass 'n, 449 U.S. at 71 ("[I]n assessing BAT[,] total cost is no 

17 UWAG cherry-picked the highest incremental net annual cost- $124.3 million 
per year - from a range of estimates in the EPA Benefit and Cost Analysis. 
UWAG Br. at 36-37~ Final BCA, Index.12843 at 13-3. According to EPA, the net 
annual cost of treating leachate with chemical precipitation may be as low as $6.8 
million. Id. 
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longer to be considered in comparison to effluent reduction benefits."); see also 

Am. Iron & Steel, 526 F.2d at 1051-52 ("With respect to the [BAT] standards," 

Congress intended "that there should be no cost-benefit analysis."). And EPA 

expressly stated in its response to comments that the agency did not base its 

decision on cost-effectiveness, because EPA correctly recognized that the statute 

does not permit a BAT decision to be based on comparing costs to benefits. R TC, 

Vol. 4, Index. I 0079 at 4-460 ("EPA' s decision not to use the results of its cost

effectiveness analysis to establish BAT for the final steam electric ELGs is 

consistent with the statutory text, structure, and history of the Clean Water Act, 

and it achieves the goals of the Act."). Furthermore, as Environmental Petitioners 

noted in comments, EPA dramatically underestimated the amount ofleachate 

discharged by power plants, which skewed the cost-effectiveness calculations for 

treating leachate. Comments of EIP et al., Index.9039 at 74. 

Similarly, UWAG relies on cost-benefit calculations that UW AG concedes 

EPA did not rely on in the rulemaking. EPA's action cannot be upheld on the basis 

of a rationale that EPA expressly rejected in the record. See Motor Vehicle A1frs. 

Ass 'n, 463 U.S. at 50 ("It is well-established that an agency's action must be 

upheld, if at all, on the basis articulated by the agency itself"). 
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CONCLUSION 

For the reasons stated above and in Environmental Petitioners' Opening 

Brief, the Court should vacate and remand the following provisions of the final 

ELG rule: 

• The BAT limits for legacy wastewater codified at 40 C.F.R. 

§ 423.13(g)(l )(ii), (h)(l )(ii), and (k)(l )(ii); and 

• The BAT limits for leachate codified at 40 C.F.R. § 423.13(1). 

Respectfully submitted, 

s/Thomas Joseph Cmar 
Thomas Joseph Cmar 
Earth justice 
1101 Lake St., Ste. 405B 
Oak Park, IL 60301 
(312) 257-9338 (phone) 
(212) 918-1556 (facsimile) 
tcmar@earthjustice.org 

s/Matthew Gerhart 
Matthew Gerhart 
3639 N. Clayton St. 
Denver, CO 80205 
(510) 847-7721 (phone) 
megerhart@gmail.com 

Counsel.for S"ierra Club, Environmental 
Integrity Project, and Waterkeeper Alliance, 
Inc. 

s/Casey Roberts 
Casey Roberts 
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A. CERTIFICATE OF INTERESTED PERSONS 

Environmental Petitioners' Certificate accurately lists the parties and 

intervenors in this case. 

B. ST A TE1\1ENT REGARDING ORAL ARGUMENT 

Petitioners Waterkeeper Alliance, Inc., Environmental Integrity Project, and 

Sierra Club ( collectively, "Environmental Petitioners") have requested (Enviro. Br. 

at iv) that the Court schedule oral argument here, on the ground that oral argument 

"would assist the Court in disposing of this case, given the complexity of the rule at 

issue (The Effluent Limitations Guidelines or "ELG Rule"), the large number of 

parties, and the large number of arguments raised in the consolidated cases." 

Notwithstanding that the number of issues and arguments currently under active 

submission has been reduced to those raised by Environmental Petitioners in their 

December 5, 2016 opening brief, EPA agrees that oral argument may be of 

assistance to the Court, given the complexity of the Rule and the complicated 

procedural history of this case. 

C. RELATED CASES 

On March 24, 2017, the Utility Water Act Group ("UWAG"), an Industry 

Petitioner in these proceedings, submitted to EPA an administrative petition for 

reconsideration of the ELG Rule and requested that EPA suspend the Rule's 
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approaching compliance deadlines. By letter dated April 5, 201 7, the Small 

Business Administration Office of Advocacy also petitioned EPA for 

reconsideration of the Rule and requested a stay of compliance deadlines. On 

April 12, 2017, EPA Administrator Pruitt announced that EPA intended to 

reconsider the ELG Rule. See Attachment A to Doc. No. 00514115266. That 

same day, the Administrator signed a notice for publication in the Federal Register 

announcing EPA's decision to grant UWAG's request for an administrative stay of 

the Rule pending judicial review under 5 U.S.C. § 705. See 82 Fed. Reg. 19,005 

( Apr. 2 5, 201 7) (hereinafter "Stay Notice"). 1 

On May 3, 2017, eight plaintiffs, some of whom are petitioners and/or 

intervenors in this case, filed a complaint in the U.S. District Court for the District 

of Columbia, challenging EPA's action issuing an administrative stay of parts of 

the ELG Rule. Clean Water Action, et al. v. EJ>A, No. l 7-cv-00817 (D.D.C.). The 

parties filed cross-motions for summary judgment. EPA argued, in part, that the 

case should be dismissed or transferred to the Fifth Circuit. These cross-motions 

1 Section 705 provides: 

When an agency finds that justice so requires, it may postpone the effective date of 
action taken by it, pending judicial review. On such conditions as may be required 
and to the extent necessary to prevent irreparable injury, the reviewing court, 
including the court to which a case may be taken on appeal from or on application 
for certiorari or other writ to a reviewing court, may issue all necessary and 
appropriate process to postpone the effective date of an agency action or to 
preserve status or rights pending conclusion of the review proceedings . 

.. 
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are currently pending before the district court. On August 21, 2017, the district 

court plaintiffs filed a "protective" petition for review ofEPA's Section 705 stay in 

the D.C. Circuit. Clean Water Action v. Pruitt, No. 17-1193 (D.C. Cir.). That 

action is stayed. 

On September 18, 2017, EPA published a final rule (the "Postponement 

Rule") amending the 2015 ELG Rule as to the compliance dates for the new, more 

stringent best available technology limitations and pretreatment standards for 

existing sources that apply to two wastestreams regulated by the ELG Rule -

bottom ash transport water and flue gas desulfurization ("FGD") wastewater - by 

postponing the earliest potential date for meeting those limitations and standards 

from November 1, 2018 to November 1, 2020, while EPA undertakes a further 

rulemaking to potentially revise those aspects of the 2015 ELG Rule. 82 Fed. Reg. 

43,494 (Sept. 18, 2017).2 On October 5, 2017, plaintiffs moved to add claims 

related to the Postponement Rule to their complaint challenging the Stay Notice in 

the U.S. District Court for the District of Columbia. On October 11, 2017, these 

same plaintiffs filed in the Court of Appeals for the D.C. Circuit a "protective" 

petition for review challenging the Postponement Rule: Clean Water Action v. 

Pruitt, No. 17-1216 (D.C. Cir.). EPA subsequently moved the D.C. Circuit to 

2 Shortly after publishing the Postponement Rule, EPA also moved to have the 
district court litigation dismissed on the ground that the action is now moot in light 
of that rule. 
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transfer that case to this Court for consolidation with the pending petitions for 

review of the ELG Rule; that motion is currently pending before that court. The 

petitioners (who overlap with Environmental Petitioners here) are opposing EPA' s 

transfer motion. 
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GLOSSARY 

BAT best available technology economically achievable under 33 U.S.C. § 
131 l(b )(2)(A). 

BCA Benefit and Cost Analysis. 

BPT best practicable control technology currently available under 33 U.S.C. § 
13 ll(b )(1 )(A). 

CW A Clean Water Act. 

EA Environmental Assessment. 

ELG(s) Effluent Limitations Guidelines and Standards. 

EPA Environmental Protection Agency. 

FDF variance a variance based on an analysis of"fundamentally different factors" 
under 33 U.S.C. § 13ll(n) and 40 C.F.R. § 125.31. 

FGD flue gas desulfurization. 

FGI\ilC flue gas mercury control. 

NPDES National Pollutant Discharge Elimination System under 33 U.S.C. § 1342. 

POTW Publicly Owned Treatment Works under CWA section 212, 33 U.S.C. § 
1292, and 40 C.F.R. § 403 (POTW means a treatment works as defined by CWA 
section 212, which is owned by a State or municipality (as defined by CWA 
section 502( 4)). This definition includes, inter aha, "any devices and systems used 
in the storage, treatment, recycling and reclamation of municipal sewage or 
industrial wastes of a liquid nature."). 

TDD Technical Development Document. 

TSS total suspended solids. 

XlV 
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TWPE toxic weighted pound equivalent. TWPE is the mass of pollutants 
multiplied by the toxic weighting factor for the pollutant. The toxic weighting 
factor is based on a pollutant's toxicity as compared to one pollutant, copper. The 
"pound equivalent" of a particular pollutant is the number of pounds of copper that 
are equivalent in toxicity to one pound of a given pollutant. EPA uses the resulting 
figure to compare the removal of pollutants that have different toxicities by various 
candidate technologies under consideration to serve as the technology basis for the 
rule. See Final Environmental Assessment ("Final EA"), Index.12553 at 3-12. 

UWAG Utility Water Act Group, an Industry Petitioner here. 

xv 
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JURISDICTIONAL 
STATEMENT 

Environmental Petitioners accurately identify the final agency action under 

review: the Effluent Limitations Guidelines and Standards for the Steam Electric 

Power Generating Point Source Category rule issued by the United States 

Environmental Protection Agency ("EPA") under the Clean Water Act ("CWA" or 

"Act"), 80 Fed. Reg. 67,838 (Nov. 3, 2015) (hereinafter, the "ELG Rule" or the 

"Rule'). 

EPA does not contest this Court's jurisdiction. 

STA TEIVIENT OF ISSUES 

1. Whether EPA reasonably determined that limits based on the use of 

surface impoundments are the "best available technology economically 

achievable" ("BAT") limits for "legacy wastewater" - i.e., wastewater that a 

power plant generates prior to the ELG Rule's applicable compliance date for 

other wastestreams - particularly where EPA lacked performance data necessary 

to determine whether more stringent limits, would reliably and consistently be 

achieved. 

2. Whether Environmental Petitioners waived their argument ( embodied in 

Issue No. 3, below) that EPA should have left for site-specific detenninations the 

issue of how legacy wastewater is regulated pursuant to the technology-based 

1 
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provisions of the CWA, by failing to advance the argument during the rulemaking. 

3. Whether it was reasonable for EPA to set BAT limitations for legacy 

wastewater discharges in the Rule, rather than leaving the issue of how legacy 

wastewater should be regulated to case-by-case site-specific determination of 

technology-based limitations by permitting authorities during individual power 

plant permit proceedings. 

4. Whether EPA's decision to set BAT limitations for leachate based on the 

use of surface impoundments was reasonable, given the small size of the leachate 

wastestream relative to other power plant wastestreams that are subjected to more 

stringent limitations under the Rule and EPA' s finding that the ELG Rule 

represents reasonable further progress in eliminating discharges for the industry as 

a whole. 

STATUTES AND REGULATIONS 

Most of the permanent statues and regulations are included in the 

Environmental Petitioners'' Addendum. Those not included in Environmental 

Petitioners' Addendum are attached hereto. 

STATEI\ilENT OF THE CASE 

I. INTRODUCTION 

In the Rule at issue in this case, EPA established effluent limitations and 

pretreatment standards applicable to seven effluent wastestreams at existing steam 

2 
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electric power plants: (1) bottom ash transport water; (2) fly ash transport water; 

(3) flue gas desulfurization ("FGD") wastewater; ( 4) flue gas mercury controls 

("FGMC") wastewater; ( 5) gasification wastewater; ( 6) legacy wastewater;.3 and 

(7) combustion residual leachate.4 EPA detennined that, for the first five of these 

wastestreams, the statute and the administrative record supported new, more 

stringent limits and standards based on technologies that had emerged for reducing 

pollutants in these wastestreams since EPA last revised the ELGs for steam electric 

power plants in 1982. EPA also determined that, for legacy wastewater, the Rule 

already represented "reasonable further progress" toward the Clean water Act's 

goal of pollutant discharge elimination. See 33 U.S.C. § 1311 (b)(2)(A). 

Environmental Petitioners do not challenge EPA with regard to the five 

wastestreams for which EPA set more stringent limits and standards for existing 

sources, which cover the vast majority of the pollutant discharges addressed by the 

3 Legacy wastewater refers to a commingling of wastes from different 
wastestreams in an impoundment and not in fact a separate wastestream, but EPA 
refers to it as a "wastestream" for ease of reference. 

4 "Combustion residuals" comprise a variety of wastes from the combustion 
process, which are generally collected by or generated from air pollution control 
technologies. These combustion residuals can be stored at the plant in on-site 
landfills or surface impoundments. "Leachate" includes liquid, including any 
suspended or dissolved constituents in the liquid, that has percolated through or 
drained from waste or other materials placed in a landfill, or that passes through 
the containment structure (e.g., bottom, dikes, berms) of a surface impoundment. 
82 Fed. Reg. at 67,847. 

3 
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Rule. Rather, they seek to invalidate EPA's decision with regard to legacy 

wastewater and leachate based on the data and analysis underlying EPA's 

determinations for the other five wastestreams addressed by the Rule (some of 

which EPA is now reconsidering). These claims fail. EPA' s determinations, that 

technologies appropriate for these other five wastestreams are not likewise the 

"best available technology economically achievable" for legacy wastewater and 

leachate, are consistent with EPA' s broad grant of authority under the statute to 

consider a wide range of factors pertinent to setting effluent limitations and 

standards and supported by an exhaustive administrative record. EPA spent years 

collecting and analyzing information about the appropriate control technologies at 

the steam electric plants. Guided by the statutory language, EPA brought its 

substantial expertise to bear on this administrative record and selected appropriate 

control technologies and set appropriate limits and standards for legacy wastewater 

and leachate. Therefore, EPA' s decision should be upheld. 

II. PROCEDURALBACKGROUND 

In these consolidated petitions, numerous parties, including environmental 

groups,5 industry parties,6 two drinking-water associations,7 and the City of 

Springfield, Missouri challenge EPA's final rule under the Clean Water Act 

establishing effluent limitations guidelines, performance standards for new sources, 

and pretreatment standards for both existing and new sources that limit the level 

4 
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of pollutants in several of the effluent wastestreams generated by steam electric 

power plants. The petitions were consolidated in this Court pursuant to the 

consolidation procedures in 28 U.S.C. § 2112(a). See Consolidation Order, In re: 

EPA, Effluent Limitations Guidelines, MCP No. 136, ECF Doc. 3 (J.P.M.L. Dec. 8, 

2015); Consolidation Order, Sw. Elec. Power Co. v. EPA, No. 15-60821, ECF Doc. 

00513301255 (Dec. 9, 2015). In addition, Environmental Petitioners (along with 

another environmental group, Clean Water Action) sought and were granted leave 

to intervene, in support of EPA, in Industry Petitioners' challenge to the ELG Rule, 

while UW AG sought and was granted leave to intervene, in support of EPA, in 

Environmental Petitioners' challenge to the ELG Rule. 

5 Environmental petitioners include Waterkeeper Alliance, Inc., Environmental 
Integrity Project, and Sierra Club. 

6 Industry petitioners include Utility Water Act Group ("UWAG") and Duke 
Energy Indiana, Inc. 

7 The drinking water associations are American Water Works Association and the 
National Association of Water Companies. 

5 
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On December 5, 2016, the Petitioners in these consolidated cases filed three 

opening merits briefs. EPA's responsive brief was due on May 4, 2017. See Doc. 

No. 00513919648. The intervenor briefs were scheduled to be filed 30 days after 

EPA's brief was filed, and the reply briefs were scheduled to be filed 30 days after 

the intervenor briefs were filed. See Order, Doc. No. 00513695163 (Sept. 28, 

2016). 

However, before EPA's merits brief was filed, on April 14, 2017, EPA 

moved this Court to hold in abeyance all proceedings in this case, including the 

May 4, 2017 deadline for EPA's responsive merits brief and all subsequent 

deadlines, for 120 days ( until August 12, 2017), to allow EPA time to review the 

aforementioned petitions for administrative reconsideration that had been 

submitted by UWAG and the Small Business Administration. See Doc. No. 

00513952863. On April 24, 2017, this Court granted EPA's motion to hold these 

proceedings in abeyance. Doc. No. 00513964356. 

At the conclusion of the 120-day abeyance, on August 11, 2017, EPA 

announced that it intended to conduct a rulemaking to potentially revise the new, 

more stringent BAT effluent limitations and pretreatment standards for existing 

sources in the Rule that apply to two wastestreams: (1) bottom ash transport water, 

and (2) FGD wastewater. See Attachment B to Doc. No. 00514115266. 

Accordingly, on August 14, 2017, EPA filed a Motion to Govern Further 

Proceedings in this Court (Doc. No. 00514115266), in which EPA explained its 
6 
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decision to conduct a further rulemaking to potentially revise aspects of the ELG 

Rule. EPA's motion also advised of its ongoing administrative proceedings on an 

application by Industry Petitioner Duke Energy for a "Fundamentally Different 

Factors" variance as applied to gasification wastewater at Duke's Edwardsport, 

Indiana Integrated Gasification Combined Cycle Station. 8 EPA asked this Court to 

sever and hold in abeyance all judicial proceedings as to all issues relating to 

portions of the Rule concerning the new, more stringent effluent limitations and 

pretreatment standards for existing sources applicable to (1) bottom ash transport 

water, (2) FGD wastewater, and (3) gasification wastewater, in light of ongoing 

administrative proceedings. On August 22, 2017, this Court granted EPA's Motion 

to Govern Further Proceedings. Doc. No. 00514126308. 

On September 27, 2017, this Court approved the Parties' Joint Motion to 

Govern Further Proceedings, in which the parties agreed on a briefing schedule as 

to the several issues (i.e. those raised exclusively by Environmental Petitioners) 

that have not been severed and held in abeyance. Doc. Nos. 00514172854, 

00514172056, September 26, 2017. EPA's instant response brief therefore 

addresses only the issues that have not been severed and held in abeyance, i.e., 

Environmental Petitioners' challenges to the ELG Rule's provisions concerning 

8 Integrated Gasification Combined Cycle (IGCC) plants are a type of plant 
governed by the limits in the Rule. 
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legacy wastewater and combustion residual leachate, which are discussed further 

below. 

HI. STATUTORY ANDREGULATORYBACKGROUND 

A. The Clean Water Act 

Congress enacted the Clean Water Act "to restore and maintain the 

chemical, physical, and biological integrity of the Nation's waters." 33 U.S.C. 

§ 125l(a). To meet this objective, Congress declared a national goal of eliminating 

the discharge of pollutants into the Nation's waters, id. § 1251 (a)( 1 ), and prohibited 

all pollutant discharges into waters of the United States except where specifically 

authorized. See id. §§ 13 ll(a), 1342(a), (b ). 

One of the statute's major strategies for accomplishing these ends requires 

discharge limitations, based not upon the impact of the discharge on receiving 

waters, but instead upon the capabilities of the technologies that are available to 

control those discharges. See generally Tex. Oil & Clas Ass 'n v. EPA, 161 F .3d 

923, 927 (5th Cir. 1998). Such technology-based limitations are largely established 

by EPA in regulations known as "effluent limitations guidelines" ( or "ELGs,") 

(and hereinafter also "referred to as effluent limitations" or "categorical 

limitations") that are applicable to sources that discharge directly into receiving 

waters. In addition, "indirect" dischargers - point sources that discharge pollutants 
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to publicly owned treatment works or "POTWs," rather than directly to receiving 

waters - are subject to categorical "pretreatment" standards. 33 U.S.C. § 13 l 7(b ). 9 

For direct discharges, the Clean Water Act sets forth two levels of control for 

existing sources and one for new sources. For existing sources, the Act also 

specifies different technology standards based upon the type of pollutant 

discharged. Existing sources that discharge pollutants directly to receiving waters 

were initially subject to effluent limitations based on the "best practicable control 

technology currently available" or "BPI." 33 U.S.C. § 1314(b)(l)(A). Following 

that initial period, existing sources that directly discharge "conventional" pollutants 

also are subject to effluent limitations based on the "best conventional pollutant 

control technology." Id. § 13ll(b)(2)(E); see also 40 C.F.R. § 401.16 (listing 

conventional pollutants, including, inter alia, biochemical oxygen demand, total 

suspended solids ("TSS"), and oil and grease). Existing sources that directly 

discharge "toxic" pollutants or "nonconventional" pollutants (pollutants that are 

neither "toxic" nor "conventional") are subject to the Act's second tier of effluent 

limitations based on the "best available technology economically achievable," or 

"BAT." 33 U.S.C. § 1314(b )(2)(A); see also 33 U.S.C. § 13 l 7(a) and 40 C.F.R. § 

9 Such standards apply to discharges of pollutants that "interfere [] with, pass [] 
through, or [are] otherwise incompatible with" the operation of POTWs. Id. § 
1317 (b )(1 ); see also 40 C.F .R. § 403 .5. 

9 
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401.15 (listing toxic pollutants, including, inter alia, arsenic, mercury and 

selenium, and their compounds). 

The Clean Water Act provides that EPA shall require application of the best 

available technology economically achievable for such category or class, which 

will result in reasonable further progress toward the national goal of eliminating 

the discharge of all pollutants, as determined in accordance with regulations issued 

by the Administrator pursuant to CWA section 304(b )(2), 33 U.S.C. § 1314(b)(2). 

Nat. Res. Def Council, Inc. v. Train, 510 F.2d 692, 715 (D.C. Cir. 1974). 

In addition, effluent limitations for new source direct dischargers ("new 

source performance standards" or "NSPS") are based on "best available 

demonstrated control technology," which represents the "greatest degree of 

effluent reduction which the Administrator determines to be achievable." 33 

U.S.C. § 13 l 6(a)(l ), (b )(1 )(B). Congress envisioned that new sources could meet 

higher control requirements than existing sources by incorporating the most 

efficient processes and treatment systems into plant design. A Legislative History 

of the Water Pollution Control Act Amendments of 1972, 93d Cong., l st Sess., at 

172, 797, 1476 (Comm. Print 1973);Am. Paper Inst. v. Train, 543 F.2d 328,354 

(D.C. Cir. 1976). 

In setting categorical limitations, EPA generally identifies the wastestreams 

to be regulated in a particular category or subcategory, as well as a technology that 

represents the statutorily prescribed level of control for each wastestream. EPA 
10 
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then identifies the discharge limitations that correspond to the proper use of the 

identified technology, but does not require facilities to install that particular 

technology. See Nat'l Wildlife Fed'n v. EPA, 286 F.3d 554,558 (D.C. Cir. 2002). 

Rather, each facility has the flexibility to use any technological approach that 

achieves the prescribed limitations. 

To develop categorical BAT limitations, EPA considers the following 

statutory factors: 

[T]he age of equipment and facilities involved, the process employed, the 
engineering aspects ... of various types of control techniques, process 
changes, the cost of achieving such effluent reduction, non-water quality 
environmental impacts (including energy requirements), and such other 
factors as [EPA] deems appropriate. 

33 U.S.C. § 1314(b)(2)(B). This Court has confirmed that EPA has "considerable 

discretion in evaluating the relevant factors and determining the weight to be 

accorded to each in reaching its ultimate BAT determination." Texas Oil & Gas 

Ass'n, 161 F.3d 923,928,939 (5th Cir. 1998) (citation omitted); Nat'l Wildlife 

Fed'n, 286 F.3d at 570. These factors are to be considered on an industry-wide, not 

plant-by-plant, basis. See, e.g., E.I. du Pont de Nemours & Co. v. Train, 430 U.S. 

112, 129 (1977); Chem. Mfrs. Ass 'n ("CMA '') v. EPA, 870 F.2d 177,236 (5th 

Cir. 1989); Reynolds Metals Co. v. EPA, 760 F.2d 549,564 (4th Cir. 1985). 10 

10 'The Act requires EPA to "take into account" the costs of BAT but does not 
require a precise calculation. Thus, EPA "need make only a reasonable cost 
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Several courts, including this Court, have upheld subcategorization of the industry 

and differing requirements for a subcategory based on the statutory factors. Texas 

Oil & Gas Ass 'n, 161 F.3d at 939; CMA, 870 F.2d at 214 n.134. 11 

Once EPA establishes effluent limitations for an industry as a whole, the 

limitations are primarily implemented through National Pollutant Discharge 

Elimination System ("NPDES") permits issued to point sources under CWA 

section 402, 33 U.S.C. § 1342. 12 Where technology-based limitations alone are 

insufficient to attain or maintain applicable water quality standards, NPDES 

estimate in setting BAT;" it is sufficient if EPA develops '"a rough idea of the 
costs the industry would incur."" CMA, 870 F.2d at 237-38. 

11 Also, where EPA has not subcategorized in its nationally applicable rule, EPA 
has a separate mechanism to ensure that its "necessarily rough-hewn categories do 
not unfairly burden atypical plants." Chem. Mfrs. Ass 'n v. NRDC, 470 U.S. 116, 
120 ( 1985). EPA, with the concurrence of the state affected, may establish 
alternative limitations for a facility that is fundamentally different with respect to 
one or more of the factors relevant in developing nationwide regulations, other than 
cost. 33 U.S.C. § 13ll(n)(l); 40 C.F.R. pt. 125, subpt. D (applicable to direct 
dischargers); Id. § 403.13 (applicable to indirect dischargers). These limitations 
known as "fundamentally different factor" ( or "PDF") variances are intended for 
any plant whose individual characteristics prevent it from performing within the 
limitations set for its industrial category. "In codifying the FDF variance procedure 
in the CW A, Congress specifically emphasized that the procedure serves as 
a safety valve to the categorical statutory scheme, allowing EPA to address plant
specific variations through a separate administrative process, outside of the national 
rulemaking." CMA v. EPA, 870 F.2d at 222 (internal quotations omitted). 

12 If EPA has not established categorical limitations for an industry, EPA and state 
permitting authorities establish individual NPDES permit limitations on a case-by
case basis using their "best professional judgment." See id. § 1342(a)(l). 

12 
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permits also include water quality-based limitations. See generally EPA v. 

Cal/fornia ex rel. State Water Res. Control Bd., 426 U.S. 200,205 (1976). 

Finally, the technology basis for existing source pretreatment standards, or 

"PSES," is analogous to BAT. See CMA, 870 F.2d at 197. Likewise, the 

technology basis for new source pretreatment standards or "PSNS" is analogous to 

NSPS. Pretreatment standards are directly enforceable, see 33 U .S.C. § 1317( d), 

as are local limits established to prevent pass-through or interference and imposed 

through pretreatment control mechanisms. See 40 C.F.R. § 403.5. 

Various provisions of the Clean Water Act require EPA to review effluent 

limitations and their guidelines periodically and revise them when appropriate. 

Section 1311 ( d) provides that "[ a ]ny effluent limitation . . . shall be reviewed at 

least every five years and, if appropriate, revised." 33 U.S.C. § 13ll(d). Section 

304(b) provides that "the Administrator shall ... publish within one year of 

October 18, 1972, regulations, providing guidelines for effluent limitations, and, at 

least annually thereafter, revise, if appropriate, such regulations." 33 U.S.C. 

§ l 3 l 4(b ). Section 304(m)(l )(A) requires EPA to publish a plan every two years 

that, inter alia, "establish[ es] a schedule for the annual review and revision of 

promulgated effluent guidelines." 33 U.S.C. § 1314(m)(l)(A). 

13 
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B. EPA's Identification of the Steam Electric Point Source Category for 
Rule Development and Information Gathered During Rule 
Development 

During its CW A-required 2005 annual review of existing effluent guidelines, 

EPA identified the regulations governing the steam electric power generating 

point source category for possible revision. As part of this review, EPA initiated 

a detailed study of the steam electric category to determine if the then- existing 

effluent guidelines and standards should be revised. See "Steam Electric Power 

Generating Point Source Category: Final Detailed Study Report." Index. 4 7 at 1-1. 

For the detailed study, EPA collected data about the industry in a variety of 

ways. EPA conducted site visits13 and sampled wastewater at steam electric power 

plants, and distributed a focused questionnaire to collect data from nine select 

companies. Id. at 1-1 to 1-2. EPA also reviewed publicly available data sources 

and coordinated with and solicited data from EPA program offices and other 

government organizations (e.g., state groups and permitting authorities), as well as 

from industry, environmental groups, and other stakeholders. 78 Fed. Reg. 

13 EPA conducted 78 site visits to power plants in 18 states and Italy between 
December 2006 and November 2014 to collect information about plant operations, 
process wastewater generation and management practices, and wastewater 
treatment systems. Final TDD Index. 12840 at P. 3-5, Table 3-2. EPA also 
conducted a sampling program at 17 different steam electric power plants in the 
United States and Italy to collect wastewater characterization data and/or treatment 
performance data. 

14 
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34,432, 34,439 (June 7, 2013). Based on the findings from the detailed study, 

which EPA released in 2009, EPA began crafting a proposal to revise the steam 

electric power generating effluent limitations guidelines and standards. Id. TDD 

Index. 12840 at 1-7. 

EPA used the infonnation collected during the detailed study to select plants 

with different technologies for site visits and to support the development of an 

industry questionnaire. A principal source of information that EPA used to develop 

the proposed nile that preceded the final ELG Rule was the industry responses 

to a survey, the "Questionnaire for the Steam Electric Power Generating Effluent 

Guidelines," distributed by EPA under the authority of CW A section 308, 33 

U.S.C. § 1318. 78 Fed. Reg. at 34,442. In the survey, EPA requested detailed 

infonnation on plants' wastewater treatment systems, including treatment units, 

chemical usage addition, operating characteristics, discharge flow rates, and cost 

data (Part D). EPA also requested information on the plants' ponds/impoundments 

and landfills, including the types of process wastewater and solid waste stored, the 

size and other characteristics of the ponds/impoundments and landfills, whether 

they were constn1cted with liners and had leachate collection systems, and pollutant 

concentration data (Parts A, D, F, and G). EPA used these data to 

evaluate process operations and wastewater generation, identify treatment 

technologies in place, and determine the feasibility of regulatory options for each 

15 
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plant. A total of 733 plants received and responded to the survey. 78 Fed. Reg. at 

34,442-444; TDD Index. 12840 at 3-5. 

In addition to its many site visits to steam electric power plants in the United 

States between 2006 and 2014 (78 Fed. Reg. at 34,443; TDD Index. 12840 at 3-5), 

between 2007 and 2011, EPA conducted a sampling program at 17 different steam 

electric power plants in the United States and Italy14 to collect wastewater 

characterization data and treatment performance data associated with various types 

of steam electric plant wastewater discharges. TDD Index. 12840 at 3-7. 

In some cases, the data that EPA collected enabled the Agency to establish 

concentration-based limitations and standards by using statistical procedures to 

calculate (1) the long-term average concentration of a pollutant attainable over time 

through proper operation of the model technology, and (2) a factor that reflects 

expected variability in an optimally treated discharge ("variability factor"). EPA 

calculated variability factors in this rulemaking to represent the maximum expected 

deviation that should occur during one-day and monthly periods if the technology 

is operated properly at all times. EPA then multiplied the long-term average 

for each pollutant by the respective variability factor to obtain the daily 

14 EPA conducted sampling at plants in Italy because these plants operated a 
technology option that was in more limited use than some of the other options 
being considered during the rulemaking. 
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"maximum" and "monthly average" limitations and standards for each pollutant. 

80 Fed. Reg. at 67,869. 

C. General Background of the ELG Rule 

Based on its thorough investigation of the industry, EPA determined that, for 

specified wastestreams, there are affordable technologies that are widely available 

and already in place at some plants that are capable of reducing or eliminating 

steam electric power plant discharges to surface waters. 80 Fed. Reg. at 67,840. 

EPA found that in the years since the steam electric ELGs were previously revised 

(in 1982), such technologies have increasingly been used at plants. Id. 

EPA proposed the ELG Rule on June 7, 2013. 78 Fed. Reg. 34,432. The 

proposal identified alternatives for regulation of discharges from eight 

wastestreams from existing sources, including (1) bottom ash transport water; (2) 

fly ash transport water; (3) flue gas desulfurization ("FGD") wastewater; ( 4) flue 

gas mercury controls ("FGMC") wastewater; ( 5) gasification wastewater; 15 
( 6) 

non-chemical metal cleaning waste; (7) legacy wastewater; and (8) combustion 

15 Effluent discharges from bottom ash transport water, fly ash transport water, flue 
gas desulfurization ("FGD") wastewater, FGMC wastewater, and gasification 
wastewater come from distinct wastestreams associated with various processes and 
pollution controls associated with steam electric plants. See 78 Fed. Reg. 34,432. 
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residual leachate. 78 Fed. Reg. at 34,435. EPA projected different levels of 

pollutant reduction and costs associated with each alternative. 

EPA received over 200,000 comments on the proposal during a comment 

period that extended for more than three months. 80 Fed. Reg. at 67,844. The 

Agency accepted some suggestions contained in the comments but rejected others. 

It responded to the significant ones in detail. Environmental Petitioners were 

among those submitting comments. See Enviro. Br. at 36. In July 2013, EPA also 

held a public hearing on the proposal. 80 Fed. Reg. at 67,844. 

EPA signed the final ELG Rule on September 30, 2015. 80 Fed. Reg. 

67,838. (Nov. 3, 2015). The Rule is the product of a lengthy administrative 

process, as indicted by an administrative record comprised of 12,843 documents. 

The record reflects EPA's weighing and balancing of the statutory factors set out in 

the CW A, as well as EPA' s consideration of the voluminous comments received 

and the data and analytical results the Agency gathered during its investigation of 

the industry. 

D. Requirements of the ELG Rule 

The final rule established new, more stringent limits and standards on 

existing sources for five wastestreams: ( l) bottom ash transport water; (2) fly ash 

18 
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transport water; (3) ("FGD") wastewater; (4) ("FGMC") wastewater; and (5) 

gasification wastewater. 17 As promulgated, the Rule requires that the limits and 

standards for these five wastestreams begin to apply to indirect dischargers on 

November 1, 2018, and, for direct dischargers, on a date determined by the 

permitting authority that is as soon as possible beginning November 1, 2018 and 

no later than December 31, 2023 .18 For FGD wastewater, these new, more 

stringent limitations and standards govern arsenic, mercury, selenium, and 

nitrogen, based on the use of chemical precipitation and biological treatment. For 

bottom ash transport water, the rule requires zero discharge of pollutants based on 

use of a dry handling or a closed-loop system. These sets oflimits and standards 

have not been challenged by Environmental Petitioners and they are not further 

addressed in this brief because they have been stayed. For fly ash transport water 

and FGMC wastewater, the Rule establishes zero discharge pollutant limits and 

17 Not all existing coal-fired steam electric power plants will be affected by the 
Rule. EPA estimated that about 12 percent of existing steam electric power plants 
will have to make new investments to meet the new requirements of the Rule. 

18 As noted, on September 18, 2017, EPA published a final n1le (the 
"Postponement Rule") amending the final Rule by postponing the date for meeting 
the new, more stringent pretreatment standards that apply to bottom ash transport 
water and FGD wastewater from November 1, 2018 to November 1, 2020, as well 
as the earliest date for meeting the new, more stringent BAT limits that apply to 
bottom ash transport water and FGD wastewater, from November 1, 2018 to 
November 1, 2020, while EPA undertakes a further rulemaking to potentially 
revise those aspects of the 2015 ELG Rule. 82 Fed. Reg. 43,494. 
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standards based on the technology known as dry handling. It also establishes 

limits and standards on arsenic, mercury, selenium and total dissolved solids in 

gasification wastewater, based on evaporation technology. Of these limitations 

and standards, only the gasification wastewater limits have been challenged (by 

Industry Petitioners), but challenges to those limits have been stayed. 

Relevant to Environmental Petitioners' claims, the Rule also sets BAT 

effluent limits for existing sources for legacy wastewater and combustion residual 

leachate. 19 The term "legacy wastewater" refers to FGD wastewater, fly ash 

transport water, bottom ash transport water, flue gas mercury control wastewater, 

or gasification wastewater generated prior to the date that the Rule's new, more 

stringent limits for those other specific wastestreams would become applicable to a 

plant. The combustion residual leachate limits apply on a date that an NPDES 

permit is issued to a direct discharger after the effective date of the Rule.20 80 Fed. 

Reg. at 67,882; 40 C.F.R. § 423.13(1). The Rule establishes TSS limits based on 

identifying surface impoundments as the BAT technology basis for the control of 

19 The Rule does not set pretreatment standards for existing sources for legacy 
wastewater and combustion residual leachate because the corresponding BAT 
effluent limit applies to TSS, which is effectively treated by, and does not pass 
through, POTWs. See 80 Fed. Reg. at 67,861. 

20 As with legacy wastewater, the Rule does not set pretreatment standards for 
existing indirect dischargers of leachate, given that TSS is effectively treated by, 
and thus does not pass through, POTWs. See 80 Fed. Reg. at 67,861. 
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pollutants in legacy wastewater and combustion residual leachate.21 The Rule also 

includes New Source Performance Standards and Pretreatment Standards for New 

Sources (not at issue in this litigation) for any new coal or petroleum coke plants 

that may be built in the future. 

SUIVIJ\1ARY OF THE ARGUJ\1ENT 

Environmental Petitioners' attempt to overturn portions ofEPA's Rule 

setting effluent discharge limits for legacy wastewater and leachate as 

insufficiently strict should be rejected in its entirety. Contrary to Environmental 

Petitioners' arguments, the legacy wastewater and leachate limits comport with the 

relevant provisions of the Clean Water Act and are supported by the administrative 

record. 

First, as to their legal challenges, Environmental Petitioners ask this Court to 

read the Clean Water Act as minimizing EPA's discretion when crafting effluent 

limits, essentially arguing that EPA must default to the most stringent limits Enviro. 

Br. at 27. EPA disagrees with Environmental Petitioners' cramped view of 33 

U.S.C. § 13 l 4(b ), which, fairly read, accords EPA substantial discretion to 

21 Many power plants use surface impoundments ( also referred to as "ash ponds" 
or "settling ponds") that allow particles in the wastewater to settle out prior to 
discharge into surface waters. 80 Fed. Reg. at 67,840. While settling removes 
some pollutants found in particulate form (i.e., suspended solids), EPA concluded 
in the final Rule that it is generally ineffective in removing pollutants that are 
dissolved in the wastewater. Id. at 67,851. 
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weigh and balance a wide array of factors to determine best available technology 

economically achievable, including the industrial process employed, the cost of 

achieving pollutant reductions, and most broadly, "such other factors as the [EPA] 

Administrator deems appropriate." Indeed, this Court and others have previously 

recognized the breadth ofEPA's discretion in setting technology-based effluent 

limitations. See Texas Oil & Gas Ass'n, 161 F.3d at 928 ("EPA has significant 

leeway in determining how the BAT standard will be incorporated into final 

ELGs. "). See also NRDC v. E-,P A, 863 F .2d 1420, 1426 (9th Cir. 1988) (same). 

Further, Environmental Petitioners fail to show that EPA's decisions with 

regard to legacy wastewater and leachate are unsupported by the record. Contrary 

to Environmental Petitioners' arguments, the record amply demonstrates that EPA 

reasonably exercised its discretion in evaluating the relevant statutory factors and 

detennining the weight to be accorded each in reaching its ultimate BAT 

determinations. With respect to legacy wastewater, as EPA explained, EPA lacked 

the data necessary to base the limits on the use of other technologies. The record 

simply does not contain infonnation that would enable EPA to derive effluent 

limitations based on technologies more effective than surface impoundments for the 

treatment oflegacy wastewater. 

As for the BAT limits for leachate, EPA reasonably rejected chemical 

precipitation treatment as BAT based on the comparatively small amount of 

pollutant discharges represented by that wastestream in the context of the others 
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regulated by the Rule, as well as EPA's conclusion that advancements made by 

other parts of the Rule already represent reasonable further progress toward the 

Clean Water Act's national goal of eliminating the discharge of all pollutants. 

ARGUl\1ENT 

I. ST AND ARD OF REVIEW 

The Court's review in this case is governed by the standard of review set forth 

in the Administrative Procedure Act ("APA"). 5 U.S.C. § 706 (2)(A). That 

section provides that the Agency's action may be set aside only if it is found to be 

"arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 

law." This is a deferential standard that presumes the validity of agency action. 

Avoyelles Sportsmen's League, Inc. v. Marsh, 715 F.2d 897,904 (5th Cir. 1983) 

(CWA); Ethyl Corp. v. EPA ("Ethyl I''), 541 F.2d 1, 34 (D.C. Cir.) (en bane) 

(1976). 

The standard does not authorize the reviewing court to "substitute its judgment 

for that of the agency." Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 

402,416 (1971 ); Avoyelles, 715 F.2d at 904. Rather, the Court's proper function is 

to determine whether the agency has "considered the relevant factors and 

articulated a rational connection between the facts found and the choice made." 

Baltimore Gas & Elec. Co. v. NRDC, 462 U.S. 87, 105 (1983). This means that 

where there are policy choices available, the Agency's decision is not rendered 

invalid solely because a party favored a different choice. Am. Petroleum Inst. v. 
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EPA ("Petroleum II''), 661 F.2d 340,352 (5th Cir. 1981). A rational decision 

supported by the record must be upheld, Ethyl I, 541 F.2d at 36; and even "a 

decision based on an administrative record ofless than ideal clarity will be upheld 

if the agency's path may reasonably be discerned." See United States v. Garner, 

767 F.2d 104, 118 (5th Cir. 1985); Bowman Trans., Inc. v. Arkansas-Best Freight 

System, Inc., 419 U.S. 281,286 (1974). As this Court has stated, the reviewing 

court's role is simply to "determine whether the agency action bears a rational 

relationship to the statutory purposes'" and "whether 'there is substantial evidence 

in the record to support it."' Texas Oil & Gas Ass 'n, 161 F .3d at 934. In the 

effluent limitations guidelines context, this Court has explained that, "If the 

agency's reasons and policy choices conform to minimal standards of rationality, 

then its actions are reasonable and must be upheld." Texas Oil & Gas Ass 'n, 161 

F.3d at 934 (EPA's technical and scientific judgments are entitled to "a 

presumption of regularity"). The Court's review is to be based on the 

administrative record that was before the Administrator at the time the agency 

made its decision. 5 U.S.C. § 706; Sierra Club v. US. Fish and Wildl(fe Serv., 245 

F.3d 434,444 (5th Cir. 2001). 

Where in the course of review questions of statutory interpretation arise, the 

Supreme Court has stated that "[i]t is by now a commonplace that ... 'this Court 

shows great deference to the interpretation given the statute by the officers or 

agency charged with its administration."' EPA v. Nat 'l Crushed Stone Ass 'n, 449 
24 
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U.S. 64, 83 (1980) (CWA) (quoting Udall v. Tallman, 380 U.S. 1, 16 (1965)). 

Accord United States v. Riverside Bayview Homes, Inc., 474 U.S. 121 (1985) 

(CW A). The Court must "defer to any reasonable EPA construction of its enabling 

statutes." Texas Mun. Power Agency v. EPA, 836 F.2d 1482, 1488 (5th Cir. 1988) 

(CWA). This is particularly true where the decision on the meaning or reach of the 

statute involves reconciling conflicting policies committed to the agency's care and 

expertise under the statute. Chevron U.S.A., Inc. v. NRDC, 467 U.S. 837, 844 

(1984). Moreover, if the statute is susceptible to more than one interpretation, the 

court must accept the interpretation chosen by the agency ifit is reasonable. Id.; 

see also Chem. Mfrs. Ass 'n, 470 U.S. at 125 (CWA); Train v. NRDC, 421 U.S. 60, 

87 (1975). This Circuit has closely adhered to these principles of deference to 

agency interpretations of the statutes they administer. United States v. Ethyl Corp. 

("Ethyl II"), 761 F.2d 1153, 1157 (5th Cir. 1985); Texas v. United States, 756 F.2d 

419,425 (5th Cir. 1985). City ofS'eabrook v. EPA, 659 F.2d 1349, 1354 (5th 

Cir.1981). 

As pertinent to the ELG Rule, "technological and scientific issues, such as 

those presented in [reviewing effluent limitations], are by their very nature difficult 

to resolve by traditional principles of judicial decision-making." Reynolds Metals 

Co., 760 F.2d at 558-59. Thus the Court. "must look at the [Agency's] decision not 

as the chemist, biologist or statistician that [it is] qualified neither by training nor 

experience to be, but as a reviewing court exercising ... certain minimal standards 
25 
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of rationality." CMA, 870 F.2d at 199; Am. Paper Inst. v. EPA ("Paper 11"), 660 

F.2d 954, 963 (4th Cir. 1981) (quoting Ethyl I, 541 F.2d at 36) (same). See also 

Am. Petroleum Inst. v. EPA, 858 F .2d 261, 264 n.4 ( 5th Cir. 1988), ( declining to 

"second-guess the agency's decision" in Clean Water Act effluent limitations 

guidelines case) decision clarified on denial ofreh'g, 864 F.2d 1156 (5th Cir. 

1989); see also La. Envt 'l Action Network v. EPA, 382 F.3d 575, 582 (5th Cir. 

2004) (citing Texas Oil & Gas Ass 'n, 161 F.3d 923,934 (5th Cir. 1998) ("If the 

agency's reasons and policy choices confonn to "minimal standards of rationality, 

then its actions are reasonable and must be upheld."). See also BP Expl. Oil, Inc. 

v. EPA, 66 F.3d 784,804 (6th Cir. 1995) ("An agency's discretion is especially 

broad when it involves highly scientific or technical considerations."). 

Establishing industry-wide guidelines and limitations requires "EPA to 

identify highly sophisticated control technology in an area fraught with scientific 

uncertainty." Weyerhaeuser Co. v. Castle, 590 F.2d 1011, 1025 (D.C. Cir. 1978). 

CFC lnt'l, Inc. v. Train, 515 F .2d 1032, 1048-49 (8th Cir. 197 5), to effectuate the 

goals of the CWA. The Agency is "entitled to use its expertise in pollution-control 

technology in judging the reliability or representative quality of particular data." 

U.S. S'teel Corp. v. Train, 556 F.2d 822, 842 (7th Cir. 1977); Am. Meat Inst. v. EPA 

("AMI"), 526 F.2d 442,457 (7th Cir. 1975). 

Courts have similarly concluded that "'the choice of statistical methods is a 

matter best left to the sound discretion of the Administrator."' BASF Wyandotte 
26 

ED_002364A_00001359-00042 



Case: 15-60821 Document: 00514275486 Page: 43 Date Filed: 12/15/2017 

Corp., 598 F.2d 637, 655 (l81 Cir. 1979) (quoting FMC Corp v. Train, 539 F.2d 

973,986) (4th Cir. 1976);Am. Petroleum Inst. v. EPA ("Petroleum I") 540 F.2d 

1023, 1035 (10th Cir. 1976) ("Statistical methodology is for the experts."), 430 

U.S. 922 (1977); see also Nat'lAss'n of Metal Finishers v. EPA, 719 F.2d 624,637 

(3rd Cir. 1983). Moreover, the "presumption of regularity" afforded the Agency's 

selection of analytical methodology places a "considerable burden" on the 

challenger to overcome that selection. Am. Petroleum Inst. v. EPA ("Petroleum 

111"), 787 F.2d 965,983 (5th Cir. 1986); Wyandotte, 598 F.2d at 649-50. For these 

reasons, the Agency's "conclusions with respect to data and analysis" are upheld 

when within a "zone of reasonableness." Reynolds Metals, 760 F.2d at 559 

(quoting Hercules Inc. v. EPA, 598 F.2d 91, 107) (D.C. Cir. 1978). 

II. THE RULE'S LIMITATIONS ON LEGACY WASTEWATER ARE 
REASONABLE AND CO~IPORT WITH THE CLEAN WATER 
ACT 

Environmental Petitioners' first challenge is to the Rule's limits for legacy 

wastewater. The term "legacy wastewater" refers to various kinds of steam electric 

power plant wastewater-FGD wastewater, fly ash transport water, bottom ash 

transport water, FGMC wastewater, or gasification wastewater- generated by a 

plant and typically placed in a surface impoundment prior to the compliance date 

for the new limitations on the above-listed wastestreams specified by the permitting 

authority. 80 Fed. Reg. at 67,854. 
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EPA established BAT limitations for legacy wastewater equal to the 

previously promulgated best practicable control technology (BPI) limitations on 

Total Suspended Solids ("TSS") that governed discharges of fly ash transport 

water, bottom ash transport water, and low volume waste sources. The prior BPI 

limitations were based on the technology of using a surface impoundment to settle 

out certain pollutants. Unlike the new limits EPA established under the Rule for 

non-legacy waste from these same wastestreams, the legacy wastewater limits do 

not include limitations on metals and nutrients.22 80 Fed. Reg. at 67,854-855. 

Petitioners raise a host of arguments that EPA's decision to establish less 

stringent limits for legacy wastewater than the limits set for other wastestreams is 

inconsistent with the Clean Water Act and lacking record support. They 

essentially argue that EPA should have established legacy wastewater limits based 

on technologies that EPA found available for those other wastestreams. But, as 

explained below, Environmental Petitioners' arguments misconstrue the meaning 

of "best available technology economically achievable" and ignore that legacy 

wastewater is distinct from the wastestreams for which EPA established more 

stringent limits. Both the law and the record support EPA' s decision to set 

separate, less stringent limits for legacy wastewater. 

22 As explained in the statutory background section, the permitting authority is 
authorized to impose more stringent limits than the technology-based limits if 
necessary to meet applicable water quality standards. 33 U.S.C. § 131 l(b )(1 )(C). 
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A. EPA's Legacy Wastewater Limitations Rest On A Firm Legal And 
Technical Foundation 

The Clean Water Act, 33 U.S.C. § 1314(b)(2)(B), directs EPA to take into 

account a wide variety of factors in establishing the best available technology 

economically achievable ("BAT'), including the "process employed" and "other 

factors as the Administrator deems appropriate." And as this Court has recognized, 

EPA has "significant discretion in deciding how much weight to accord 

each statutory factor under the CWA." Texas Oil & Gas Ass 'n, 161 F.3d at 934. 

EPA explained that, in formulating the Rule's differentiated BAT limitations, it 

took into account the process that plants employ to handle their legacy wastewater, 

which EPA found has characteristics that are "distinct from other wastestreams" 

and, therefore, concluded that it would be appropriate to set regulations 

for this wastestream that differ from those prescribed for post-legacy wastewater. 

EPA also took into account "other factors," such as its conclusion that setting 

more stringent limits for legacy wastewater could have unintended adverse 

consequences. 

After careful consideration of various potential technologies, EPA decided 

not to establish BAT limitations for legacy wastewater based on chemical 

precipitation, chemical precipitation plus biological treatment, or evaporation 

because EPA did not have the data to do so, as the data then before the Agency 

were not sufficient for determining that the metals and nutrients present in these 
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commingled legacy wastewater impoundments would reliably and consistently be 

removed to a specified performance level, as BAT is intended to do. 80 Fed. Reg. 

at 67,855. Simply identifying a candidate technology is insufficient, by itself, to 

establish a BAT limit. Typically, EPA also examines performance data at well

operated facilities using the candidate treatment technology and performs a 

statistical analysis of the effluent pollutant concentrations achieved by the 

technology to derive limits that are achievable at well-operated plants, taking into 

account the variability even at well-operated plants. See CMA, 870 F.2d at 227-

28. Here, EPA did not have pollutant removal performance information that 

reflected the wide variability oflegacy wastewater. This information deficit is not 

attributable to any failure on EPA's part. The deficit reflects the way that legacy 

wastewater has been handled at steam electric power plants, the vast majority of 

which have historically combined ( or "commingled") different types oflegacy 

wastewaters not just with each other but also with other wastestreams ( such as 

cooling water, coal pile runoff, and metal cleaning wastes) in their surface 

impoundments. 80 Fed. Reg. at 67,855. EPA found, for example, that there were 

65 plants for which EPA estimated FGD wastewater compliance costs and that 

used a surface impoundment as part of their treatment system. Fully 95 percent of 

those 65 plants commingled their FGD wastewater with other process wastewaters 

in their impoundments. 80 Fed. Reg. at 67,855 n.28.23 

30 

ED_002364A_00001359-00046 



Case: 15-60821 Document: 00514275486 Page: 47 Date Filed: 12/15/2017 

The record also shows that the flow rates, pollutant concentrations and other 

key characteristics of legacy wastewater in surface impoundments varies, not just 

at a given plant but across plants nationwide. 80 Fed. Reg. at 67,855. After being 

commingled in a surface impoundment, these legacy wastestreams no longer have 

the same characteristics that they did when they were originally generated. Id. 

Further contributing to the variability of impounded legacy wastewater is that the 

impoundments collect a wide variety ofliquids. For example, the addition of 

cooling water can dilute legacy wastewater to a point where pollutants in the 

impounded wastewater are no longer present at treatable levels. 80 Fed. Reg. at 

67,855. Also, some wastestreams that commonly contribute to surface 

impoundments - such as coal pile runoff, which is generated primarily during 

inherently irregular precipitation events - are variable in flow and constituents 

between and within plants. Id. And, because surface impoundments are typically 

uncovered and open to the elements, they are exposed to direct precipitation. 80 

Fed. Reg. at 67,855. 

23 Only three of the 65 plants did not commingle their FGD wastewater with other 
process water in their surface impoundments. 80 Fed. Reg. at 67,855. 

31 

ED_ 002364A_ 00001359-0004 7 



Case: 15-60821 Document: 00514275486 Page: 48 Date Filed: 12/15/2017 

With all of these factors contributing to the variability of existing impounded 

wastewaters, EPA found that, although it may be possible to identify a treatment 

technology that could remove a portion of the pollutants in legacy wastewater, the 

data in the record are not sufficient for determining that the metals and nutrients 

present in these commingled legacy wastewater impoundments would reliably and 

consistently be removed to a specified performance level, as BAT is intended to do. 

80 Fed. Reg. at 67,855. In other words, the new technologies identified as the basis 

for wastewater discharge requirements for newly generated wastestreams have 

not been demonstrated for legacy wastewater. See 78 Fed. Reg. at 34,461. 

EPA's decision reflects the view that effluent limitations guidelines stand on 

firmer ground when EPA has sufficient performance data at one or more "well

designed" and "well-operated" plants to derive limitations and standards using 

EPA's established (and judicially-upheld) statistical methodology. 80 Fed. Reg. 

67,855.24 In the context of legacy wastewater, EPA found such performance data 

largely did not exist because, except in limited circumstances, plants do not treat 

the legacy wastewater that they send to impoundments using any system beyond 

the surface impoundment itself. For example, EPA found no plant that used 

24 See, e.g. CMA, 870 F.2d at 230 (upholding EPA's statistical methodology for 
devising effluent limitations); BP Exp!. & Oil Inc., 66 F.3d at 794-95 (same); Nat'! 
Wildlife Fed'n, 286 F.3d at 573 (same); Am. Coke & Coal Chems. Inst. v. EPA, 

452 F.3d 930, 945 (D.C. Cir. 2006) (same). 
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biological treatment or evaporation to treat either its impounded fly ash or bottom 

ash transport legacy wastewater. 80 Fed. Reg. at 67,855 n.29. This held true even 

where the impoundment contained only legacy fly ash transport water or only 

legacy bottom ash transport water. 

EPA did not establish "zero discharge" BAT limitations for legacy 

wastewater because technologies that can achieve zero discharge (such as the dry 

handling and/or closed loop technologies on which the Rule's BAT requirements 

governing post-legacy ash transport wastewater and FGMC wastewater are based) 

were not shown to be available for legacy wastewater. Unlike wastewater 

generated after the Rule's effective dates, legacy wastewater already exists in wet 

form and, thus, dry handling could not be used to eliminate its discharge. 80 Fed. 

Reg. at 67,854. 

EPA also did not establish more stringent requirements for the three power 

plants with surface impoundments containing exclusively FGD wastewater. EPA 

reasonably determined that, while it could be possible for these three plants to treat 

their legacy FGD wastewater with the same technology ( chemical precipitation 

followed by biological treatment) that informs the basis of the limitations 

applicable to the plants' newly generated (post-legacy) FGD wastewater (because 

the characteristics of the legacy and the post-legacy non-commingled wastewater 

could be similar), establishing requirements based on technology more advanced 

than surface impoundments for the legacy "FGD wastewater-only" impoundments 
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could create undesirable incentives with unintended consequences. 80 Fed. Reg. at 

67,855. 

As EPA explained in the Final Rule preamble (80 Fed. Reg. at 67,855), a 

more stringent approach for legacy FGD wastewater could encourage the plants to 

alter their operations prior to the date that the final limitations apply in order to 

avoid the new requirements. EPA concluded, reasonably, that such plants would 

likely begin commingling other process wastewater with their legacy FGD-only 

wastewater in the plants' existing impoundments so that any newly created legacy 

"FGD wastewater only" requirements would no longer apply. Id. EPA also 

determined that such plants might choose to pump their FGD legacy wastewater 

out of their impoundments on an "accelerated schedule" prior to the date that the 

final (more stringent) limitations would apply. In such cases, the more rapid 

discharges of impounded wastewater could result in detrimental environmental 

impacts, such as exceedances of water quality standards for acute impacts to 

aquatic life. Id. EPA reasonably decided to avoid creating an incentive to 

circumvent regulatory requirements in the ELG Rule by establishing BAT 

limitations for discharges oflegacy FGD wastewater based on the previously 

promulgated BPI limitations on TSS for low volume waste sources. EPA' s 

conclusion on that score can hardly be deemed irrational. 

Consideration of this "other factor" is statutorily authorized and a reasonable 

basis to reject limitations based on a technology other than surface impoundments, 
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such as chemical precipitation plus biological treatment. In taking into account 

these "real-world" practical considerations EPA's decision appropriately weighed 

this and other statutory factors such as "the process employed." See EPA 

Response to Comment Document, Index. 10083, at 8-161. As this Court has 

recognized, EPA has "significant discretion in deciding how much weight to 

accord each statutory factor under the CWA." Texas Oil & Gas Ass 'n, 161 F.3d at 

934. The Agency's assessment of this complex situation is reasonable and 

deserves deference. 

B. EPA's Decision To Set Separate Legacy Wastewater Limits In Light 
Of The Variability In Its Characteristics And Handling As 
Compared To Other Wastewaters Comports With The Clean Water 
Act And Is Supported By The Record 

Environmental Petitioners contend that the Rule's legacy wastewater 

provisions are "inconsistent" with the Clean Water Act because the text of the 

statute does not contain specific "distinctions" based on "when wastewater was 

produced." Enviro. Br. at 39-40. They claim that the Rule's legacy wastewater 

provisions run counter to the Act's mandate that EPA set "progressively more 

stringent pollution limits that ultimately eliminate the discharge of wastewater," 

not pollution limits that eliminate the "generation of wastewater." Id. at 41 

( emphasis in original).25 

25 Environmental Petitioners (Enviro. Br. at 41) elide the word "reasonable" from 
section 1311 (b )(2)(A)' s text when they discuss the statute's direction that point 
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But, as EPA explained in its Response to Comment (at 8-161), the Rule's 

establishment of "differentiated BAT limitations" for legacy wastewater makes 

practical sense and is fully consistent with the breadth of discretion afforded to EPA 

under the statute. This Court defers "to any reasonable EPA construction of its 

enabling statutes." Texas Municipal, 836 F.2d at 1488 (CWA). This is particularly 

true where, as here, the decision on the meaning or reach of the statute involves 

reconciling conflicting policies committed to the agency's care and expertise 

under the statute. Chevron US.A. Inc., 467 U.S. at 844. Moreover, if the statute 

is susceptible to more than one interpretation, the court must accept the 

interpretation chosen by the agency if it is reasonable. Id.; see also (MA, 470 U.S. 

at 125 (CWA). Nothing in the Clean Water Act requires EPA to establish the same 

technology basis for each wastestream within a point source category when 

establishing categorical limitations. As EPA noted, the Clean Water Act directs 

EPA to take into account a wide variety of factors in establishing the best available 

technology economically achievable, including the "process employed" and "other 

factorsastheAdministratordeemsappropriate." 33 U.S.C. § 1314(b)(2)(B). The 

nature and characteristics of legacy wastewater are just such "appropriate' "other 

factors." EPA explained that, in fonnulating the Rule's differentiated BAT 

source dischargers make reasonable "further progress" toward the goal of 

"elimination of discharges of all pollutants." 
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limitations, it took into account the process that plants employ to handle their 

legacy wastewater, which EPA found has characteristics that are "distinct from 

other wastestreams," leading to differences in the wastewater itself and the 

performance of control technologies. See EPA Response to Comment Document, 

Index. 10083, at 8-161. EPA's conclusion that it is appropriate to set different BAT 

limits for legacy wastewater than those prescribed for post-legacy wastewater based 

on these differences is within EPA' s broad discretion under the statute. See Texas 

Oil & Gas Ass 'n, 161 F .3d at 934 ( 5th Cir. 1998) (EPA has "significant discretion 

in deciding how much weight to accord each statutory factor under the CWA. ''). 

Environmental Petitioners also argue (Enviro. Br. at 40) that the Clean 

Water Act requires "technology-based limits on discharges of pollutants regardless 

of when those pollutants were generated." EPA agrees with that general 

proposition, but disagrees with Environmental Petitioners' suggestion that EPA did 

not satisfy its statutory obligation in that respect. EPA did set technology-based 

limitations on discharges of pollutants for the wastewater at issue. Environmental 

Petitioners' argument that EPA improperly focused on when wastewater was 

"generated" misinterprets why EPA took the approach that it did concerning legacy 

wastewater. In basing the applicable requirements on the wastewater's 

"generation" date, EPA has drawn a reasonable and practical line between different 

wastestreams: i.e., legacy wastewater that is commingled, and thus variable in 
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tenns of flow and pollutants (and concentrations) and not amenable to specific BAT 

limitations on metals in this instance, versus newly generated (post-legacy) 

wastewater that is amenable to more accurate characterization and to metals 

treatment that EPA is confident will work consistently and well, as effluent 

limitations guidelines are intended to do. Indeed, although Environmental 

Petitioners do not mention it in their brief, during notice-and-comment on the Rule, 

they acknowledged (Enviro. Comment Letter, Index. 9989 at 115) that the 

technological or economic achievability of treatment systems can be significantly 

affected if the pollutants in a wastestream are commingled, as most legacy 

wastewater in fact is. 

The Rule's legacy wastewater provisions not only do not nm afoul of any 

specific statutory requirement, together with other provisions included in the ELG 

Rule, they satisfy the statute's mandate even as articulated by Environmental 

Petitioners, i.e., that EPA impose progressively more stringent pollution limitations 

that will "ultimately" eliminate the "discharge" of wastewater. Nothing in the Act 

forbids EPA' s progressive phasing in of the more stringent limitations that will 

ultimately govern all newly generated wastewater. Environmental Petitioners just 

want a more accelerated approach. 

In sum, the gist of the matter is not that the post-legacy wastewater is 

receiving different regulatory treatment because it is "newly generated." Rather, 
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EPA has a sound technical and legal foundation to impose more stringent 

limitations on post-legacy wastewater that is lacking for legacy wastewater. 

C. EPA Reasonably Con duded That Technologies For FGD 
Wastewater And Ash Transport Water Were Not The BAT For 
Legacy Wastewater 

Environmental Petitioners argue that the Rule's BAT limitations for legacy 

wastewater are "unsupported by the record" because EPA allegedly found that 

surface impoundments are ineffective at removing metals and "that more effective 

technologies are available and affordable." Enviro. Br. at 37. But Environmental 

Petitioners misapprehend the record. Statements such as these by EPA were made 

not in the context of legacy wastewater, but in the context of newly generated 

(post-legacy) FGD wastewater, where - in contrast to legacy wastewater - EPA 

had sufficient and reliable data to characterize both the constituents in the 

wastewater and the performance of treatment technologies.26 The statements cited 

by Environmental Petitioners do not undermine EPA's careful decision on legacy 

wastewater. 

26 See pages 6-1 through 6-7 of the TDD Index. 12840 ( discussing characteristics 
ofFGD wastewater, including average pollutant concentrations in untreated FGD 
wastewater), pages 6-18 through 6-20 (identifying FGD wastewater pollutants of 
concern), pages 7-1 through 7-25 ( evaluating FGD wastewater treatment 
technologies and management practices), pages 11-1 through 11-7 (identifying 
pollutants for regulation in FGD wastewater), and pages 13-1 through 13-43 
( describing how the final limitations for FGD wastewater were derived, including 
by identifying "model" plants using the treatment technologies). 
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Next, Environmental Petitioners argue that EPA "ignored the best

performing plants in the field" when it determined that the best available 

technology economically achievable for legacy wastewater is "the use of surface 

impoundments." Enviro. Br. at 42. But that argument misconstrues the law and 

the record. The Clean Water Act does not "require" simplistically that BAT be 

based exclusively on the perfonnance of the single "best-performing" plant in an 

industrial field (Enviro. Br. at 41-43). This Court's decision in CMA, 870 F.2d 

239, which Environmental Petitioners cite for that proposition, merely observes 

that Congress intended BAT limitations generally to be based on the performance 

of the top performer, even if some plants' performance fell short. But the statute 

specifies not one but six specific factors, as well as "such other factors as the 

Administrator deems appropriate," that EPA is to "take into account" in 

determining what technology represents BAT, and thus in setting BAT limitations. 

33 U.S.C. § 1314(b)(2)(B). The "CW A's requirement that EPA choose the 'best' 

technology does not mean that the chosen technology must be the best [at] 

pollutant removal. Obviously BAT ... must be acceptable on the basis of 

numerous factors, only one of which is pollution control." BP Expl. Inc., 66 F.3d 

at 796 ("The [petitioner] mistakenly asserts that BAT must be based on the' best 

single performer in an industry."'). And, this Court. has made clear that Congress 

accorded EPA considerable discretion when determining BAT based on an expert 

weighing of all factors discussed in the statute. See Texas Oil & Gas Ass 'n, 161 
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F.3d at 928,939 (citation omitted). As just discussed, EPA made its decision 

based on its weighing of all of the statutory factors, and deserves deference on that 

decision. 

Tellingly, Environmental Petitioners do not specify which "best-performing" 

plant or plants EPA supposedly ignored. Environmental Petitioners argue that EPA 

"could have collected data" from the fewer than 10 plants that EPA identified as 

using chemical precipitation to treat impounded wastewater that contains, among 

other things, ash transport water. Enviro. Br. at 42. But this argument glosses 

over the reality that EPA concluded that the wastewater from the identified handful 

of plants was not sufficiently representative of the legacy wastewater across 

the industry. The record in fact indicates the extent of the variability of this 

wastestream from one plant to another and within a plant. 80 Fed. Reg. at 67,855. 

Because of the manner in which legacy wastewater is actually managed, which 

produces wide variability in key characteristics like pollutant concentrations, EPA 

did not have confidence that all plants in the industry would reliably be able to meet 

any legacy wastewater limitations that hypothetically could have been derived 

from these plants.27 

27 Environmental Petitioners (Enviro. Br. at 46) cite NRDC v. EPA, 808 F.3d 556 
(2d Cir.2015), to support their attack on EPA's data collection effort, but that case 
has no relevance here. In that decision, which involved a challenge to an EPA 
general permit for ballast water discharges from ships, the Court stated that EPA 
had given insufficient attention to the possibility that onshore treatment facilities 
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For example, below is a table reflecting the composition of legacy 

wastewater found at some of the plants that EPA identified as using chemical 

precipitation to treat their impounded ash transport water. 

Plants Using Chemical Precipitation for Surface Impoundments 
Containing Ash Transport Water 

Power 
Plant Percent Ash Transport Water Other Wastestreams 

- Air heater cleaning water 
- Coal pile runoff 
- Filter backwash 

A 10% - Bottom ash transport water - Floor drain wastewater 
- Ion exchange wastewater 
- Leachate 
- Once through cooling water 
- Yard drain wastewater 

17% - Bottom ash transport water - Coal pile nmoff 
B - Floor drain wastewater 

20% - Fly ash transport water -
- Air heater cleaning water 
- Boiler fireside and boiler tube 

cleaning water 

C 65% - Bottom ash transport water - Floor drain and roof drain 
wastewater 

- General runoff 
- Mill reject sluice 
- Wet bottom overflow 

for ballast water discharges might be considered "available," even though no such 
onshore facilities actually existed. The court remanded the matter to EPA for 
further consideration because the court found that any lack of information about 
onshore facilities was "a problem ofEPA's own making" because, in the court's 
view, EPA "went to great lengths to foreclose discussion of onshore treatment." 
Id. at 47. No such charge is, or could be, leveled against EPA here, as there is a 
robust discussion in the record as to why EPA rejected more advanced 
technologies for control of legacy wastewater. 
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Plants Using Chemical Precipitation for Surface Impoundments 
Containing Ash Transport Water 

Power 
Plant Percent Ash Transport Water Other Wastestreams 

- Air heater cleaning water 
- Boiler fireside cleaning water 
- Coal pile runoff 
- Filter backwash water 

D 70% - Bottom ash transport water - Floor drain wastewater 
- Membrane cleaning 

wastewater 
- Mill reject sluice 
- Slag tank overflows 
- Coal pile runoff 

E 80% - Bottom ash transport water - Boiler blowdown 
- Floor drain wastewater 
- Yard drain wastewater 

Final Steam Electric Technical Questionnaire Database Index. 12046. The 

information from these plants demonstrates how many factors are at play in 

detennining the characteristics of the legacy wastewater at each plant. Indeed, the 

percentage of ash transport water is different within each impoundment, as are the 

types of additional wastewaters that are mixed with the varying percentages of ash 

transport water. Whereas Plant E, for example, treats a commingled wastestream 

containing 80 percent ash transport water by volume, the commingled wastestream 

at Plant A contains only 10 percent ash transport water by volume. Furthermore, 

while three of the four waste types, excluding ash transport water, treated by Plant 

E are also treated in the Plant A treatment system, Plant A also treats five 

additional types of wastes that are not processed through the Plant E treatment 
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system. The variations in these five plants demonstrates the difficulty EPA would 

face in concluding that these plants are representative of the entire industry, and 

that limitations based on these plants could certainly be achieved by every other 

plant with impounded ash transport water. 

Environmental Petitioners argue that "[t]here is evidence" that other 

technologies, such as a combination of chemical and biological treatment, "could" 

be used to treat legacy wastewater. Enviro. Br. at 43. Here, again, Environmental 

Petitioners oversimplify matters. While it might be true that subjecting legacy 

wastewater to various treatments could lead to some reduction in the amounts of 

pollutants discharged by impoundments where the wastewater is stored, that is not 

the statutory requirement. Rather, fundamental to EPA's establishment of effluent 

limitations guidelines under the Clean Water Act is whether facilities are 

reasonably able to meet the specified BAT limitations using the identified BAT 

technology or an alternative technology that they may choose to adopt. For the 

reasons discussed above, because of the way that legacy wastewater is handled 

(e.g., commingled with a variety ofwastestreams), EPA could not, on the basis of 

the data before it, determine a specified performance level that could be reliably 

and consistently achieved for any technologies that it could have identified beyond 

surface impoundments. 80 Fed. Reg. at 67,855. 
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D. EPA's Decision Not To Set Separate Limits For Legacy FGD 
Wastewater That Is Not Commingled Is Reasonable Under The 
Circumstances Here 

Environmental Petitioners also argue that EPA erred in not setting BAT 

limitations for legacy FGD wastewater ( or, as Environmental Petitioners refer to it, 

legacy "scrubber" wastewater) based on technologies that EPA found to be the 

BAT for post-legacy FGD wastewater, at least where it is not commingled with 

other wastewaters. Enviro. Br. at 50-54. Environmental Petitioners acknowledge 

EPA' s explanation that its approach is intended to minimize the incentive for plants 

( only three of which exist, according to the administrative record, as explained 

above) to accelerate their release of stored impoundment wastewater prior 

to the Rule's compliance dates, but argue that EPA' s caution is pointless because 

"legacy scrubber wastewater can be discharged under the final rule," and, thus, 

"imposing more stringent limits would not increase the amount of legacy scrubber 

wastewater discharged." Enviro. Br. at 52. But Environmental Petitioners 

miss the point. As EPA explained, it was not focused exclusively on the 

"amount" of impounded wastewater discharges over the next few years. 

Rather, EPA was endeavoring to minimize the likelihood of repeated "rapid 

discharge[ s ]" of slugs of such polluted waters. The Rule is reasonably directed to 
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disincentivizing such unwelcome events and EPA can hardly be faulted for its 

exercise of caution in this regard. 80 Fed. Reg. at 67,855. 

Environmental Petitioners also argue that even if some plants were able to 

avoid the new limitations by commingling their scrubber wastewater with other 

wastestreams, "others might not, and the net effect (if any) would be a reduction in 

pollution." Enviro. Br. at 52 ( emphasis added). But Environmental Petitioners 

offer no record support for their "net effect" assertion. Rather, their argument 

amounts to little more than unfounded speculation that several plants might elect 

not to commingle their wastestreams and thereby find themselves subject to new 

limitations. That such a possibility exists does not make it likely. And it certainly 

does not mean that EPA' s decision on the issue can properly be deemed irrational 

or outside ofEPA's lawful discretion. EPA's well-considered and practical 

approach to the complex real-world problems posed by legacy wastewater should 

not be disturbed. 

E. Petitioners' Argument That EPA Erred By Not Requiring That 
Limits For Legacy Wastewaters Be Established Through Case-By
Case, Best Professional Judgment Permitting Was Waived And, In 
Any Event, Is Wrong 

Environmental Petitioners acknowledge EPA's explanation in the record that 

it "lacked sufficient evidence to identify" chemical, biological or evaporation 

technologies as BAT for legacy wastewaters, but they nevertheless argue that, even 

ifEPA's detennination in that regard was correct, EPA erred by designating 

46 

ED_002364A_00001359-00062 



Case: 15-60821 Document: 00514275486 Page: 63 Date Filed: 12/15/2017 

impoundments as the best available technology for legacy wastewaters. Enviro. Br. 

at 44. Environmental Petitioners assert that EPA should have "declined" to issue 

nationwide effluent limitations guidelines for BAT for the legacy wastewater, and 

instead left BAT determinations to be made by individual permitting authorities 

on a case-by-case/site-specific basis using their Best Professional Judgment. 

Enviro. Br. at 44-45 (citing 40 C.F.R. § 125.3(a), (c)(2)). 

As an initial matter, Environmental Petitioners are precluded from arguing 

that EPA was legally obligated to decline to set BAT limitations for legacy 

wastewater, and instead leave it to the permitting authority to determine BAT 

limitations for individual plants on a Best Professional Judgment, case-by-case 

basis. Neither they nor any other party asserted that argument during the public 

notice-and-comment period. It is well-settled that, absent exceptional 

circumstances, a petitioner cannot challenge agency action on grounds not 

presented to the agency, since "orderly procedure and good administration require 

that objections to the proceedings of an administrative agency be made while it has 

opportunity for correction in order to raise issues reviewable by the courts." 

United States v. L.A. Tucker Truck Lines, 344 U.S. 33, 37 (1952). Courts "should 

not topple over administrative decisions unless the administrative body not only has 

erred but has erred against objection made at the time appropriate under its 

practice." Id. 
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The courts of appeal, including this one, have issued numerous decisions 

consistent with the Supreme Court's directive on that question. Most relevant here, 

in Texas Oil & Gas Ass 'n, 161 F.3d at 933 n.7, also a Clean Water Act case 

involving challenges to EPA effluent limitations guidelines (there, pertaining to the 

coastal oil and gas industry), this Court cited L.A. Tucker TruckLines, 344 U.S. at 

35-37 in finding that a challenger's failure to raise certain objections during the 

notice and comment period constituted waiver of such challenges. And previously, 

in Cotherman v. Federal Trade Comm 'n, 417 F.2d 587, 591-94 (5th Cir. 1969), this 

Court discussed L.A. Tucker Truck Lines at some length and went on to pronounce 

that the "orderly administration of justice compels us to require that the 

administrative expertise should first be tapped before the courts are consulted." Id. 

at 594.28 

28 Other courts consistently agree with these decisions on waiver. Reasoning that 
the "requirement that a party raise its concerns to an agency prior to the publication 
of the final rule promotes agency autonomy and judicial efficiency," the Sixth 
Circuit held that a party waived an argument by failing to raise it during EPA's 
rulemaking. See BP Exp!., 66 F.3d at 799 (another effluent guidelines case). See 
also SW Pa. Growth Alliance v. Browner, 121 F.3d 106, 122-23 (3d Cir. 1997) 
(litigant may not raise an issue in judicial proceeding if it was not presented to EPA 
during rulemaking); Linemaster Switch Corp. v. EPA, 938 F.2d 1299, 1308 (D.C. 
Cir. 1991) (citation omitted) ("claims not presented to an agency may not be made 
for the first time to a reviewing court"); N.M. Envtl. Improvement Div. v. Thomas, 
789 F.2d 825,831,835 (10th Cir. 1986) (petitioner waived objections to EPA 
rulemaking due to failure to comment on matter at administrative level). 
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The reasons for this limitation on raising new arguments for the first time on 

judicial review are many. The Administrative Procedure Act's notice-and

comment rulemaking procedures provide agencies with the right to respond to 

concerns on the record before a court reviews the issue. See, e.g., N.M Envtl. 

Improvement Div., 789 F.2d at 835 (court's function is to review action on record 

before agency). Additionally, waiver is compelled by principles of fairness, 

government efficiency and the need to free courts from unnecessary litigation. 

Thus, in Ohio v. EPA, 997 F.2d 1520, 1528-29 (D.C. Cir. 1993), in finding waiver, 

the D.C. Circuit focused on agency autonomy and judicial efficiency, because 

issues that are raised before the agency might be resolved without the need for 

judicial intervention. 

Environmental Petitioners were on notice that EPA might set BAT 

limitations for legacy wastewater equal to existing BPI limitations. EPA's 

proposal stated that it was considering establishing BAT effluent limitations for 

legacy wastewater "that would be equal to the existing BPI effluent limits." 78 

Fed. Reg. at 34,523. Environmental Petitioners had ample opportunity here during 

the lengthy public comment period to present their "case-by-case" argument 

concerning legacy wastewater. Their failure to do so constitutes waiver of that 

issue. 

It also bears mention that Environmental Petitioners took a position in their 

comments on the Rule that is contrary to the one they advocate here, stating: "EPA 
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Must Reject Options that Allow BAT for FGD Wastewater to Be Detennined 

Case-by-Case," on the asserted ground that leaving effluent limitations "to be set 

on a case-by-case basis" is "inconsistent with the Clean Water Act." See Enviro. 

Comment Letter at pages xiii-ix. Environmental Petitioners added that, in their 

view, "states lack the resources, expertise, and political will to make meaningful 

BAT determinations on a pennit-by-permit basis." Id. Their contradictory prior 

position on this issue undermines their current litigation position. 29 

And even assuming, for sake of argument, that Environmental Petitioners 

were allowed to advance this argument for the first time in this proceeding, EPA 

properly exercised its authority under the Clean Water Act to determine BAT for 

legacy wastewater rather than shifting the burden to permitting authorities. 30 EPA 

detennined, based on the record before it that BAT for legacy wastewaters was the 

continued use of impoundments. The fact that EPA continued to defer setting 

29 Indeed, Environmental Petitioners appear to contradict themselves in their brief 
given that they argue in favor of Best Professional Judgment decision-making by 
States just pages after claiming (Enviro. Br. at 22) that State permitting agencies 
"in practice" had "largely failed" to set such limitations when presented with 
opportunities to do so. 

30 Environmental Petitioners (Enviro. Br. at 45) cite Riverkeeper, Inc. v. EPA, 358 
F.3d 174,203 (2d Cir. 2004), for the proposition that the Clean Water Act does not 
"forbid" EPA from addressing certain pollutants on a "case-by-case basis" where 
categorical regulation is not technologically feasible. EPA agrees that it has such 
discretion, and submits that it has appropriately exercised its discretion to do so in 
this instance. 
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BAT for a different wastestream (non-chemical metal cleaning wastes, which, 

generally, are infrequently generated), based on EPA's determination that it lacked 

certain data to set BAT for that wastestream, does not mean that EPA was required 

to, or should have, also deferred setting BAT for legacy wastewaters, a larger 

waste stream. 31 

EPA reasonably exercised its discretion at this juncture to make that 

particular BAT determination by weighing and applying all of the statutory factors 

set forth in CWA section 304(b )(2)(B). And, individual permit writers always 

have discretion to impose more stringent water quality-based effluent limitations 

on a site-specific basis, if warranted. 33 U.S.C. § 13 ll(b )(1 )(C). 

HI. EPA'S BAT LIMITS FOR COMBUSTION RESIDUAL 
LEACHATE FROI\il LANDFILLS AND SURFACE 
IMPOUNDMENTS ARE BASED ON A REASONABLE 
INTERPRETATION OF THE CLEAN WATER ACT AND ARE 
FULLY SUPPORTED BY THE RECORD 

Environmental Petitioners also challenge EPA' s decision as to how best to 

regulate combustion residual leachate. Enviro. Br. at 3 (Statement of Issues No. 

31 For non-chemical metal cleaning wastes, EPA found that it did not have 
sufficient infonnation on the extent to which discharges of the wastes occur, or on 
the ways that industry manages such wastes. 80 Fed. Reg. at 67,863 (emphasis 
added). EPA also explained with respect to metal cleaning wastes that it did not 
have information on potential best available technologies or best available 
demonstrated control technologies, or on the potential costs to industry to comply 
with any new requirements. Id. 
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2), 54. "Combustion residual leachate" is leachate that comes from landfills and 

surface impoundments at steam electric plants that contain waste from combustion

related processes, as well as from the treatment ofwastewater.32 In the Rule, EPA 

identified surface impoundments as the BAT technology basis for the control of 

pollutants in combustion residual leachate and established a BAT limitation on total 

suspended solids (TSS) in combustion residual leachate equal to the BPI limitation 

in previously promulgated ELGs. Although EPA considered other technologies 

as BAT for leachate, EPA rejected them because of the comparatively very 

small portion of pollutants discharged from steam electric power plants represented 

by combustion residual leachate discharges, as well as EPA' s 

conclusion that the regulation of other wastestreams under the Rule satisfied the 

32 "Combustion residuals" comprise a variety of solid wastes associated with 
combustion-related power plant processes, as well as other wastewater treatment 
solids associated with combustion wastewater. 80 Fed. Reg. at 67,891. These 
wastes are typically stored in landfills or surface impoundments. TDD Index. 
12840 Table 6-7, at page 6-12. "Combustion residual leachate" (sometimes 
referred to herein as just "leachate") is liquid (including any dissolved or 
suspended constituents in the liquid) that percolates through or drains from waste 
and other materials placed in a landfill, or that passes through a surface 
impoundment's containment structure (for example, its bottom, dikes, or berms). 
80 Fed. Reg. at 67,847. Most landfills at steam electric power plants and some 
impoundments have systems in place to collect leachate. TDD Index. 12840 at 4-
36. 
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Clean Water Act's goal of "reasonable further progress" in the elimination of 

pollutants. 80 Fed. Reg. at 67,854. 

Petitioners' challenge is two-fold: First, they argue that because using 

chemical precipitation for the treatment of combustion residual leachate is both 

"technologically achievable" and "economically achievable for the industry as a 

whole," EPA lacks discretion to impose treatment requirements on leachate that 

are less stringent than chemical precipitation. Enviro. Br. at 55. Second, 

Environmental Petitioners argue that to the extent that EPA declined to mandate 

chemical precipitation for leachate due the small size of that wastestream relative to 

other wastestreams at steam electric power plants, such decision "conflicts with 

evidence that leachate is one of the largest toxic wastestreams in the country." 

Enviro. Br. at 56. As explained below, these arguments fail. The Clean Water Act 

expressly authorizes EPA to consider "other factors as the Administrator deems 

appropriate," as well as directs EPA to make "reasonable" further progress in 

pollutant reductions, in setting BAT limits. EPA reasonably determined that use of 

a surface impoundment, not chemical precipitation, is the BAT for leachate in light 

of the relatively small pollutant contribution attributable to leachate and the 

reasonable further progress in pollutant reductions achieved by the Rule as a whole. 

Petitioners provide no reason to second-guess EPA'sjudgment about relative 

pollutant contributions. 
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A. EPA's Decision To Designate Surface Impoundments, And Not 
Chemical Precipitation, As The BAT Is Consistent With The CW A 

In developing the Rule, EPA put forth two technology options for regulating 

combustion residual leachate. 80 Fed. Reg. at 67,849. Under the first option, EPA 

proposed establishing effluent limitations and standards equal to the previously 

promulgated Best Practicable Control Technology (BPI) limitation on TSS for low 

volume waste sources. Under the second option, EPA proposed establishing 

additional limitations and standards for arsenic and mercury in leachate based on 

treatment using a chemical precipitation system. 

Based on data collected from the Industry Survey and site visits, EPA found 

that in the steam electric power industry, surface impoundments are the most 

widely used systems to treat leachate before it is discharged to receiving waters, 

with only a few plants currently using other technologies to treat such wastewater. 

EPA identified no existing plants using chemical precipitation to treat their 

leachate. TDD Index. 12840 at I 0-38. 

As discussed above in Section Ill.A., in assessing best available technology 

economically achievable, EPA considers specific statutorily listed factors, as well 

as "other factors as the Administrator deems appropriate." 33 U.S.C. 

§ 1314(b)(2)(B). When considering what technology represents BAT for control 

of pollutants in leachate, EPA considered the fact that the amount of pollutants 

collectively discharged in leachate by steam electric power plants is a very small 
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portion of the pollutants discharged collectively by all steam electric power plants 

(about 3 percent of baseline loadings, on a toxic-weighted basis). 80 Fed. Reg. at 

67,854. Given this, in addition to EPA's decision to regulate the largest sources of 

pollutants from steam electric power plants, EPA detennined that the Rule already 

represented "reasonable further progress toward the national goal of eliminating 

the discharge of all pollutants," and thus established BAT limitations for 

combustion leachate equal to the BPT limitation on TSS for low volume waste 

sources. 33 U.S.C. § 131 l(b )(2)(A); see 80 Fed. Reg. at 67,854. 33 

B. EPA Reasonably Determined That Chemical Precipitation Is Not the 
BAT For Leachate 

Environmental Petitioners' contention that EPA erred in not identifying 

chemical precipitation as the BAT for leachate lacks merit. In support of their 

argument, Environmental Petitioners rely predominantly on this Court's initial 

33 EPA made a different decision for leachate at new sources, as the statute reflects 
a different standard for new sources than it does for existing sources. Under 
Section 306 of the Act, NSPS are to represent "the greatest degree of effluent 
reduction that can be achieved by using the latest available control technology." In 
addition, while EPA is to consider certain listed statutory factors in establishing 
NSPS, the statute does not direct EPA to consider "other factors as the 
Administrator deems appropriate," as it does in establishing BAT. Thus, EPA 
determined that NSPS for leachate should be based on chemical precipitation. 80 
Fed. Reg. at 67,860. That EPA made this different decision for new sources, which 
are governed by a separate legal standard, is not unreasonable or evidence that 
the Agency was arbitrary in establishing less stringent standards for existing 
sources. 
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decision in Am. Petroleum Inst., 858 F.2d at 263, a decision in which this Court 

re-affirmed that it reviews "deferentially not only EPA's factual evaluations, but 

also its statutory and regulatory interpretation and application, and its policy 

determinations." In their brief (see e.g., Enviro. Br. at 19 and 59), Environmental 

Petitioners repeatedly quote from and rely on the following language from the 

initial version of the Court's 1988 American Petroleum Institute Decision: 

Because the basic requirement for BAT effluent limitations is only 
that they be technologically and economically achievable, the impact 
of a particular discharge upon the receiving water is not an issue to be 
considered in setting technology-based limitations. 

Am. Petroleum Inst., 858 F.2d at 265-66. Environmental Petitioners ignore, 

however, that in a subsequent per curiam order issued on suggestion for rehearing 

and published at 864 F .2d 1156 (1989), this Court revised its 1988 opinion in 

American Petroleum Institute by "deleting" the above-quoted sentence in its 

entirety. 

Contrary to Environmental Petitioners' suggestion, this Court did not say that 

whenever a given treatment approach is technologically and economically 

achievable, EPA is statutorily mandated to impose it. Rather, this Court recognizes 

that the Clean Water Act specifies a broad range of factors to be considered by EPA 

in determining BAT limits, including "the age of equipment and facilities involved, 

the process employed, the engineering aspects of the application of various 

types of control techniques, process changes, the cost of achieving such 
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effluent reduction, non-water quality environmental impact (including energy 

requirements), and such other factors as the Administrator deems appropriate." 33 

U.S.C. § 1314(b )(2)(B). Other courts agree that EPA's discretion in this context is 

far broader than Environmental Petitioners suggest. See, e.g., BP Expl. & Oil, Inc., 

66 F .3d at 796 ("The [petitioner] mistakenly asserts that BAT must be based on the 

'best single performer in the industry.' To the contrary, the CW A's requirement 

that EPA choose the 'best' technology does not mean that the chosen technology 

must be the best [at] pollutant removal. "Obviously, BAT ... must be acceptable 

on the basis of numerous factors, only one of which is pollution control."). 

EPA, in other words, is governed by a standard of "reasonableness" in 

considering the factors to be balanced. Id. And as this Court has stated, EPA "has 

considerable discretion in evaluating the relevant factors and determining the 

weight to be accorded to each in reaching its ultimate BAT determination." See 

Texas Oil & Gas Ass 'n, 161 F.3d at 928 (citation omitted). "EPA has significant 

leeway in determining how the BAT standard will be incorporated into final 

ELGs." Id. 

EPA's approach to setting BAT for leachate, a wastestream that 

Environmental Petitioners do not dispute represents only a small fraction (just 

three percent) of total steam electric discharges evaluated as part of this 

rulemaking, is entirely consistent with the Clean Water Act and with this Court.'s 

teachings. EPA's statutory duty in this context is to take action with regard to the 
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industry as a whole - not with regard to each individual wastestream or sub

component of a wastestream - that "will result in reasonable further progress 

toward the national goal of eliminating the discharge of all pollutants," 33 U.S.C. 

§ 131 l(b)(2)(A) (emphasis added). That commonsense approach is entitled to 

deference, particularly where, as here, EPA is regulating wastestreams representing 

large sources of pollutants from steam electric power plants. On this record, EPA 

has discretion to find that the ELG Rule represents reasonable further progress in 

eliminating discharges for the industry as a whole and to forebear from imposing 

more stringent restrictions on a wastestream such as leachate, which is responsible 

for a relatively small amount of discharges compared to the overall industry's 

discharges. Contrary to Environmental Petitioners' suggestion, the Clean Water 

Act does not forbid EPA from taking into account the relative size of a wastestream 

compared to overall loadings from the industry in determining BAT for 

that wastestream. 

Environmental Petitioners argue (Enviro. Br. at 61-62) that EPA's approach 

to leachate regulation somehow runs afoul of the statute by improperly taking into 

account the "impact of a particular discharge upon the receiving water." This 

argument misses the mark because it does not accurately characterize EPA's 

interpretation of the statute or what EPA did. EPA based its leachate BAT 

decision, in part, on the size of the wastestream relative to all steam electric 

wastestreams, not on how or the extent to which the leachate impacts receiving 
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waters. As already noted, the Clean Water Act expressly grants EPA discretion to 

consider the amount of reductions achieved relative to reductions being achieved 

elsewhere. Accordingly, Environmental Petitioners' argument that EPA acted 

contrary to the statute is simply unsupported. 

C. EPA Properly Characterized The Relative Pollutant Contribution 
From Leachate As Small 

Environmental Petitioners also argue that even if EPA is authorized under the 

Clean Water Act to take into account the size of and amount of pollutants in 

particular wastestreams when setting BAT limits, the challenged leachate limits are 

arbitrary and capricious because EPA's finding that the leachate wastestream is of 

insufficient size to warrant more stringent BAT limits conflicts with evidence that 

purportedly shows that leachate is "one of the largest toxic wastestreams in the 

country." Enviro. Br. at 55. They assert that if the leachate "were considered its 

own industry, it would be the 18th largest industrial source of water pollution in the 

country," id. at 54-56, and that by ignoring that theoretical 18th place ranking, EPA 

failed to put the size of the leachate wastestream "into any meaningful context." 

Id. at 55. 

But it is Environmental Petitioners, not EPA, who fail to put the matter in 

context. Proper context requires recognition that leachate comprises just a fraction, 

about three percent, of the Toxic Weighted Pound Equivalents (TWPE) loading for 
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the steam electric power industry. 34 Focusing on that small number as one 

considers whether EPA's Rule constitutes "reasonable further progress" in the 

elimination of water pollution provides appropriate context, and highlights the 

reasonableness ofEPA's approach. 

Environmental Petitioners further claim that leachate is "one of the largest 

toxic wastestreams in the country," Enviro. Br. at 55, but closer examination 

reveals that this is a significant overstatement. Petitioners' argument rests 

primarily on a chart labeled "Pollutant Loadings Top 10 Point Source Categories." 

Point Source Category Total Toxic-Weighted Pounds 
Equivalent ("TWPE") Discharged 
Annually 

Steam Electric Industry t2,680,000 
0 ulp, Paper and Paperboard 1,030,000 
0 etroleum Refining 1,030,000 
Nonferrous Metals Manufacturing 994,000 
R ertilizer Manufacturing 826,000 
Organic Chemicals, Plastics, Synthetic 649,000 
Ribers 
Ore Mining and Dressing f'.l48,000 
lnorganic Chemicals Manufacturing l299,000 
Waste Combustors 254,000 
Textile Mills l250,000 

Final EA, Index. 12553 at 3-15, Table 3-3. That chart reveals that these 10 

categories collectively contributed about 8,460,000 toxic weighted pounds 

34 TWPE is the mass of pollutants times the toxic weighing factor for the pollutant. 
EPA uses the resulting figure to compare the impact of pollutants that have 
different toxicities. See Final EA, Index.12553 at 3-12. 
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annually. Although left unremarked on by Environmental Petitioners, the 

contribution attributable to steam electric power plant leachate - 70,300 toxic 

weighted pounds annually - comprises significantly less than one percent of the 8 

million-plus pound sum of these top ten categories. 

Furthermore, as another, more recent table (reproduced directly below) 

relied on by Environmental Petitioners (Enviro. Br. at 55 n.33) reveals, 

Environmental Petitioners' argument that leachate is "one of the largest toxic 

wastestreams in the country" significantly overstates that wastestream' s 

contribution to pollutant loadings.35 

35 EPA, 2015 Annual Effluent Gui de lines Review Report, EP A-82 l -R-16-002, at 
2-26, Table 2-9 (June 2016), available at 
https:/!nepis.epa.gov//Exc/ZvPURLcgi?DockevPl 00PSPLtxt. Because the cited 
chart is intended to guide future potential BAT rulemakings, it omits the total 
TWPE loadings for the Steam Electric Power Generating Category - previously 
calculated as 2,680,000 toxic weighted pound equivalents per year. TDD Index. 
12840 pp. 10-41 (Table 10-22). 
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While leachate might be considered "comparable" in terms of toxic 

weighted pounds to certain industries ranked farther down in the top 20 categories, 

those industries comprise fractions of the total nationwide discharges of pollutants 

on a toxic weighted basis. 36 Adding up the top 18 categories on the 2015 list, 

36 EPA is, of course, not foreclosed from regulating even these smaller relative 
wastestreams if the statutory factors are otherwise met. 
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leachate would comprise about 0. 7% of the total. 37 As the chart also reflects, the 

top 17 categories comprise about 94.5% of the total point source category 

rankings. As these figures demonstrate, leachate is not one of the largest 

wastestream in terms of its contribution of toxic weighted pounds of pollutants to 

our nation's waterways. 

In the end, Environmental Petitioners' argument amounts to little more than 

a statement of their position that they would have made a different policy decision 

and more stringently regulated a wastestream that contributes only about three 

percent of the total steam electric industry discharges evaluated for the ELG 

rulemaking. Nothing in the Clean Water Act compels EPA to reach the particular 

result desired by Environmental Petitioners as concen1s leachate. 

In sum, EPA' s decision to set BAT limits for leachate equal to the 1982 BPI 

limits, rests on a reasonable interpretation of the Clean Water Act and is fully 

supported by the record. 

CONCLUSION 

For the foregoing reasons, the Court should deny the petitions for review to 

the extent that they challenge the following provisions of the ELG Rule: (1) The 

BAT limits for legacy wastewater codified at 40 C.F .R. § 423. l 3(g)(l )(ii), 

37 According to the chart, the Pulp, Paper and Paperboard category for 2015 
accounted for 2,510,000 toxic weighted pounds - about 30 times leachate's 
contribution. 
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(h)(l)(ii), and (k)(l)(ii); and (2) the BAT limits for leachate codified at 40 C.F.R. § 

423.13(1). 

Dated: December 15, 2017 
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the electronic submission is an exact copy of the paper document, 5th Cir. 
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Appointment 

From: 

Sent: 

To: 

CC: 

Subject: 
Attachments: 

Location: 

Start: 

End: 

Campbell, Ann [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=B8C25A0C2FB648B6A947694A8492311E-CAMPBELL, ANN] 
6/20/2018 12:26:18 PM 
Ross, David P [/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Nagle, Deborah 
[Nagle.Deborah@epa.gov]; Wood, Robert [Wood.Robert@epa.gov]; Benware, Richard [Benware.Richard@epa.gov]; 
Fotouhi, David [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/cn=Recipients/cn=febaf0d56aab43f8a9174b18218c1182-Fotouhi, Da]; Neugeboren, Steven 
[Neugeboren.Steven@epa.gov]; Grevatt, Peter [Grevatt.Peter@epa.gov]; Wildeman, Anna 
[wildeman.anna@epa.gov] 
Crawford, Tiffany [Crawford.Tiffany@epa.gov]; Matuszko, Jan [Matuszko.Jan@epa.gov]; Campbell, Ann 
[Campbell.Ann@epa.gov]; Levine, MaryEllen [levine.maryellen@epa.gov]; Witt, Richard [Witt.Richard@epa.gov]; 
Jordan, Ronald [Jordan.Ronald@epa.gov]; Penman, Crystal [Penman.Crystal@epa.gov]; Evalenko, Sandy 

[Evalenko.Sandy@epa.gov]; Leopold, Matt (OGC) [/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =4e5cdf09a 3924dad a6d322c6 794cc4fa-Leopold, Ma] 

Pre-brief Steam Electric Call iri Conference Code/ Ex. 6 i 
2018 _ 6 _ 20 Steam Electric E L~-lfr1effng"forD"!ive-Ross~piifr-·-·-·-·-·-·-·-·-; 

3233 WJCE 

6/21/2018 6:00:00 PM 
6/21/2018 6:45:00 PM 

Show Time As: Busy 
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Message 

From: Johnson, laura-5 [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=DEA46EDADAA04F2C847D3245F8F5847C-UOHNS06] 
Sent: 10/26/2018 7:28:24 PM 
Subject: Weekly Report for October 22-26, 2018 

Attachments: Weekly Report October 22 thru 26.docx; Weekly Report October 22 thru 26.pdf 

Good afternoon, 

Attached is the report for the week of October 22-26, 2018. 

Enjoy your weekend and stay safe! 

Sincerely, 
Laura 

Laura S. Johnson j tJ.~:. Fn\..-~rr.:r: .. :, .. ~~~.J .. r.\./. ",":t.-\ .. '-·'-M.1:. ... ' ... '·-·-·-·-·-·-·-·-·-·-·-·-·. 

0 ff1ce ~. ~~";.~ s~,;~'~L ~~';i~xl "io ~~:~s,;~ ~;_,~:i1~~,-~~ :~~~,'~ ~Jg:;:~~~-~-~~-~-h-~~~.!--~~:-~.J 
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USCA Case #18-5149 Document #1751601 Filed: 09/19/2018 Paoe 1 of 1 

~nih~a ~tah~s Qinurt nf J\pp£als 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 18-5149 

Clean Water Action, et al., 

Appellants 

V. 

Andrew Wheeler, Acting Administrator, U.S. 
Environmental Protection Agency, in his 
official capacity, et al., 

Appellees 

September Term, 2018 

1 :17-cv-00817-DLF 

Filed On: September 19, 2018 

BEFORE: Henderson, Millett, and Wilkins, Circuit Judges 

ORDER 

Upon consideration of appellants' motion to sever and hold an issue in 
abeyance, the responses thereto, and the reply, it is 

ORDERED that the appeal be held in abeyance pending further order of the 
court. The parties are directed to file motions to govern future proceedings within 30 
days of resolution of Clean Water Action v. EPA, No. 18-60079 (5th Cir.) or Clean 
Water Action v. EPA, No. 18-60619 (5th Cir.), whichever the Fifth Circuit resolves first. 

Per Curiam 
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Message 

From: 

Sent: 

To: 

CC: 

Mills, Derek [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=0B8B3681245C47D18908FD79DB50A843-MILLS, DERE] 
3/14/2018 9:44:52 PM 

Baptist, Erik [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=10fclb085ee14c6cb61db378356aleb9-Baptist, Er]; Albores, Richard 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =ce 14f8 709a5e4ac383af9d0b 767fd8af-Ra I bor02]; Burke, Ma reel la 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=5066626ec70846439b8d3f6c35d92be8-Burke, Marc]; Fotouhi, David 
[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BOH F23SPDL T)/cn=Recipients/en=febaf0d56aab43f8a917 4b18218c1182-Fotouhi, Da]; Schwab, Justin 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/cn=Recipients/en=eed0f609c0944cc2bbdb05df3a10aadb-Schwab, Jus]; Packard, Elise 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =6d4ad4c6a bb24f54a2c8c 16fa 17ba0fd-Packa rd, EI] 

Monson, Mahri [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =fe 16c321270a466c90286d60e81b292c-M monson] 
Subject: Consolidated OGC Comments on Senate EPW Oversight Hearing Questions for the Record 
Attachments: 2018.03.13 - UPDATED DRAFT - All Pruitt QFRs 01.30.2018 - COMPLETE PROGRAM OFFICE RESPONSES.docx 

Importance: High 

Hi All, 

As you may know, Rich asked OGC to review today. Below are consolidated comments and suggested edits from OGC. I 
am providing to you now for your review before we send OGC comment back to OCIR. Thanks! 

Deliberative Process/ Ex. 5 
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Deliberative Process/ Ex. 5 

Derek Mills 
Special Assistant, Office of General Counsel 
U.S. Environmental Protection Agency 
(2.02.) 564-3341 

From: Moody, Christina 
Sent: Wednesday, March 14, 2018 10:55 AM 
To: Albores, Richard <Albores.Richard@epa.gov>; Mills, Derek <Mills.Derek@epa.gov>; Lubetsky, Jonathan 
<Lubetsky.Jonathan@epa.gov>; Saltman, Tamara <Saltman.Tamara@epa.gov>; Kelty, Diane <Kelty.Diane@epa.gov>; 
Walsh, Ed <Walsh.Ed@epa.gov>; Hanley, Adrian <Hanley.Adrian@epa.gov>; Hanley, Mary <Hanley.Mary@epa.gov>; 
Keller, Dale <Keller.Dale@epa.gov>; Keller, Kaitlin <keller.kaitlin@epa.gov>; Folkemer, Nathaniel 
<Folkemer.Nathaniel@epa.gov>; Emmerson, Caroline <Emmerson.Caroline@epa.gov>; Bartlett, Keith 
<Bartlett.Keith@epa.gov>; Grogard, Megan <Grogard.Megan@epa.gov>; Jones-Parra, Lisa <Jones-Parra.Lisa@epa.gov>; 
Martin, JohnC <Martin.JohnC@epa.gov>; Dieu, Martin <Dieu.Martin@epa.gov>; Harwood, Jackie 
<Harwood.Jackie@epa.gov>; Cooper, Marian <Cooper.Marian@epa.gov>; Kime, Robin <Kime.Robin@epa.gov>; 
Grantham, Nancy <Grantham.Nancy@epa.gov>; Linkins, Samantha <Linkins.Samantha@epa.gov>; Peck, Gregory 
<Peck.Gregory@epa.gov>; Orvin, Chris <0rvin.Chris@epa.gov>; Naples, Eileen <Naples.Eileen@epa.gov> 
Cc: Williams, Thea <Williams.Thea@epa.gov>; Gomez, Laura <Gomez.Laura@epa.gov>; Haman, Patricia 
<Haman.Patricia@epa.gov>; Kaiser, Sven-Erik <Kaiser.Sven-Erik@epa.gov>; Levine, Carolyn <Levine.Carolyn@epa.gov>; 
Palich, Christian <palich.christian@epa.gov>; Frye, Tony (Robert) <frye.robert@epa.gov> 
Subject: ACTION - REVIEW: DUE 1PM TODAY!! Senate EPW Oversight Hearing Questions for the Record 

Colleagues, 

Attached please find the draft package of QFRs to be sent to 0MB for transmission to the hill. In order to 
ensure concurrence of the responses, these are being routed internally for review and comment. As the 
responses have all been cleared by programmatic political staff, OCIR does not anticipate that there will 
be major changes or edits to the package. 

! ! 
' ' 

I Deliberative Process/ Ex. 5 I 
i i 
i i 
i i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 
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We are on a tight turnaround to meet the committee's request for responses, so review time is limited to 
1pm today. Please note, if we have not heard from you or your programs by that time, we will assume 
your concurrence and that you have no further edits/comments/concerns. 

Feel free to reach out with questions. 

Christina J. Moody 
US Environmental Protection Agency 
Office of Congressional Affairs & Intergovernmental Relations 
;\Joody.Chdstina@Rpa.gov 
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Message 

From: Baptist, Erik [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

Sent: 
(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN = 10FC1B085EE 14C6CB61DB3 78356A1EB9-BAPTIST, ER] 
3/14/2018 3:05:20 PM 

To: Fotouhi, David [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/cn=Recipients/cn=febaf0d56aab43f8a9174b18218c1182-Fotouhi, Da]; Schwab, Justin 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

Subject: 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =eed0f609c0944cc2bbd b05df3a lOaad b-Schwa b, J us] 

FW: COMPLETE Draft Pruitt QFRs 01.30.2018 SEPW Hearing 

Attachments: 2018.03.13 - UPDATED DRAFT - All Pruitt QFRs 01.30.2018 - COMPLETE PROGRAM OFFICE RESPONSES.docx; 

Attachment 1 - QFR40 SES Appointments.xlsx; Attachment 2 - QFR46 USWAG letter.pdf; Attachment 3 - QFR46 

USWAG petition.pdf; Attachment 4 - QFR46 AES petition.pdf; Attachment 5 - QFR49 impoundment summary.pdf; 
Attachment 6 - QFR98 Transmittal Email from OGD Director - 11.9.2017.pdf; Attachment 7 - QFR98 Revised 

Guidance for Managing OGD Grant Reporting 11-13-17.pdf 

Importance: High 

FYI 

Erik Baptist 

Senior Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
1200 Pennsyvlania Ave., NW 
Washington, DC 20460 
(202) 564-1689 
baptist.erik@epa.gov 

From: Baptist, Erik 
Sent: Wednesday, March 14, 2018 11:05 AM 
To: Albares, Richard <Albores.Richard@epa.gov> 
Subject: FW: COMPLETE Draft Pruitt QFRs 01.30.2018 SEPW Hearing 
Importance: High 

Rich, 

Can you please coordinate the final review of the draft QFRs before we send them over to OMB? OCIR is asking for our 
review by COB today, but I have asked for at least 24 hours to review. 

I presume these typically go to each law office for their final review, so please let me know if they do not. 

Thanks! 

Erik Baptist 
Senior Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
1200 Pennsyvlania Ave., NW 
Washington, DC 20460 
(202) 564-1689 

baptisLerik@Jepa.gov 
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May 12, 2017 

The Honorable Scott Pruitt 
Administrator 

UTILITY 
SOLID 
WASTE 
ACTIV!T!ES 
GROUP 

U.S. Environmental Protection Agency 
William Jefferson Clinton Building 
1200 Pennsylvania Avenue, N.W. 
Mail Code 1101A 
Washington, DC 20460 

c/n Edison Electric Institute 
701 Pennsylvania Avenue, NIN 
Washington, DC 20004-269& 

')ff>-508-SR II i:.: l...:,.,iL :...,.c_,)4,i,.} 

\V\V\N, USV'i3g.org 

Re: Utility Solid Waste Activities Group Petition for Rulemaking to Reconsider 
Provisions of the Coal Combustion Residuals Rule, 80 Fed. Reg. 21302 (April 
17, 2015), and Request for EPA To Hold in Abeyance Challenge to Coal 
Combustion Residual Rule, No. 15-1219, et al. (D.C. Cir.) 

Dear Administrator Pruitt: 

Enclosed please find the Utility Solid Waste Activities Group's ("USWAG") Petition 
for Reconsideration of EPA's final rule titled Rulemaking to Reconsider Provisions of 
the Coal Combustion Residuals Rule ("CCR Rule"), 80 Fed. Reg. 21302 (April 17, 
2015), and a Request for EPA to seek to Hold In Abeyance the Challenge to the 
Coal Combustion Residuals Rule, No. 15-1219, et al. (D.C. Cir.). 

As set forth in the Petition, USWAG is not seeking reconsideration of the entire 
Rule, but only those provisions that warrant modification, revision or repeal due to 
recent legislation fundamentally altering the self-implementing nature of the Rule 
to one implemented through enforceable permit programs, as well as the 
Administration's Executive Orders on regulatory reform. 

We also ask that EPA take action as soon as possible to extend the Rule's 
impending compliance deadlines given that owners/operators of coal combustion 
residuals ("CCR") units are making critical operating decisions based on elements 
of the CCR Rule that likely will be implemented differently under CCR permit 
programs and provisions that should be modified based on the re-evaluation of the 
Rule under the President's Executive Orders on regulatory reform. Extension of 
the compliance deadlines also is necessary to ensure alignment of the CCR Rule's 
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requirements with EPA's recent postponement of the compliance dates for 
implementation of the Final Effluent Limitations Guidelines and Standards Rule for 
the Steam Electric Power Generating Point Source Category (''ELG Rule"). Because 
it was EPA's intent that the CCR and ELG Rules work in tandem, both in terms of 
content and timing, extension of the CCR Rule compliance deadlines is necessary 
so that owners/operators of CCR units are not forced to make decisions affecting 
these units under the CCR Rule without first understanding their obligations under 
the ELG Rule. 

Finally, because certain provisions of the Rule identified in the attached Petition 
are the subject of ongoing litigation challenging the Rule, USWAG requests that 
EPA seek hold the case in abeyance so that the Agency can reconsider its positions 
in the litigation in light of the recent statutory changes and Executive Orders. 

USWAG believes that the modifications to the Rule identified in this Petition will 
result in a more practical and workable, yet equally protective regulatory program 
for CCR disposal units. We look forward to working with EPA in making these 
important and necessary modifications to the CCR Rule. 

Enclosure 

cc: Samantha Dravis 
Brittany Bolen 
Ryan Jackson 
Byron Brown 
David Fatouhi 
Patrick Davis 
Barry Breen 
Barnes Johnson 

Sincerely, 

James Roewer 
Executive Director 
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In the United States Environmental Protection Agency 

Utility Solid Waste Activities Group Petition for Rulemaking to 
Reconsider Provisions of the Coal Combustion Residuals Rule, 80 Fed. 

Reg. 21,302 (April 17, 2015), and Request to Hold in Abeyance Challenge 
to Coal Combustion Residual Rule, No. 15-1219, et al. (D.C. Cir.) 

Douglas Green 
Venable LLP 
600 Massachusetts Avenue, N.W. 
Washington, D.C. 20001 
202-344-4483 
dhgreen(cr)venab1e .com 

Margaret Fawal 
Venable LLP 
600 Massachusetts Avenue, N.W. 
Washington, D.C. 20001 
202-344-4791 
n1kfawal(d;venable.com 

Counsel for Petitioner Utility Solid Waste Activities Group 
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RELIEF SOUGHT 

The Utility Solid Waste Activities Group 1 ("USWAG") hereby petitions 

the United States Environmental Protection Agency ("EPA") pursuant to 5 U.S.C. 

§ 553(e) and 42 U.S.C. § 6974(a) for a rulemaking to reconsider specific 

provisions of the Final Rule entitled Hazardous and Solid Waste Management 

System; Disposal of Coal Combustion Residuals2 (the "CCR Rule," the "Final 

Rule," or "Rule").3 USWAG is not seeking EPA's reconsideration of the entire 

CCR Rule, but rather only the provisions of the Rule that wanant modification, 

revision or repeal due to recent legislation fundamentaHy altering the self

implementing nature of the Rule, as well as the Administration's Executive Orders 

on regulatory reform. 

An extension of the upcoming CCR Rule compliance deadlines is also 

necessary, and the EPA should take immediate action to extend those deadlines for 

several critically important reasons. First, owners/operators of coal combustion 

1 USW AG, formed in 1978, is an association of over one hundred and twenty electric 
utilities, power producers, utility operating companies, and utility service companies located 
throughout the United States, including the Edison Electric Institute ("EEI"), the American 
Public Power Association ("APPA"), and the National Rural Electric Cooperative Association 
("NRECA"). Together, US WAG members represent more than 73% of the total electric 
generating capacity of the United States, and service more than 95% of the nation's consumers of 
electricity and 92% of the nation's consumers of natural gas. 

2 80 Fed. Reg. 21,302 (April 17, 2015). 
3 Section 553( e) of the Administrative Procedure Act provides that interested persons 

have "the right to petition for the issuance, amendment, or repeal of a rule." Similarly, section 
7004 of the Resource Conservation and Recovery Act ("RCRA"), 42 U.S.C. § 6974(a), provides 
that "any person may petition the Administrator for the promulgation, amendment or repeal of 
any regulation under this chapter." 

1 
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residuals ("CCR") units are now facing decisions on whether to make large capital 

expenditures to comply with central requirements of the CCR Rule-requirements 

that will be evaluated for potential modification or replacement pursuant to this 

reconsideration Petition. Second, many of these requirements also may change or 

be implemented differently with the transition to state permit programs. Finally, 

an extension is necessary to ensure alignment of the CCR Rule's requirements with 

EPA's recent postponement of the compliance dates for implementation of the 

Final Effluent Limitations Guidelines and Standards Rule for the Steam Electric 

Power Generating Point Source Category4 ("ELG Rule"). Coordination of the 

CCR and ELG Rules' compliance time frames has been one of the overarching 

objectives of the Agency to ensure that owners/operators of CCR units are not 

forced to make decisions affecting these units under the CCR Rule without first 

understanding the ELG requirements. 5 

In addition, given that certain of the provisions of the Rule identified in this 

Petition for reconsideration are the subject of ongoing litigation challenging the 

CCR Rule, 6 USW AG also requests that EPA seek to hold the case in abeyance so 

4 80 Fed. Reg. 67,838 (Nov. 3, 2015). 
5 80 Fed. Reg. at 21,428. 
6 Utility Solid Waste Activities Group, et al. v. EPA, et al., No. 15-1219 (D.C. Cir.) 

(consolidated with Nos. 15-1221, 15-1222, 15-1223, 15-1227, 15-1228, and 15-1229) 
(hereinafter "CCR Litigation"). 

2 
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that the Agency can reconsider its positions in the litigation in light of the recent 

statutory changes and Executive Orders. 

INTRODUCTION 

EPA's CCR Rule, found at 40 C.F.R. Part 257, regulating the disposal of 

CCR by the electric utility sector will result in significant economic and 

operational impacts to coal-fired power generation. Rapidly approaching 

compliance deadlines for the most impactful components of the Rule are forcing 

owners or operators of power plants to make irreversible and tremendously 

significant long-term business and operational decisions regarding how to comply 

with the Rule. In many cases, these compliance decisions include the closure of 

CCR disposal units, and even the premature closure of power plants. Put simply, if 

there is no cost-effective option to manage CCR-the byproduct from the 

combustion of coal-the use of coal to produce power is significantly burdened, 

and the economic viability of coal-fired power plants is jeopardized. The CCR 

Rule is having precisely this adverse effect on coal-fired power generation across 

the country. 

Many of the problems underlying the Rule can be solved through the use of 

site-specific, risk based management standards that EPA chose not to include in 

the Final Rule due to the Rule's underlying self-implementing regulatory scheme. 

But recently enacted legislation now allows the CCR Rule to be implemented 

3 
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through state CCR permit programs or systems of prior approval (collectively, 

"state CCR permit programs"). This fundamental change, along with recently 

issued Executive Orders governing regulatory refonn, warrants reconsideration 

and modification of the CCR Rule to incorporate such site-specific, risk-based 

provisions for assuring the proper management and disposal of CCR. 

As stated above, USW AG is not seeking to eliminate or have EPA 

reconsider the entire CCR Rule. Indeed, USW AG strongly endorsed and 

supported EPA's development ofRCRA Subtitle D non-hazardous waste rules for 

the disposal of CCR. Importantly, however, the necessary modifications to the 

Rule identified in this Petition will produce a more balanced and cost-effective 

Rule, while also ensuring that CCR disposal units are regulated in a manner 

meeting RCRA's statutory standard of ensuring "no reasonable probability of 

adverse effects on health or the environment. "7 

We begin by providing an overview of the CCR Rule and then identify the 

reasons why reconsideration and modification of the Rule is necessary in light of 

the new legislation and to achieve the regulatory reform objectives of the 

Executive Orders. The Petition also identifies why it is critical for EPA promptly 

to extend the Rule's upcoming compliance deadlines given that many 

owner/operators must make long-tenn strategic and operational decisions over the 

7 42 U.S.C. § 6944(a). 

4 
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next few months in order to assure compliance with current CCR Rule 

requirements. As discussed below, we urge EPA to take action as soon as possible 

to extend these compliance deadlines so that these owners/operators are not left 

with stranded assets or undertake plant closures in order to comply with elements 

of the Rule that EPA appropriately determines warrant modification and/ or are 

implemented differently under state permit programs. Finally, we identify the 

specific provisions of the Rule requiring modification and, given that certain of 

these provisions are subject to ongoing litigation challenging the CCR Rule, 

request that EPA seek to hold the case in abeyance while EPA reconsiders its 

positions in the litigation. 

OVERVIEW OF THE CCR RULE 

The CCR Rule regulates the disposal of CCR at electric utilities as a non

hazardous solid waste under Subtitle D ofRCRA. The Rule establishes minimum 

federal criteria for determining which CCR landfills and surface impoundments 

qualify as "sanitary landfills" and may continue to operate, and which landfills and 

surface impoundments are "open dumps" and must close. A precedent setting 

aspect of the Rule is EPA's decision to apply these criteria to inactive CCR surface 

impoundments (i.e., impoundments that ceased receiving CCR before the effective 

date of the Rule), thus resulting in the regulation of inactive CCR surface 

impoundments in the same manner as operating impoundments. CCR landfills and 
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surface impoundments that fail to meet the Rule's criteria are considered "open 

dumps" subject to closure. The Rule became effective on October 19, 2015. 

The major criteria in the Rule include (l) restrictions on the siting of CCR 

units, including the imposition of location restrictions on existing surface 

impoundments that have been sited and in operation for years; (2) standards for the 

design of CCR units, such as specified liner requirements that can effectively 

supersede differing state requirements; (3) operating conditions, such as mandated 

inspections of landfills and surface impoundments and fugitive dust controls; (4) 

structural integrity requirements for surface impoundments that, if not met by a 

specified time period, mandate the prompt closure of the unit; (5) groundwater 

monitoring and corrective action requirements, which include the establishment of 

groundwater protection standards that, in the case of certain constituents, are set at 

background levels-even though these levels can be far lower than established and 

accepted risk-based levels; (6) two specified closure options, including (i) closure 

with CCR in place in conformance with specified dewatering, stabilization and cap 

design standards, followed by a minimum of 30-years of post-closure care and 

groundwater monitoring, or (ii) closure by removing the CCR from the unit and 

certifying compliance with the mandated groundwater protection standards, with 

no subsequent post-closure care; and (7) recordkeeping and reporting requirements 
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demonstrating compliance with the criteria that must be posted to a publicly 

available website. 

Because the Rule was promulgated as a self-implementing rule, whether in 

fact a facility is in compliance with the above-referenced criteria is determined by 

a Qualified Professional Engineer ("QPE"), whose certifications are posted to the 

facility's publicly available website. The QPE's certification is then subject to 

review by EPA, the states, and citizen groups and, if there is disagreement, the 

facility's compliance with the Rule can be challenged by EPA through an EPA 

administrative enforcement order8 or through a RCRA citizen suit brought by a 

citizen group or a state in federal district court.9 This unorthodox enforcement 

scheme has led to a degree of uncertainty, as QPE certifications are subject to 

challenge and possible reversal after the certification is made and the applicable 

regulatory deadline has passed. 

Moreover, failure to comply with certain of the Rule's criteria leads to the 

mandated closure of the CCR disposal unit within very short time frames. Of most 

importance, the detection of a release to groundwater from an unlined surface 

impoundment above a mandated groundwater protection standard-even where the 

8 When the Rule was originally promulgated in April 2015, EPA did not have statutory 
authority to enforce the Rule. However, the recently enacted Water Infrastructure Improvements 
for the Nation Act ("WIIN Act"), which, in part, amended Subtitle D ofRCRA to authorize the 
states to implement the CCR Rule through state permit programs, also gave EPA authority to 
directly enforce the Rule. 

9 See 42 U.S.C. § 6972. 
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groundwater protection standard is background and far below accepted health

based levels-requires the prompt closure of the impoundment even if other 

corrective action measures may be available at considerably less cost for ensuring 

the protection of human health and the environment based on site-specific 

circumstances. 

Certain of the Rule's criteria have already taken effect, including fugitive 

dust controls, unit inspections and the preparation of closure plans. However, the 

Rule's most demanding and onerous requirements (including in particular its 

groundwater monitoring requirements, with the attendant regulatory ramifications 

of forced closures of CCR disposal units and corrective action) are scheduled to go 

into effect on October 17, 2017, approximately five months from the filing of this 

Petition. 

REASONS TO RECONSIDER THE RULE 

A. The Self-Implementing Nature of the CCR Rule Results in 
Inflexible Requirements that Impose Tremendous Costs on 
Regulated Entities. 

The enormous costs associated with the CCR Rule are largely attributable to 

the Rule's burdensome, inflexible, and often impracticable requirements, which do 

not allow for the type of site-specific, risk-based management techniques 

contained in many state coal ash regulatory programs and other federal solid waste 

regulations. Instead, the CCR Rule operates independently of existing state risk-
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based CCR control programs. 10 Therefore, owners/operators of coal-fired power 

plants must often comply with two sets of CCR disposal controls: those imposed 

by the CCR Rule and any additional state requirements. 11 

This dual and inefficient regulatory regime is the result of the self

implementing nature of the CCR Rule. At the time the CCR Rule was 

promulgated in 2015, the underlying statute, RCRA, did not allow for the Rule to 

be delegated to the states or to be implemented through state or federal permit 

programs. Instead, as explained above, regulated entities are responsible for "self

implementing" the Rule, meaning that owners/operators of coal-fired power plants 

must ascertain for themselves what is required to comply with the Rule and then 

certify such compliance on a publicly available website. Alleged non-compliance 

with the Rule is enforced through RCRA's citizen suit provision or directly by 

EPA through the issuance of administrative orders. 

Because of this self-implementing scheme, EPA declined to include in the 

Final Rule many site-specific, risk-based provisions contained in other state and 

federal solid waste programs, and instead created a monolithic, one-size-fits-all 

regulatory regime. For example, EPA removed certain provisions from the Final 

Rule-provisions which were contained in the 2010 CCR proposal 12 and drawn 

10 80 Fed. Reg. at 21,333. 
11 Id. 
12 75 Fed. Reg. 35,128 (June 21, 2010). 
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from EPA's Municipal Solid Waste Landfills ("MSWLF") program under 40 

C.F.R. Part 258-that would have allowed for tailoring of the Rule's groundwater 

monitoring and corrective action programs based on site-specific conditions. EPA 

removed this flexibility precisely because there is no regulatory authority 

overseeing implementation of the CCR Rule through an enforceable permit 

program. As EPA reasoned, "the possibility that a state may lack a permit program 

for CCR units made it impossible to include some of the alternatives available in 

[the MSWLF program], which establish alternative standards that allow a state, as 

part of its permit program to tailor the default requirements to account for site 

specific conditions at the individual facility." 13 

This has resulted in a CCR Rule reflecting risk assumptions and regulatory 

criteria based on the "lowest common denominator." EPA readily acknowledged 

this point when it determined that any unlined impoundment contaminating 

groundwater must, in all circumstances, close: 

EPA acknowledges that it may be possible at certain sites to engineer 
an alternative to closure of the unit that would adequately control the 
source of the contamination and would otherwise protect human 
health and the environment. However, the efficacy of those 
engineering solutions will necessarily be determined by individual site 
conditions. As previously discussed, the regulatory structure under 
which this rule is issued effectively limits the Agency's ability to 
develop the type of requirements that can be individually tailored to 
accommodate particular site conditions. Under [RCRA] sections 

13 80 Fed. Reg. at 21,396-97. 
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l 008( a) and 4004( a), EPA must establish national criteria that will 
operate effectively in the absence of any guaranteed regulatory 
oversight (i.e., a permitting program), to achieve the statutory 
standard of "no reasonable probability of adverse effects on health or 
the environment" at all sites subject to the standards. 14 

This lack of site-specific consideration has resulted in an inflexible and 

overly-conservative Rule that is imposing tremendous operational costs on the 

power industry and is threatening the premature closure of CCR disposal units. As 

explained below, however, the statutory structure underpinning the enforcement 

scheme for the Rule has fundamentally changed since its promulgation in 2015. 

Therefore, there is no longer any basis for the Rule's inflexible requirements, 

which, as noted above, even EPA acknowledges can force the closure of units that 

are otherwise capable of remaining open in a manner that protects human health 

and the environment. Furthennore, these inflexible requirements are the exact 

types of unnecessarily burdensome regulation that EPA has been directed to repeal, 

replace, or modify under the recent Executive Orders relating to regulatory reform. 

B. By Authorizing State CCR Permit Programs, the WIIN Act 
Fundamentally Altered the CCR Rule's Enforcement Scheme. 

On December 16, 2016, President Obama signed into law the Water 

Infrastructure Improvements for the Nation Act ("WIIN Act"), which, in part, 

amended Subtitle D of RCRA to authorize the states to implement the CCR Rule 

14 Id. at21,371. 
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through state permit programs. 15 Specifically, the WIIN Act authorizes the states 

to submit an application requesting EPA's approval to administer the CCR Rule 

through a state permit program in lieu of the self-implementing CCR Rule. Where 

states do not seek to administer the Rule or where a state's application is denied by 

EPA-referred to as "Nonparticipating States"-EP A is directed to implement the 

CCR Rule through a federal permit program. 16 This statutory change 

fundamentally transforms the CCR Rule from a self-implementing program, into a 

rule that will be implemented through either a state or EPA permit program (much 

like traditional federal environmental programs). 

With the WIIN Act's change to the implementation of the CCR Rule, EPA's 

original rationale for excluding the site-specific, risk-based tailoring provisions 

from the Final Rule-its concern for "abuse" by entities operating under the self

implementing regime-no longer exists. Therefore, the Rule should be amended 

as soon as possible to incorporate the risk-based management options contained in 

state and other EPA solid waste programs, eliminating the burdensome one-size

fits-all approach of the current Rule. 

15 The legislation amends section 4005 in Subtitle D ofRCRA ("Upgrading of Open 
Dumps") by adding a new subsection ( d) to the section entitled "State Programs for Control of 
Coal Combustion Residuals." 

16 The requirement that EPA implement a CCR permit program in a Nonparticipating 
State is conditioned on Congress appropriating funds for EPA to administer a CCR permit 
program. Nonetheless, even without such direct appropriations, nothing in the statute prohibits 
EPA from administering CCR permit programs in Nonparticipating States if it so chooses. 
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C. The Policies Established by Executive Orders on Regulatory 
Reform Support Modification of the CCR Rule. 

In addition to the WIIN Act, the Rule requires reconsideration pursuant to the 

policies set forth in the Administration's recent series of Executive Orders 

regarding regulatory reform, including the regulatory refonn agenda set forth in 

Executive Order 13 777 ("EO 13 777"). 17 Reconsideration of the Rule also is 

consistent with the policies expressed in the President's Executive Order 13771 on 

"Reducing Regulation and Controlling Regulatory Costs"18 ("EO 13771") and the 

President's Executive Order 13783 on "Promoting Energy Independence and 

Economic Growth" 19 ("EO 13783"). We discuss these EOs below and explain 

why individually, and collectively, they warrant modification to the CCR Rule. 

1. EO 13777 

One of the key directives in EO 13777 is for agency regulatory refonn task 

forces ("RRTFs") to "evaluate existing regulations and make recommendations to 

the agency head regarding their repeal, replacement, or modification, consistent 

17 See Executive Order 13777, Enforcing the Regulatory R~form Agenda (Feb. 24, 2017), 
82 Fed. Reg. 12,285 (Mar. 1, 2017). 

18 Executive Order 13771, Reducing Regulation and Controlling Regulatory Costs (Jan. 
30, 2017), 82 Fed. Reg. 19339 (Feb. 3, 2017). 

19 Executive Order] 3783, Promoting Energy Independence and Economic Growth (Mar. 
28, 2017), 82 Fed. Reg. 16,093 (Mar. 31, 2017). 
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with applicable law."20 The RRTFs have until May 25, 2017, to make their 

recommendations. 21 

In undertaking this task, EO 13 777 directs that the RR TF shall attempt to 

identify regulations that, among other things: 

(i) eliminate jobs or inhibit job creation; 
(ii) are outdated, unnecessary, or ineffective; 
(iii) impose costs that exceed benefits; or 
(iv) create a serious inconsistency or otherwise interfere with regulatory 
reform initiatives and policies. 22 

The CCR Rule meets all of these criteria. 

First, EPA itself readily acknowledged in issuing the Final Rule that the 

Rule's costs far exceed its benefits, with annual costs conservatively exceeding 

the Rule's benefits by a range of at least $273 to $441 million per year. 23 Even 

these ranges far underestimate the gaps between the Rule's compliance costs 

versus its estimated benefits because they fail to take into account the excessive 

20 EO 13777 § 4. EO 13777 refers to the definition of "regulation" or "rule" found in EO 
13 771, which includes, in pertinent part, "an agency statement of general or particular applicability 
and future effect designed to implement, interpret, or prescribe law or policy or to describe the 
procedure or practice requirements of an agency .... " EO 13771 § 4. 

21 By imposing a rigorous deadline on the Task Force, EO 13777 recognizes the urgency 
of addressing overly burdensome regulations. Ultimately, it is the customers of the electric utility 
industry who suffer the economic burden of exorbitantly expensive rules having no concomitant 
environmental benefit. This burden is exacerbated when important issues regarding those rules 
go unresolved for extended periods of time (e.g., the Mercury and Air Toxics rule) and, as a 
result, the regulated must move forward with burdensome regulations before they can be 
repealed or revised. Uncertainty also contributes to potential instability in energy delivery. Thus, 
in the spirit of EO 13 777, the Agency should move expeditiously to reconsider and revise the 
Rule. 

22 EO 13777 § 3(d)(i)-(iv). 
23 80 Fed. Reg. at 21,460. 

14 

ED_002364A_00001830-00017 



compliance costs brought about by the Rule's overly stringent one-size-fits-all 

operating, groundwater monitoring and corrective action standards that cannot be 

tailored to reflect site-specific characteristics of a particular unit. Consistent with 

EO 13777, a rule whose costs exceeds its benefits should be re-evaluated and 

modified. 

The Rule also will cause job losses due to the premature closure of power 

plants caused by the forced closure of CCR disposal units. Similarly, the 

provisions of the Rule identified for reconsideration in this Petition are outdated 

and unnecessary, as they fail to reflect the fundamental statutory change brought 

about by the WIIN Act with respect to the implementation of the Rule through 

enforceable permit programs in lieu of the original self-implementing regime. 

Finally, as discussed below, the adverse effects on coal-powered energy 

generation caused by the Rule's current implementation scheme and overly 

burdensome regulatory regime are directly inconsistent, with EO 13 783. 

For all these reasons, the CCR Rule should be chief among the EPA 

RRTF's recommendations under EO 13777 for repeal, replacement or 

modification as set forth in this Petition. 

2. EO 13771 

The CCR Rule also should be reconsidered as part ofEPA's compliance 

with EO 13771. Among other things, EO 13771 directs that "for every one new 
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regulation issued, at least two prior regulations be identified for elimination, and 

that the cost of planned regulations be prudently managed and controlled through 

the budgeting process."24 Agencies are to achieve a net incremental regulatory 

cost of zero in Fiscal 201725 by offsetting the costs of new regulations during the 

current fiscal year with costs eliminated from existing regulations. 26 

By reconsidering the CCR Rule and taking its costs properly into account 

when promulgating a modified CCR Rule, EPA can engage in regulatory burden 

reduction as contemplated by EO 13771, thereby facilitating the promulgation of 

other rules, including a revised CCR Rule that provides meaningful environmental 

benefits. 

3. EO 13783 

EO 13 783 provides even further support for the requested modifications to 

the CCR Rule identified in this Petition. EO 13783 states, in pertinent part, that it 

is the national policy of the United States and executive agencies to "immediately 

review existing regulations that potentially burden the ... use of domestically 

produced energy resources and appropriately suspend, revise, or rescind those that 

24 EO 13771 § 1. 
25 "For fiscal year 2017, which is in progress, the heads of all agencies are directed that 

the total incremental cost of all new regulations, including repealed regulations, to be finalized 
this year shall be no greater than zero ... . "Id.§ 2(b). 

26 Id.§ 2(c) ("incremental costs associated with new regulations shall, to the extent 
permitted by law, be offset by the elimination of existing costs associated with at least two 
prior regulations."). 
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unduly burden the development of domestic energy resources beyond the degree 

necessary to protect the public interest or otherwise comply with law."27 To 

achieve this national policy objective, EO 13783 directs that heads of federal 

agencies immediately "review all existing regulations, orders, guidance 

documents, policies, and any other similar agency actions ( collectively, agency 

actions) that potentially burden the development or use of domestically produced 

energy resources, with particular attention to oil, natural gas, coal, and nuclear 

energy resources."28 

Pursuant to the above directives, within 180 days of the issuance of EO 

13 783, the heads of federal agencies are to submit final reports to the Vice 

President and Director of the Office of Management and Budget (among others) 

detailing the regulations identified by the agency as potentially burdening the 

development or use of domestically produced energy resources, including with 

particular attention to coal, oil, natural gas and nuclear energy resources. After 

submission of these final reports, the heads of federal agencies "shall as soon as 

practicable, suspend, revise, or rescind, or publish for notice and comment 

proposed rules suspending, revising, or rescinding, those actions, as appropriate 

and consistent with law."29 

27 EO 13783 § l(c) (emphasis added). 
28 Id. at§ 2(a) (emphasis added). 
29 Id. at§ (g). Agencies are directed to coordinate such regulatory reform with their 

activities undertaken pursuant to EO 13771, discussed above. Id. 
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The CCR Rule is an "agency action" that directly burdens the use of coal as 

an energy resource by imposing unduly stringent and extremely costly regulations 

on the management of CCR-a coal combustion byproduct. Put simply, the 

continued use of coal for electricity generation is effectively precluded if there is 

no economical option for managing the residuals from its use. These burdens are 

only compounded by a suite of other major rules affecting coal-fired power plants. 

And, ultimately, the costs imposed by these regulations will be borne by 

consumers of the electricity. 

Therefore, as currently written and implemented, the CCR Rule is having 

significant adverse effects on the domestic use of coal as an energy source in 

direct contradiction of the national energy policy set forth in EO 13783. This does 

not have to be the case. The identified revisions, and in certain cases repeal, of the 

specific provisions of the CCR Rule discussed below will remove these 

unwarranted regulatory burdens on the management of CCR and the related 

burdens on the use of coal as an energy source-none of which are mandated by 

the statute. Rather, with the enactment of a new regulatory paradigm allowing for 

implementation through CCR pennit programs, EPA can move from a monolithic, 

one-size-fits-all regulatory regime to a site-specific and risk-based approach, all 

while continuing to ensure that CCR will be managed in a manner meeting 
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RCRA's Subtitle D standard of ensuring "no reasonable probability of adverse 

effects on health or the environment."30 

Therefore, it is appropriate for the CCR Rule to be included in the final 

report prepared under EO 13783 and then revised as soon as practicable 

consistent with the request for reconsideration set forth in this Petition. 

NEED TO EXTEND CCR RULE COMPLIANCE DEADLINES 

Although certain of the CCR Rule's operating criteria have already taken 

effect, other provisions of the CCR Rule, including the Rule's groundwater 

monitoring and associated corrective action provisions, have not. As discussed in 

more detail below, it is critically important to extend the compliance dates of these 

remaining CCR Rule requirements so that electric utilities do not make irreversible 

operational and significant investment decisions (including decisions on plant 

closures) before EPA has time to reconsider the provisions of the Rule identified in 

this Petition and make any necessary Rule modifications. In addition, an extension 

of the Rule's upcoming timeframes is necessary to allow time for implementation 

of the Rule through enforceable permit programs as contemplated under the WUN 

Act and, equally important, to ensure alignment of the CCR Rule's remaining 

compliance dates with the ELG Rule, which was recently stayed while EPA 

reconsiders many of the key requirements of that rule. 

30 42 U.S.C. § 6944(a). 
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A. Extension of CCR Rule Deadlines is Necessary to Allow Time to 
Transition to State Permit Programs and Undertake the Necessary 
Substantive Changes to the Rule. 

Given the anticipated implementation of the Rule through state permit 

programs-including the adoption of requirements that may differ, yet be equally 

protective as the federal Rule-EPA should take immediate action to extend the 

CCR Rule's upcoming compliance deadlines to coincide with implementation of 

the Rule through CCR permit programs. This is necessary to allow time for the 

transition of the Rule to state-based permit programs, under which elements of the 

Rule, including the groundwater monitoring program, can be tailored to reflect the 

site-specific characteristics of individual CCR units. Similarly, an extension of 

time is necessary for EPA to evaluate the requested modifications to the CCR Rule 

identified in this Petition and to undertake rulemakings to implement those 

changes, many of which will likely be reflected in state CCR permit programs. As 

discussed below, these changes will allow for implementation of the Rule's 

requirements in a more balanced and cost-effective manner while meeting RCRA's 

statutory standard of ensuring "no reasonable probability of adverse effects on 

health or the environment."31 

Indeed, we understand that EPA is in the process of preparing guidance 

detailing the procedures states should use to apply for and receive approval to 

31 42 U.S.C. § 6944(a). 
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implement the CCR Rule through state permit programs. 32 Many states, including 

Missouri, Georgia and Kansas, have reportedly already expressed an interest in 

obtaining or are already seeking EPA approval to administer such programs. 

Therefore, it is expected that many states will be in the position to implement the 

requirements of the CCR Rule through state permit programs in the near future, 

perhaps before the end of this year, with more states to follow later. 

This transition to state permit programs necessitates an extension of the 

Rule's deadlines to avoid large-scale capital expenditures by the regulated 

community for elements of the Rule that are likely to be changed significantly 

through the reconsideration Petition or at least implemented differently under 

future pennits. Electric utilities should not be forced to invest significant and 

irretrievable capital resources to comply with requirements that are likely to 

change. 

Chief among these deadlines is the fast approaching October 17, 2017 

requirement for initiating the Rule's groundwater monitoring program,33 which 

sets off a series of cascading requirements, including possibly onerous corrective 

action requirements and, in some cases, forced closure of CCR units and power 

32 See letter dated April 28, 2017 from Administrator Pruitt to Governor Sandoval of 
Nevada. 

33 40 C.F.R. §§ 257.90(b), 257.90(e). 
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plants. 34 As currently written, the Rule's groundwater monitoring program does 

not allow for the consideration of any site-specific characteristics, such as 

groundwater hydrology, local geological characteristics, or proximity to surface 

water and drinking water receptors. But, now, state regulators will be in a position 

to tailor, as appropriate, the applicable groundwater standards to reflect the risks 

and groundwater characteristics of individual sites. Extending the Rule's 

groundwater monitoring program to coincide with the adoption and 

implementation of the Rule through state permit programs will avoid needless 

capital expenditures, the likely closure of CCR units,and perhaps even the 

premature closure of power plants, for elements of the Rule that may change as a 

result of the reconsideration rulemaking or be implemented differently under state 

CCR permit programs. 

B. Extension of CCR Rule Deadlines is Necessary to Allow for 
Coordination with ELG Rule. 

An extension of the Rule's compliance deadlines also is critical to ensure 

coordination with the time frames in the ELG Rule. Significantly, EPA recently 

34 See id. §§ 257.90-.98; see also 80 Fed. Reg. at 21,397 (discussing the "phased 
approach" to groundwater monitoring). 
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granted two petitions for reconsideration35 of the ELG Rule. 36 As paii of this 

reconsideration, EPA has postponed the compliance deadlines in the ELG Rule 

through an administrative stay and announced its plan to extend or revise the ELG 

compliance deadlines through a subsequent notice and comment rulemaking over 

the next few months. 37 

Although the ELG Rule and the CCR Rule are separate regulations issued 

pursuant to two separate statutes, both rules impact the management of CCR waste 

streams and the operation of CCR surface impoundments. Because of this, EPA 

correctly reasoned in promulgating the CCR Rule that it was necessary to align the 

structure and timelines of the CCR Rule to account for the content and timelines of 

the ELG Rule. Therefore, in establishing the compliance time frames in the CCR 

Rule, EPA "accounted for other Agency rulemakings that may affect owners or 

operators of CCR units," including specifically the ELG Rule. 38 EPA also 

explained that "effective coordination of any final RCRA requirements with the 

ELG requirements would be sought in order to minimize the overall complexity of 

35 Petition to reconsider the Final Rule, submitted by U.S. Small Business Administration 
(April 5, 2017); Petition to reconsider the Final Rule, submitted by Utility Water Act Group 
(March 24, 2017) (available at https:/.\v\V\v.epa.goviegisteam-e1ectric-pov,ier-generating-efnuent
guidelines-petitions-recomiderntion). 

36 April 12, 2017 Letter from EPA Administrator Scott Pruitt to Harry M. Johnson, Major 
Clark, and Kevin Bromberg (available at https :i/\vv, w. epa. go visitesiprnducti 011/ fil es/101 7 -
04/docurnents/stearn-electric-el g uwag-sba-petition epa-response 04-12-2017. pdi). 

37 82 Fed. Reg. 19,005 (April 25, 2017). 
38 Id. 
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the two regulatory structures, and facilitate implementation of engineering, 

financial, and permitting activities."39 

Accordingly, the compliance deadlines in the CCR Rule were established by 

EPA with the full expectation that the contents and timing of the final ELG Rule 

would be understood by owners or operators of CCR units. 40 This was so that the 

CCR Rule would not force any major operational decisions (such as closure or 

retrofit of a CCR unit) before an owner or operator of a CCR unit could properly 

take into account and consider the associated implications under the ELG Rule, 

allowing "ample time for the owners and operators of CCR units to understand the 

requirements of both regulations and make the appropriate business decisions."41 

EPA recognized this was paiiicularly true with respect to CCR Rule obligations 

that could require a surface impoundment to undergo closure or retrofit, explaining 

that "[a] decision on what action to take with that unit may ultimately be directly 

influenced by the requirements of the ELG rule."42 

Consistent with the above position, EPA stated that the CCR Rule "will not 

require owners or operators of CCR units to make decisions about these units 

'9 
j 80 Fed. Reg. at 21,313. 
40 See id. at 21,428 ("Thus, under the final timeframes in this [CCR] rule, any such 

decision [ whether to retrofit a CCR impoundment] will not have to be made by the owner or 
operator of a CCR unit until well after the ELG rule is final and the regulatory requirements are 
well understood."). 

41 Id. ( emphasis added). 
42 Id. 
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[including closure decisions] without first understanding the implications that such 

decisions would have meeting the requirements of [the ELG]."43 Obviously, 

however, owners or operators of CCR units are not in a position to make this type 

of informed decision given EPA's recent decision to reconsider the content and 

compliance time frames of the ELG Rule. 

For example, a decision on whether to undertake the significant capital 

investment to retrofit a CCR surface impoundment otherwise required to close 

under the CCR Rule will tum in large part on whether that impoundment will 

continue to serve a wastewater management function for an ELG-regulated waste 

stream-such as bottom ash transport water. But the future role of that 

impoundment in managing bottom ash transpmi water under the ELG Rule will not 

be known until such time as EPA completes its reconsideration of both the timing 

and content of the ELG Rule. This is precisely the type of predicament that EPA 

intended to avoid by declaring that it would not force any major compliance 

decisions under the CCR Rule before a facility could properly take into account 

and consider the associated implications under the ELG Rule. 

In short, because the ELG and CCR Rules were designed to work in tandem, 

both with respect to content and timing, it is clear that EPA must now also extend 

the upcoming compliance deadlines in the CCR Rule to coincide with revised 

43 Id. ( emphasis added). 
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compliance deadlines in the ELG Rule. For similar reasons, other CCR Rule 

deadlines that should be extended include the time schedules in 40 C.F .R. 

§§ 257.60-257.64 for assessing compliance with the CCR Rule's location 

restrictions. 

PROVISIONS FOR RECONSIDERATION 

As discussed above, in light of the President's Regulatory Reform Orders 

and the fundamental statutory change brought about by the WIIN Act, EPA should 

reconsider and modify the provisions of the CCR Rule identified below. Because 

the CCR Rule can now be implemented through state permit programs, EPA's 

rationale for not including many of the risk-based provisions contained in the 

proposed CCR Rule, and currently contained in many existing state CCR permit 

programs, no longer exists. Many of the recommended provisions for 

reconsideration discussed below reflect this fundamental statutory change in how 

the Rule is to be implemented and, accordingly, urge modifications incorporating 

common sense, risk-based management options into the Rule. In addition, the CCR 

Rule contains other overly prescriptive requirements that impose unnecessary 

regulatory burdens on the electric power sector and increase compliance costs 

without a corresponding environmental benefit. As discussed below, it is 

appropriate for EPA also to revise these requirements pursuant to the 

Administration's Executive Orders relating to regulatory reform. 
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A. Alternative Risk-Based Groundwater Protection Standards 

The Rule's groundwater monitoring regime and corrective action 

requirements are centered around specified groundwater protection standards for 

the Rule's list of Appendix IV constituents. For most constituents, the 

groundwater protection standard is based on maximum contaminant levels 

("MCLs"), which are standards set by EPA for drinking water quality. Several 

Appendix IV constituents (molybdenum, lead, cobalt, and lithium), however, do 

not have an MCL. For these constituents, the groundwater protection standard 

defaults to background levels. 

In the 20 IO proposal, EPA included a provision allowing for the 

establishment of alternative risk-based groundwater protection standards for 

Appendix IV constituents that do not have an MCL.44 This has long been the 

regulatory regime in the MSWLF program and has not been the subject of any 

controversy. 45 Even under EPA's Subtitle C hazardous waste program, permit 

writers are authorized to establish site-specific groundwater protection standards 

based on the unique conditions of the regulated unit.46 EPA removed this option 

from the Final Rule, however, explaining that such flexibility was "inappropriate 

in a self-implementing rule, as it was unlikely that a facility would have the 

44 75 Fed. Reg. at 35,249 (proposed 40 C.F.R. § 257.95(h)). 
45 See 40 C.F.R. § 258.55(h)(3)(i). 
46 See Id. § 264.94(b ). 
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scientific expertise necessary to conduct a risk assessment, and was too susceptible 

to potential abuse. "47 

By prohibiting risk-based groundwater protection standards, the Rule 

mandates the use of background levels even when those levels are far below any 

risk-based standard that would otherwise be required by a state or even by EPA 

under other federal cleanup programs (where risk-based remediation levels are 

routinely used). This means that a facility may be forced into the Rule's 

burdensome corrective action program, even if contamination at the facility does 

not exceed an acceptable risk-based level. And, more importantly, the ultimate 

cleanup standard under corrective action in these circumstances is set at 

background, even if the treatment required is far more costly than treating to an 

acceptable risk-based level. This overly prescriptive and conservative approach 

thus imposes compliance costs that far exceed any environmental benefit and is the 

type of regulation targeted for regulatory reform under the Executive Orders. 

The Appendix IV constituent cobalt is a good example of the illogical result 

compelled by the Rule's inflexible approach. As explained in the attached report 

prepared by Gradient Corporation (Appendix A), EPA has established a risk-based 

level for cobalt-referred to as a "Regional Screening Level" or "RSL"-of 6 ug/L 

in groundwater. However, the median background level of cobalt in groundwater 

47 80 Fed. Reg. at 21,405. 
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is 0.17 ug/L, which is 35 times lower than the RSL developed for cobalt by EPA. 

And, the median concentration of cobalt in CCR leachate is 1 ug/L, which is six 

times lower than the health-based standard for cobalt established by EPA. 

Therefore, at the vast majority of CCR facilities, no remediation would ever be 

required to achieve the health-based benchmarks for cobalt in order to protect 

human health and the environment. 

But this is not how the CCR Rule works. Instead, because cobalt does not 

have an MCL and facilities are not allowed to set the groundwater protection 

standard at an acceptable risk-based level, facilities would have to meet the 

groundwater protection standard of 0.17 ug/L, 48 even though that standard is 35 

times lower than EPA's own risk-based standard. Therefore, facilities that contain 

the median CCR leachate concentration of 1 ug/L, which itself is six times lower 

than EPA's risk-based level for cobalt, would still have to spend hundreds of 

thousands of dollars (if not more) in groundwater remediation costs to achieve a 

typical (median) cobalt background level of 0.17 ug/L. 49 

And, worse, in the case of unlined CCR surface impoundments, exceedance 

of a groundwater protection standard results in the mandated cessation of receipt of 

48 This assumes that background is the 0.17 ug/L, the median concentration of cobalt in 
groundwater. 

49 In contrast, MS\\TLFs that receive CCR for disposal would be allowed to use risk-based 
groundwater protection standards under 40 C.F.R. Part 258, since MSWLFs that receive CCR are 
not regulated under the CCR Rule. See 40 C.F.R. § 257.50(i). 
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CCR within six month and the commencement of closure of the unit. This huge 

expenditure of time and resources, combined with the forced closure of surface 

impoundments in circumstances where a groundwater protection standard is below 

health-based levels and/or requires more treatment than otherwise necessary, 

provides no incremental benefit to human health and the environment. 

There is absolutely no reason for this type of expenditure of resources under 

the CCR Rule to continue. First, such an outcome is in direct contravention of EO 

13777's direction to identify and revise and/or rescind those regulations whose 

costs exceed their benefits. Second, now that states and EPA can implement the 

CCR Rule through enforceable pennit programs, states and EPA can readily adopt 

risk-based groundwater protection standards in lieu of the Rule's overly

conservative requirement to default to background levels. EPA should therefore 

revise the CCR Rule to allow for the use of alternative risk-based standards in 

establishing groundwater protection standards for Appendix IV constituents that do 

not have an MCL.50 This provision should be added to the Final Rule at 40 C.F.R. 

§ 257.95(h). 

B. Modification to Corrective Action Remedy 

The 2010 proposal included a provision, again modeled after the MSWLF 

program, allowing a facility to determine that undertaking corrective action was 

50 See 75 Fed. Reg. at 35,249-50 (proposed 40 C.F.R. § 257.95(h)). 
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not necessary if it would not result in any meaningful environmental benefit (e.g., 

where the groundwater is not a source of drinking water and there is a low 

likelihood of contamination migrating offsite ). 51 The proposal also allowed 

facilities, when deciding on the appropriate remedy, to take into account "the 

desirability of utilizing technologies that are not currently available, but which may 

offer significant advantages over already available technologies in terms of 

effectiveness, reliability, safety, or ability to achieve remedial objectives."52 Both 

of these concepts have long been included in EPA's MSWLF program, as state 

permit writers are well qualified to oversee any risk-based decisions made by a 

facility when evaluating corrective action options. 53 Both of these provisions, 

however, were removed from the Final Rule on the basis that such provisions were 

"potentially subject to abuse" and not appropriate where there is no state 

oversight. 54 

With the ability to implement the CCR Rule through state or EPA permit 

programs, EPA's concern for "abuse" by individual facilities no longer exists and 

permit writers should be authorized to tailor corrective action to the individual 

characteristics of the site. This allowance will achieve burden reduction by 

allowing for the use of the most efficient remediation technologies and/or avoiding 

51 Id. at 35,251 (proposed 40 C.F.R. § 257.97(e)-(f)). 
52 Id. (proposed 40 C.F.R. § 257.97(d)(4)). 
53 See 40 C.F.R. §§ 258.57(d)(4), 257.57(e). 
54 80 Fed. Reg. at 21,407. 
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the implementation of corrective action measures that provide no meaningful 

environmental benefit. Therefore, the above-referenced provisions should be 

added to 40 C.F.R. § 257.97 to reduce unnecessary regulatory burdens. 

C. Allowance for Alternative Points of Compliance and Site-Specific 
Groundwater Monitoring Constituents 

The Final Rule does not allow facilities flexibility to utilize site-specific 

conditions to determine the appropriate point of compliance for groundwater. Nor 

does the Rule allow for site-specific modifications to the list of constituents subject 

to groundwater monitoring. Instead, the Rule requires in all circumstances that the 

point of compliance be at the edge of the CCR unit-even where this makes little 

practical sense-and mandates that all constituents in Appendix III and IV be 

monitored. 55 

Many comments on the 2010 proposal requested that EPA provide facilities 

the option to determine the appropriate point of compliance for the groundwater 

monitoring system based on site-specific conditions. 56 In paiiicular, based on the 

option included in the MSWLF regulations,57 commenters requested that the CCR 

Rule allow for a point of compliance that is no more than 150 meters from the 

waste management unit boundary and located on land owned by the owner of the 

CCR unit, taking into account site-specific factors. Commenters also requested, 

55 See 40 C.F.R. §§ 257.9l(a)(2), 257.94(a). 
56 See 80 Fed. Reg. at 21,3 97-98. 
57 40 C.F.R. § 258.40(d) 
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again based on the MSWLF program, that a facility be able to tailor the 

constituents subject to groundwater monitoring based on site-specific conditions 

(for example, if a modified list of parameters provided for a reliable indicator of 

potential releases from the unit). EPA rejected both of these suggestions in the 

Final Rule, however, explaining that "in the absence of a mandated state oversight 

mechanism to ensure that the suggested modifications are technically appropriate, 

these kinds of provisions can operate at the expense of protectiveness."58 

With the ability of the states and EPA to implement the Rule through site

specific permit programs properly administered by a regulatory authority, this 

concern no longer exists. Therefore, the Rule should be revised to include the 

provisions already in the MSWLF program providing a permitting authority (1) the 

option to determine the appropriate point of compliance for the groundwater 

monitoring system based on site-specific conditions, and (2) the ability to tailor the 

constituents subject to groundwater monitoring based on site-specific conditions. 

This will achieve burden reduction by allowing pennit writers to determine, based 

on site-specific characteristics such as groundwater hydrology, local geological 

characteristics, and proximity to surface water and drinking water receptors, the 

most efficient placement of monitoring wells and to avoid monitoring for specific 

constituents that are not of concern or relevant to the site. These provisions should 

58 80 Fed. Reg. at 21,398. 
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be added to 40 C.F.R. § 257.91, § 257.94, and§ 257.95, respectively, in order to 

reduce unnecessary regulatory burdens. 

D. Ability of Unlined CCR Surface Impoundments to Operate While 
Undertaking Corrective Action 

Under the CCR Rule, an unlined surface impoundment that triggers 

corrective action-i.e., detects a statistically significantly increase over an 

applicable groundwater protection standard-must cease the receipt of CCR within 

6 months and commence closure with no opportunity to continue operation of the 

CCR unit by taking corrective action to remedy the release through engineering 

controls. 59 Importantly, though, EPA acknowledged "that it may be possible at 

certain sites to engineer an alternative to closure of the unit that would adequately 

control the source of contamination and would otherwise protect human health and 

the environment. "60 Nonetheless, EPA declined to allow facilities to pursue this 

option, explaining that "the efficacy of those engineering solutions will necessarily 

be detennined by individual site conditions" and "[a]s previously discussed, the 

regulatory structure under which this rule is issued effectively limits the Agency's 

ability to develop the type of requirements that can be individually tailored to 

accommodate particular site conditions."61 

59 40 C.F.R. § 257.95(g)(5). Units that have triggered forced closure are provided an 
opportunity to continue operations for a limited period of time if there is no available disposal 
capacity for the CCR. Id. § 257.103. 

60 80 Fed. Reg. at 21,371. 
61 Id. 
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Again, with the enactment of legislation authorizing the implementation of 

the CCR Rule through enforceable state CCR permits that can be tailored to take 

into consideration individual site conditions, EPA's reasoning no longer exists for 

establishing a blanket prohibition on allowing unlined surface impoundments that 

have triggered corrective action to employ engineering controls to address the 

source and continue operating in a manner that protects human health and the 

environment. EPA should amend the Rule to explicitly grant state permitting 

programs the authority to allow unlined surface impoundments unde1iaking 

corrective action to demonstrate that such units can continue to operate during 

corrective action in a manner that is protective of human health and the 

environment. This option should be added to 40 C.F.R. § 257.l0l(a)(l) in order to 

reduce unnecessary regulatory burdens. 

E. Adjustments to Post-Closure Care Period 

The 2010 proposal included a provision that would have allowed facilities to 

conduct post-closure care for less than 30 years if the owner/operator was able to 

demonstrate that the reduced period was sufficient to protect human health and the 

environment. 62 This option for a reduced post-closure care time period is available 

under both EPA's MSWLF and Subtitle C hazardous waste programs. 63 EPA 

62 75 Fed. Reg. at 35,253 (proposed 40 C.F.R. § 257.10l(b)(l)). 
63 See 40 C.F.R. §§ 258.61 (b )( 1 ), 264. l l 7(a)(2)(i)). 
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removed this option from the Final Rule, however, "due to the lack of guaranteed 

state oversight for this rule. "64 

But now that the states and EPA can issue individual permits based on site

specific characteristics, this concern no longer exists. Therefore, EPA should 

revise the Rule to include a provision allowing for a determination that a decreased 

period of post-closure care, as opposed to the mandatory 30-year period, is 

sufficient to protect human health and the environment. This provision should be 

added to 40 C. F .R. § 257 .104( c) to reduce unnecessary regulatory burdens. 

F. Repeal The Rule's Regulation of Inactive Surface Impoundments 

For the first time in its 35-year implementation of the RCRA program, EPA 

made the unprecedented decision in the CCR Rule to regulate "inactive units"

that is, impoundments that had ceased receiving CCR before the effective date of 

the CCR Rule. 65 EPA does not regulate "inactive" units under its Subtitle C 

hazardous waste program but rather relies on its statutory "imminent and 

substantial endangennent" authorities under RCRA and CERCLA to address any 

potential risks from inactive hazardous waste surface impoundments. 

EPA's asserted regulatory jurisdiction over inactive CCR surface 

impoundments is not authorized by law. As discussed in more detail below in 

64 74 Fed. Reg. at 21,426. 
65 The regulation of inactive surface impoundments has been challenged by the industry 

petitioners in the CCR Litigation. 
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USW AG's request for EPA to seek to hold the CCR Litigation in abeyance, RCRA 

is written in the present tense and its regulatory scheme is organized in a way that 

contemplates coverage of only those facilities that continue to operate and receive 

waste after the effective date of the applicable regulations. But even if some 

question remains on this jurisdictional issue (which USWAG believes that it does 

not for the reasons discussed below), the regulation of inactive CCR surface 

impoundments is clearly not mandated by the statute, but rather was a policy 

decision by the former EPA administration. 

USWAG believes that EPA's policy decision to regulate inactive surface 

impoundments was misguided and consequently has many counterproductive and 

burdensome consequences without a conesponding environmental benefit. This 

provision is imposing hundreds of millions of dollars of inflexible, one-size-fits-all 

remediation costs on the power industry, oveniding state risk-based cleanup 

programs. It is also one of the reasons why the Rule's costs far exceed its benefits. 

Therefore, EPA should repeal the provisions at 40 C.F.R. §§ 257.S0(c) and 

257.100 subjecting inactive surface impoundments to regulation under the Rule. 

EPA and the states can address any remaining risks from these inactive units in a 

more cost-effective manner under RCRA's imminent and substantial 
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endangerment provision ( and EPA also can do so under CERCLA 's imminent and 

substantial endangerment provision). 66 

G. Clarification on Using the "Closure-in-Place" Option 

The CCR Rule authorizes owners or operators of CCR surface 

impoundments to close their impoundments by either ( 1) leaving the CCR in place 

after dewatering and/or stabilizing the wastes sufficient to support a final cover 

system and conducting 30 years of post-closure groundwater monitoring (referred 

to as "closure-in-place") or (2) removing the CCR and decontaminating the CCR 

unit and releases from the unit (referred to as "closure-by-removal"). 67 

Impoundments that undergo closure-by-removal are exempt from undertaking 

post-closure care. 

Importantly, the Rule does not mandate the use of the closure-by-removal 

option in any particular set of circumstances, but, rather, leaves to the owner or 

operator the choice of using either closure option. Indeed, EPA has made it clear 

that if the relevant performance standard is met, both closure options are equally 

protective. Because the costs of closure-by-removal (commonly referred to by 

EPA as "clean closure") can be far greater than closure-in-place, however, the 

Agency correctly expects most facilities to close CCR surface impoundments 

under the closure-in-place option. EPA stated in the Final Rule that "most 

66 42 U.S.C. § 9606(a). 
67 40 C.F.R. § 257.102. 
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facilities will likely not clean close their CCR units given the expense and 

difficulty of such an operation. "68 

Thus, nothing in the plain text of the CCR Rule requires a particular closure 

option to be employed in any particular set of circumstances. In fact, EPA 

explicitly states that it "did not propose to require clean closure nor to establish 

restrictions on the situations in which clean closure would be appropriate."69 

Nonetheless, certain environmental interest groups contend that the closure

by-removal option must be selected in circumstances where CCR is in contact with 

the groundwater, and that the Rule's equally protective and less costly closure-in

place option cannot be used in these circumstances. Indeed, an environmental 

organization recently filed a Notice of Intent ("NOI") to bring a RCRA citizen suit 

against a USWAG member based solely on the facility's closure plan, which 

indicates the facility intends to close an impoundment under the closure-in-place 

option where CCR allegedly is in contact with groundwater.70 

Although the CCR regulations are explicitly clear that an owner or operator 

can choose which closure option is appropriate for its particular units, 

environmental organizations are seizing upon a recent EPA guidance document 

referencing, as an example, the use of "clean closure" in circumstances when CCR 

68 80 Fed. Reg. at 21,412 (emphasis added). 
69 Id. ( emphasis added). 
70 See April 11, 2017 RCRA NOI from the Southern Environmental Law Center to EPA, 

the North Carolina Department of Environmental Quality, and Duke Energy. 
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is in contact with the groundwater as somehow suggesting that the Agency's 

position is that closure-by-removal is mandated under these circumstances.71 This 

position is flatly at the odds with the plain language of the Rule and would impose 

staggering and unnecessary costs on the power industry to close CCR surface 

impoundments under the Rule. Indeed, the closure-in-place option specifically 

contemplates that CCR will remain in the unit and that any potential releases from 

the unit following closure-including releases from CCR in contact with 

groundwater-will be addressed, as necessary, through the Rule's post-closure 

care groundwater monitoring and corrective action requirements. 

To eliminate any possible confusion regarding EPA's position on this 

critically important issue, and to eliminate the inappropriate reliance on EPA's 

example by environmental organizations seeking to increase unnecessarily and 

dramatically the costs of closing CCR surface impoundments, US WAG requests 

that EPA clarify its recent guidance addressing this matter. In particular, the 

Agency should make it clear that either of the Rule's closure options, including the 

closure-in-place option, can be employed to close a CCR surface impoundment 

where CCR may be in contact with groundwater. 

71 See Relationship Between the Resource Conservation Act's Coal Combustion 
Residuals Rule and the Clean Water Act's National Pollutant Discharge System Pennit 
Requirements, Closure Requirements, available at https://v,r\1/\v.epa.2:ov./coa1ash!relationship
betwee11-resource-conservation-a11d-recoverv-acts-coal-conibustion-residuals-rn1e#Closure. 
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Such a clarification is appropriate under all of the Administration's 

Executive Orders on regulatory reform. Moreover, it is specifically called for 

under EO 13783, under which EPA is directed to review and modify, among other 

things, "guidance" that potentially burdens the development or use of domestically 

produced energy resources, including in particular on coal resources. 72 

H. Confirming Beneficial Use of CCR to Close CCR Units 

The CCR Rule does not apply to the "beneficial use of CCR," as such term is 

defined in the CCR Rule.73 This is because EPA concluded that such practices do 

not pose the type of risk that warrant regulation under the Rule. 74 With one limited 

exception, the Rule does not prohibit any specific activities from qualifying as a 

beneficial use of CCR-including the beneficial use of CCR for purposes of 

closing a CCR unit. 

As a result, owners/operators of CCR units clearly are authorized to use CCR 

for a number of purposes during the process of closing a CCR unit, including 

waste stabilization, structural fill, and grading or contouring the slope for the final 

cover system. There is nothing unique about any of these practices that would 

prevent them from meeting the Rule's beneficial use conditions. Such practices 

are environmentally beneficial, as they conserve the use of natural resources (such 

72 EO 13783 § l(c) 
73 40 C.F.R. § 257.53. 
74 80 Fed. Reg. at 21,327. 
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as soil) that would otherwise have to be utilized for closure. And in fact, the 

Rule's preamble specifically identifies structural fill and waste 

stabilization/solidification as potential beneficial uses. 75 

Nonetheless, subsequent to the promulgation of the CCR Rule, EPA has been 

ambiguous regarding the appropriateness of beneficially using CCR for closing 

CCR units. There should be no ambiguity with respect to the environmentally 

sound and cost-effective use of CCR in lieu of virgin materials for the closure of 

CCR units. Therefore, EPA should eliminate any ambiguity and confinn that the 

exclusion for CCR beneficial use includes beneficially using CCR to close CCR 

landfills and surface impoundments. 76 

I. CCR Beneficial Use at Clay Mine Sites 

As explained above, the regulatory text of the CCR Rule places no 

limitations on what activities can constitute beneficial use, with the only exception 

being the placement of CCR in a "sand and gravel pit or quarry."77 The phrase 

"sand and gravel pit or quarry," in turn, is defined as "an excavation for the 

extraction of aggregate, minerals or metals. "78 Based on this language, EPA has 

taken a position prohibiting the environmentally sound and beneficial practice of 

75 See id. at 21,353. 
76 This clarification should also make clear that that beneficially using CCR to close units 

not regulated under the rule (i.e., inactive landfills) does not cause those units to become subject 
to regulation. 

77 See 40 C.F.R. § 257.53 (definition of"Beneficial use of CCR"). 
78 Id. (definition of "Sand and gravel pit or quarry"). 
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using CCR to reclaim clay mines on the grounds that the placement of CCR in a 

clay mine cannot be a beneficial use, irrespective of purpose or function, because a 

clay mine is or was a site used for the extraction of minerals-i.e., clay.79 

This interpretation is needlessly prohibiting a cost-effective and 

environmentally sound CCR beneficial use practice and is imposing unnecessary 

disposal costs on CCR when the CCR can otherwise be beneficially used to 

reclaim clay mines in lieu of using virgin materials. EPA itself recognizes that 

clay is an adequate "liner" for preventing the migration of CCR contaminants. 80 

EPA should therefore clarify in the CCR regulations that the definition of "sand 

and gravel pit or quarry" does not include clay mines and thereby provide 

owners/operators of such sites with the opportunity, as is the case with other CCR 

beneficial use structural fill activities, to demonstrate that the use of CCR to 

reclaim such sites meets the CCR Rule's beneficial use criteria. 

79 EPA listed the Brickhaven No. 2 Mine Tract A, a former clay mine being reclaimed 
with CCR, on its initial draft open dump inventory. The site was subsequently removed from the 
final open dump inventory because the owner/operator posted a CCR Rule-compliant public 
website and fugitive dust control plan. See EPA Finalized Initial Open Dump Inventory as of 
January 12, 2017, available at https:/I\V\V\v.cpaJwv/coalasb.!compliance-data-and-information
\VCbsites-rcguircd-disposai-coal-combustion-rcsiduals-ccr. 

80 Existing CCR surface impoundments are considered "lined" if constructed with a 
minimum of two feet compacted soil with a hydraulic conductivity ofno more than lx10-7 

cm/sec. See 40 C.F.R. § 257.7l(a)(l)(i). 
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J. State-Approved Liner Systems 

In promulgating the CCR Rule, EPA established prescriptive liner design 

criteria that unfortunately failed to include liner systems for CCR units that state 

regulatory bodies have found to protect adequately human health and the 

environment. 81 This means, for example, some CCR units that are considered to 

be "lined" under applicable state CCR requirements are nonetheless classified as 

"unlined" under the CCR rule. This subjects those CCR units to extremely 

burdensome requirements not imposed on lined units, including, in some 

circumstances, mandatory closure requirements. 82 

Given that the WIIN Act now allows the CCR Rule to be implemented 

through enforceable state permit programs, this disregard for acceptable state liner 

requirements is at odds with the Administration's principles of federalism and 

imposes unnecessarily burdensome requirements on CCR units. Therefore, EPA 

should modify the Rule at 40 C.F.R. § 257.71 to allow for a determination that a 

CCR unit with an existing state-approved or -accepted liner system qualifies as a 

lined CCR unit under the Rule. 

81 80 Fed. Reg. at 21,370 (noting that the state of Florida's criteria for a liner system does 
not qualify as a "liner" under the federal CCR Rule). 

82 See id. at 21,371. 
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K. Correction to Definition of Beneficial Use 

In promulgating the definition of "beneficial use" at 40 C.F.R. § 257.53, a 

clear mathematical error was made in calculating the volume of CCR that triggers 

the need to make an environmental safety demonstration when using CCR in an 

unencapsulated manner. 83 Although the rulemaking record shows that the volume 

threshold triggering this requirement should have been 75,000 tons, EPA 

mistakenly calculated the number to be 12,400 tons. 84 The Agency's failure to 

correct this figure, despite its awareness of the error, unnecessarily burdens power 

companies attempting to beneficially use CCR. EPA should therefore amend the 

definition of"beneficial use of CCR" at 40 C.F.R. § 257.53 such that the fourth 

condition applies only to unencapsulated uses exceeding 75,000 tons of CCR. 85 

REQUEST TO HOLD CCR LITIGATION IN ABEYANCE 

As explained above, given that certain of the provisions of the Rule 

identified in this Petition for reconsideration are the subject of ongoing litigation, 86 

83 When unencapsulated use of CCR involves placement on the land of 12,400 tons or 
more in non-roadway applications, the user must demonstrate that environmental releases to 
groundwater, surface water, soil and air are comparable to or lower than those from analogous 
products made without CCR, or that environmental releases to groundwater, surface water, soil 
and air will be at or below relevant regulatory and health-based benchmarks for human and 
ecological receptors during use. 40 C.F.R. § 257.53 (definition of"Beneficial use of CCR"). 

84 See April 1, 2015 Letter from Headwaters Resources, Inc. to EPA, Docket No. EPA
HQ-RCRA-2009-0640-12147 (identifying an error in the calculation of the "smallest size 
landfill," which was EPA's basis for the 12,400 ton volume limitation). 

85 The 12,400 ton limitation has been challenged by industry petitioners in the CCR 
Litigation. 

86 Utility Solid Waste Activities Group, et al. v. EPA, et al., No. ] 5-1219. 
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it is appropriate for EPA to seek to hold the case in abeyance while the Agency 

reconsiders and/or modifies its positions in the litigation. If the Agency ultimately 

modifies its positions with regard to the challenges raised by industry petitioners, 

industry petitioners would support a voluntary remand of those issues to the 

Agency. 

In particular, five industry petitioners, including USWAG, and eight 

environmental group petitioners have challenged certain portions of the Final Rule 

in the United States Court of Appeals for the District of Columbia Circuit. 

Industry petitioners have argued that elements of the Rule exceed EP A's statutory 

authority, were promulgated without notice and comment, and/or are arbitrary and 

capricious, while environmental petitioners argue that elements of the Rule are too 

lenient and are arbitrary and capricious. All the petitions have been consolidated 

and briefing is complete, but the Court has not yet set a date for oral argument. 87 

For all the reasons identified in this Petition, it is appropriate for EPA to 

seek to hold the case in abeyance.88 This would allow EPA to reconsider its 

87 EPA entered into a settlement agreement with USW AG and environmental petitioners 
agreeing to a remand on certain aspects of their respective challenges to the Rule. The settlement 
requires EPA to engage in a new round of rulemaking that will require EPA to undergo notice
and-comment rulemaking to potentially revise the CCR Rule on certain key issues, including ( l) 
clarifying the degree to which non-groundwater releases are subject to the Rule's corrective 
action provisions; (2) develop vegetative cover requirements for CCR units; (3) evaluate and 
undertake a rulemaking as appropriate to include the consideration of non-CCR wastewaters in 
the Rule's alternative closure provision; and ( 4) whether to add boron to the Rule's list of 
Appendix IV constituents. 

88 The other industry petitioners in the CCR litigation have represented to USW AG that 
they agree with this position. 
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position on these issues in light of the WIIN Act and the President's Regulatory 

Reform Executive Orders and modify such positions to the extent permitted by 

law and supported by a reasoned explanation. 89 

The Agency has recently taken similar action to hold in abeyance pending 

litigation involving the prior EPA Administration's position on regulations 

impacting the power and other industry sectors.9° For example, the Agency 

recently filed a motion to hold in abeyance litigation challenging an EPA rule 

involving the regulation of hazardous air pollutants from coal- and oil-fired 

electric utility power plants91 to allow the new Administration time to reassess its 

position on the Rule in light ofEO 13783.92 In filing this motion, EPA 

specifically referenced its obligation under EO 13783 to review for possible 

89 See FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009); Motor Vehicle 
Mfrs. Ass 'n of the US., Inc., et al. v. State Farm Mut. Auto. Ins. Co., et al., 463 U.S. 29, 42 
(1983). 

90 See e.g., "Respondent EPA's Motion to Continue Oral Argument," in Walter Coke, 
Inc., et al., v. EPA, No. 15-1166 (D.C. Cir.); see also Notice of Executive Order and Motion to 
Hold Case in Abeyance, American Petroleum Institute, et al. v. EPA, No. 13-1108 (and 
consolidated cases) (D.C. Cir.) (citing Nat'! Cable & Telecomm. Ass 'n v. Brand X Internet 
Servs., 545 U.S. 967, 981 (2005) ("EPA's interpretations of statutes it administers are not 'carved 
in stone' but must be evaluated 'on a continuing basis,' for example, 'in response to ... a change 
in administrations."). See also Nat'! Ass 'n of Home Builders v. EPA, 682 F.3d 1032, 1038, 1043 
(D.C. Cir. 2012) (a revised rulemaking based "on a reevaluation of which policy would be better 
in light of the facts" is "well within an agency's discretion," and "[a] change in administration 
brought about by the people casting their votes is a perfectly reasonable basis for an executive 
agency's reappraisal of the costs and benefits of its programs and regulations."). 

91 Supplemental Finding That It Is Appropriate and Necessary to Regulate Hazardous Air 
Pollutants From Coal- and Oil-Fired Electric Utility Steam Generating Units, 81 Fed. Reg. 
24,420 (Apr. 25, 2017). 

92 See Respondent EPA's Motion to Continue Oral Argument in Murray Energy Corp., et 
al. v. EPA, et al., No. 16-1127 (and consolidated cases) (D.C. Cir.) (filed April 18, 2017). 
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reconsideration any rule that could "potentially burden the development and use of 

domestically produced energy resources, with particular attention to oil, natural 

gas, coal, and nuclear resources."93 The CCR Rule unquestionably falls within the 

category of a rule that could potentially burden the development and use of 

domestically produced coal, oil and natural gas resources and therefore warrants 

similar reconsideration by the Agency. 

All of the issues raised by industry petitioners in their challenge to the CCR 

Rule warrant reevaluation and modification by the new Administration. One issue 

in particular, however, warrants reevaluation and repeal pursuant to the 

President's Regulatory Reform policies: the Rule's regulation of "inactive" CCR 

surface impoundments-i.e., impoundments where facility owners/operators 

ceased placing CCR before the effective date of the Rule. 94 In some cases, a 

regulated "inactive" impoundment ceased receiving CCR years before the 

effective date of the Rule. 

As explained above, the regulation of inactive disposal units under RCRA is 

unprecedented. EPA readily acknowledges that it does not regulate "inactive" 

units under its Subtitle C hazardous waste program or under its MSWLF program 

(40 C.F.R. Part 258).95 Indeed, EPA expressly "acknowledged that [regulating 

93 Id. 
94 See 40 C.F.R. §§ 257.50(c), 257.100. 
95 80 Fed. Reg. at 21,342. 
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inactive surface impoundments] represented a departure from the Agency's long

standing implementation of the [hazardous waste] regulatory program under 

subtitle C," and that "EPA has generally interpreted [RCRA] to require a permit 

only if a facility treats, stores, or actively disposes of the wastes after the effective 

date of its designation as a hazardous waste."96 

Despite this long standing practice of not regulating inactive units under 

RCRA, the prior EPA Administration nonetheless asserted that it was appropriate, 

for the first time, to exercise jurisdiction over inactive CCR surface 

impoundments under the CCR Rule because of EP A's allegation that the risks 

from inactive CCR surface impoundments are equivalent to the risks of active 

CCR surface impoundments. 97 Thus, EPA' s asserted jurisdiction over inactive 

CCR surface impoundments in the CCR Rule is not mandated by the statute, but 

rather was solely a policy decision by the former EPA Administration.98 

But this policy decision is not authorized under RCRA. As detailed in 

USWAG's briefs, EPA is statutorily constrained under RCRA Subtitle D to 

regulate "sanitary landfills," which are defined as units for the "disposal" of solid 

waste. Under RCRA's statutory text, legislative history, and case law, the term 

"disposal" encompasses units that are presently receiving solid waste. Therefore, 

96 Id. 
97 Id. 
98 Id. 
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the CCR Rule can only regulate those units that were receiving CCR as of the 

effective date of the Rule. 

Instead, Congress gave EPA, states, and citizens specific authority to 

address any concerns with "past disposal" activities at inactive units under 

RCRA's imminent and substantial endangerment provisions.99 These provisions 

have been utilized since RCRA's inception over 35 years ago to address potential 

concerns with inactive solid and hazardous waste units. EPA has never suggested 

that these pre-existing statutory provisions have been ineffective or somehow 

insufficient to address the risks from such units, including inactive CCR surface 

impoundments. 

Instead of EPA utilizing its existing statutory authorities to address on a site

specific basis the potential risk posed by inactive CCR impoundments, the Rule 

subjects all of these units to a one-size-fits-all set of mandated remediation criteria 

with no ability to tailor any potential response to the unique features and potential 

risks of the unit. This is completely antithetical to EPA's historic practice of using 

its RCRA imminent hazard authorities to address these sites on a unit-specific 

basis, which provides for a more cost-effective and tailored response mechanism. 

99 See 42 U.S.C. § 6973(a) (authorizing EPA to address the "past or present disposal" of 
any solid waste, including CCR, that may present an imminent and substantial endangerment to 
health or the environment); see also Id. § 6972(a)(l)(b) (authorizing any person, including the 
states, to bring an action for ''past or present" disposal of solid waste which may present an 
imminent and substantial endangerment to health or the environment). 
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This means the power industry is needlessly incurring hundreds of millions of 

dollars in costs in complying with inflexible, one-size-fits-all standards for units 

that may not pose a risk to human health and the environment. Where a specific 

inactive impoundment poses an unreasonable risk, this risk would be better 

addressed using the more cost-effective and targeted imminent and substantial 

endangerment provisions. 

The regulation of inactive impoundments is therefore one of the key 

provisions in the Rule where the costs far exceed the benefits. Because this 

particular CCR provision is undeniably an undue burden on the development and 

use of domestic energy resources-at both coal-fired facilities and oil- and gas

fired facilities with inactive CCR surface impoundments-it is appropriate for 

reconsideration and rescission under the President's Regulatory Reform orders, 

including EO 13777, 13771, and 13783. 

Other issues challenged in the litigation as arbitrary and capricious also 

warrant reconsideration and modification by the new Administration, including, 

among others: 

1. CCR Storage: On-site storage of CCR destined for beneficial use is 
considered a regulated CCR landfill, even though the exact same storage 
activities are excluded from regulation if conducted off-site; 

11. Beneficial Use Volume Threshold: the Rule imposes additional 
requirements on the beneficial use of CCR in amounts of more than 
12,400 tons, even though EPA acknowledged that this volume limitation 
was based on a mathematical error; 
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iii. Seismic Location Restriction: the Rule imposes an unreasonable short 
deadline for meeting the seismic location restriction. EPA also failed to 
provide an adequate basis for applying the seismic location restriction to 
expansions of existing CCR landfills; 

iv. Alternative Closure: the Rule imposes an absolute prohibition on 
considering cost or convenience in determining whether a unit can 
qualify for an extended closure schedule; and 

v. Risk-Based Compliance Alternatives: as explained above, the Rule fails 
to include any risk-based compliance alternatives. 100 

For all the above reasons, EPA should seek to hold the litigation in abeyance 

while EPA reconsiders its position on the issues raised by industry petitioners in 

their challenge to the CCR Rule. 

CONCLUSION 

The CCR Rule affects both the utility and coal industries and also affects 

the large and small businesses that support and rely upon those industries. It is 

causing significant adverse impacts on coal-fired generation in this country due 

to the excessive costs of compliance-even EPA acknowledges the costs of the 

Rule outweigh its benefits. Those impacts are being, and will be, felt in 

communities around the country where those industries operate. Reconsideration 

will enable the Agency to take all of these impacts into account to the full extent 

100 Industry petitioners also are challenging elements of the Rule on grounds that EPA 
failed to provide adequate notice and comment, including (i) EP A's imposition of requirements 
on the beneficial use of CCR; (ii) the requirement for owners/operators of surface impoundments 
to certify compliance with specified dam safety factors not set forth in the proposed rule; and (iii) 
the requirement that the base of existing CCR surface impoundments be at least five feet above 
the uppermost aquifer underlying the impoundment. 
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allowed by law, as contemplated by recent Executive Orders and the changed 

statutory structure under which the Rule is to be implemented. 

For all the foregoing reasons, EPA should grant this Petition, take action to 

extend the Rule's upcoming compliance deadlines, promptly undertake to initiate a 

new rulemaking to reflect the required changes identified in this Petition, and seek 

to hold the CCR Litigation in abeyance to allow the new EPA Administration to 

reassess its position in the litigation in light of this Petition, the WIIN Act, and the 

President's Executive Orders on regulatory reform. 

Dated: May 12, 2017 UTILITY SOLID WASTE ACTIVITES GROUP 
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600 Massachusetts Avenue, N.W. 
Washington, D.C. 20001 
202-344-4483 
db_green(a),venahle.com 

Margaret Fawal 
Venable LLP 
600 Massachusetts Avenue, N.W. 
Washington, D.C. 20001 
202-344-4791 
mk finval(drvenab le.corn 

53 

ED_002364A_00001830-00056 



Appendix A 

ED_002364A_00001830-00057 



Use of Background Concentration as Groundwater 
Protection Standard for Appendix IV Constituents 
without Federal Maximum Contaminant levels 
(MCls) 

Prepared for 
Utility Solid Waste Activities Group 
Ash Management Committee 

May 2; 2017 

R DIENT 
wwws; radientcorp, com 
20 Univers:lty Road 

M/\02138 

ED_002364A_00001830-00058 



Table of Contents 

1 Introduction ........................................................................................................................ 1 

2 Risk-based safety determinations and corrective action assessments are a cornerstone of 
US EPA regulatory programs ............................................................................................... 2 

3 Corrective actions to achieve background would require significantly more treatment 
with added cost without providing any health benefit ...................................................... 4 
3.1 Cobalt ...................................................................................................................... 5 
3.2 Lithium .................................................................................................................... 5 
3.3 Molybdenum ........................................................................................................... 5 
3.4 Lead ......................................................................................................................... 6 

4 Remediation of arsenic, which is likely key risk driver at most sites, will likely remediate 
lithium, molybdenum, and cobalt below risk-based levels ................................................ 7 

5 Using health based-benchmarks for a subset of constituents and background for another 

subset will cause constituents without MCLs to disproportionately trigger correction 
action .................................................................................................................................. 9 

6 The Water Infrastructure Improvements for the Nation Act (WIIN) Act creates a 
permitting program that can support the use of health-based benchmarks .................. 10 

7 Conclusions ....................................................................................................................... 11 

References .................................................................................................................................... 12 

GRADIENT 

ED_002364A_00001830-00059 



1 Introduction 

In 2015, the Federal Coal Combustion Residual Rule (CCR) promulgated a new groundwater monitoring 
program for CCR disposal facilities. The program consists of a tiered system of monitoring requirements. 
Under the program, utilities are required to monitor a specific set of chemical constituents (commonly 
refen-ed to as Appendix III constituents). If any Appendix HI constituents are detected at statistically 
significant levels (SSLs) above background concentrations, then assessment monitoring is triggered. Under 
the assessment monitoring program, a different series of constituents (refen-ed to as Appendix IV 
constituents) is monitored; the detection of any Appendix IV constituent at a statistically significant 
increased (SSI) concentration relative to its groundwater protection standard (GWPS) triggers groundwater 
con-ective action and remediation to achieve the GWPS. 

The CCR Rule stipulates that the relevant GWPS for each Appendix IV constituent is the federally 
established Maximum Contaminant Level (MCL); for constituents that do not have established MCLs, the 
site-specific background groundwater concentration is the relevant GWPS. The Appendix IV constituents 
without MCLs include cobalt, molybdenum, lithium and lead. 

Using the background concentration as a GWPS for constituents without an MCL is problematic; such an 
approach causes constituents without MCLs to trigger con-ective action disproportionately and requires 
more stringent clean-up requirements. In addition, such an approach runs antithetical to other US EPA's 
relevant regulatory programs in which protecting public health is based on the use of risk-based 
benchmarks. 

This memo provides a regulatory and technical basis for why using background as a GWPS for constituents 
without an MCL is inconsistent with current US EPA regulatory policy, and causes excessive resource 
expenditure without providing any added public health benefit. Key conclusions include: 

■ The establishment of GWPS at background for Appendix IV constituents without MCLs is 
inconsistent with US EPA policy of establishing and using health-based remediation standards for 
RCRA cleanups. 

■ Requiring remediation for Appendix JV constituents without MCLs to background, when 
groundwater levels for these constituents are below established EPA health-based standards, results 
in excessively costly- and resource-intensive corrective action, without providing any public health 
benefit. 

■ Technologies employed to remediate arsenic, which is the key risk driver in the CCR rule, will 
generally also remediate the Appendix IV constituents without MCLs to their respective health
based levels. However, additional and more extensive treatment will be required for these 
Appendix IV constituents if their GWPS is background. 

■ Using background as the GWPS for Appendix IV constituents without MCLs, will result in 
scenarios where con-ective action is triggered solely because the Appendix IV constituent is above 
background, but still below applicable health-based levels. This will result in a large expenditure 
of resources and costs without resulting in any added protection to human health. 
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2 Risk-based safety determinations and corrective 
action assessments are a cornerstone of US EPA 
regulatory programs 

Using risk assessment to establish safe levels of exposures to chemicals in water, food, soil, and air is a 
central tenant of US federal and state regulatory agencies, including US EPA. In fact, US EPA provides 
leadership in risk assessment principles and implementation and has produced a multitude of guidance 
documents that put forth best risk assessment practices in general and under more specific environmental 
assessment conditions (e.g., US EPA, 1989, 2007a, 2012a, 2016a). Many different programs at US EPA 
use these principles to establish concentrations of chemicals in environmental media that are protective of 
public health, including the Office of Water for establishing MCLs, the Office of Pesticides for determining 
safe levels of pesticides on plants and in soil, and the Office of Air for setting National Ambient Air Quality 
Standards, among many others. Moreover, as explained below, risk-based remedial actions are integral both 
to the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), (i.e., 
Superfund program) and the Resource Conservation and Recovery Act (RCRA) (Herman and Laws, 1996). 

CCR disposal is currently regulated under the Resource Conservation and Recovery Act (RCRA). In its 
communication outreach, US EPA described the importance of risk assessment for RCRA and its key 
functions: 

Risk information is an essential factor in determining which industrial wastes are judged 
to be hazardous wastes and should therefore be managed under the RCRA hazardous waste 
system. Risk assessment is also used in developing waste management programs for 
nonhazardous wastes. Risk information is used in targeting waste minimization efforts, 
issuing operating permits, determining the need for cleanup actions at permitted facilities, 
and setting cleanup goals. Risk assessment is also used in cost-benefit analysis for major 
rules and regulations and to chart strategic directions for the RCRA program (US EPA, 
2001). 

Of particular relevance to the CCR Rule are the risk-based policies and resources for the protection and 
remediation of impacted groundwater that US EPA has developed. Specifically, US EPA has established 
Regional Screening Levels (RSLs) to assess potential human health risks from chemicals in soil, water, and 
air. The RSLs are derived using conservative exposure assumptions and toxicity factors (which are also 
usually developed by US EPA) that represent a Reasonable Maximum Exposure (RME) scenario for long
term or chronic exposures (US EPA, 2016c). US EPA routinely updates these values to reflect the best 
available science. For the protection of groundwater, the RSLs consider all routes of exposure, including 
drinking water ingestion, dermal exposure during bathing, and inhalation exposures if the constituent is 
volatile. These values assist risk assessors with determining whether levels of constituents at a site may 
wan·ant further investigation or cleanup, or whether no further investigation is required (US EPA, 2016c). 

If further investigation is warranted, more sophisticated risk evaluation approaches may be needed. Under 
the Superfund Program, US EPA has issued robust guidance over several decades for developing risk-based 
clean-up goals for groundwater that protect public health. Using this guidance in conjunction with US EPA 
policy, it is important to appreciate that the majority of (if not all) site dean-ups/corrective actions 
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involve deaning up to a risk-based value, not background. In fact, background is usually set as a goal 
only if achieving the risk-based value is implausible because it falls below background (US EPA, 2002). 

The specific explanation given in the CCR Rule for deviating from US EPA's risk-based approach and 
using background concentrations as cleanup goals instead of health-based groundwater benchmarks for 
Appendix IV constituents without MCLs is that "it was unlikely that a facility would have the scientific 
expertise necessary to conduct a risk assessment, and was too susceptible to potential abuse" (US EPA, 
2015a). However, such a statement is not supportable, given how integral risk assessment is to RCRA 
regulatory programs and that US EPA RSLs are available for all of the Appendix IV constituents (see Table 
3.1 for a summary of the RSLs and Section 3.4 for more discussion on lead health-based benchmarks). 
Even under a self-implementing program, these RSLs are readily available and can be used to 
conservatively determine if there is a potential risk that may wan-ant action. 
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3 Corrective actions to achieve background 
with require significantly more treatment 

cost without providing any health benefit 

would 
added 

Aside from inconsistency with standard US EPA practice and policy, using background as clean-up goal 
will be excessively costly and resource-intensive, without providing any public health benefit. Using this 
approach, sites in corrective action may be required to remediate groundwater to levels that are many times 
lower than established health-based benchmarks (up to 100 times lower1). Table 3.1 presents a comparison 
of the US EPA-developed RSLs for these constituents to the respective typical (median)2 background 
concentrations in groundwater obtained from the US Geological Survey. As presented in Table 3.1, 
background concentrations of these constituents in groundwater are 7-100 times below the health-based 
benchmarks (i.e., RSLs) developed by US EPA. 

Table 3.1 Comparison of US EPA Health-based Criteria and Generic Background 
levels 

US EPA Tap USGS Median GW Fold Difference 
Constituent• Water RSLb Concentrationsc 

(µg/L) (µg/L) 
Cobalt 6 0.17 35 
Lithium 40 6 7 
Molybdenum 100 1 100 

Notes: 
a) lead was not included in this table. The US EPA Tap Water RSl for lead is not a health-based value, 
because US EPA has not established toxicity criteria (an RfD or CSF) with which to calculate screening 
criteria for lead, as they have for other constituents. While having some health basis, this value is 
based on the best treatment technology available to remove lead from drinking water, considering 
cost. Refer to Section 3.4 for more information on an appropriate health-based benchmark for lead. 
b) US EPA, 2016d. 
c) USGS, 2011. 
CSF = Cancer Slope Factor; GW = Groundwater; HA= Health Advisory; HRl = Health Reference level; 
RfD = Reference Dose; RSL = Regional Screening level; US EPA= US Environmental Protection Agency; 
USGS = US Geological Survey. 

The sections below provide a brief summary of each of the constituents highlighting the additional 
remediation that would be required to achieve background instead of the RSL. This information is 
summarized in Table 3.2. For this analysis, data from the Electric Power Research Institute (EPRI) 
Characterization of Field Leachates at Coal Combustion Product Management Sites (2006) was used to 
approximate field ash leachate concentrations (2006; Table 4-1 ). This data is based on a dataset consisting 
of 67 samples from surface impoundments and landfills and includes data collected from multiple sources 
including wells screened within CCR, drive point piezometers, seep samplers, core extracts, samples from 
leachate collection systems, and pond water samples collected from near the CCR-water interface, sluice 
lines, and impoundment outfalls. Because a significant portion of this dataset comes from impoundment 

1Not including lead, because the drinking water standard for lead is not health-based. 
2 Note that data from the USGS report were used lo provide perspective on typical background concentrations cobalt, lithium, and 
molybdenum. Under the mle, site-specific background concentrations would need to be established to determine if corrective 
action was warranted. 
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water samples which likely contain lower CCR constituent concentrations than interstitial water samples 
from within the CCR, this dataset is likely biased low, and thus, conservative. Nonetheless, data presented 
in this report are consistent with data used by US EPA in the 2014 Final Human and Ecological Risk 
Assessment for Coal Combustion Residuals (US EPA, 2014). The median CCR constituent concentrations 
used in the analyses below are meant to approximate typical leachate concentrations that exist across CCR 
management units, but it should be noted that the data were generated from a sub-set of facilities and median 
estimates may change (up or down) given additional data. 

3.1 Cobalt 

Cobalt is an essential element, forming part of the B 12 vitamin, and necessary for maintaining normal 
biological function. The recommended amount of daily B 12 is about 6 ~tg (ATSDR, 2004). This dietary 
pathway is reported to be the largest source of cobalt exposure in the general population (ATSDR, 2004 ). 
Estimated intake rates range from 5-40 µg/day (0.07-0.57 µg/kg-day for a normal adult), and an average 
person consumes about 11 µg/day of cobalt from food (ATSDR, 2004). US EPA has developed a health
based RSL for cobalt of 6 µg/L. The cobalt RSL assumes that a 15-kg child will drink 0.78 L of water 
containing cobalt per day and bathe in water containing cobalt for 32 minutes each day (US EPA, 2016c). 

As noted in Table 3.1, the median background concentration of cobalt in groundwater is 35 times lower 
than the RSL developed by US EPA. The median concentration of cobalt in CCR ash leachate (l µg/L) is 
6 times lower than the health-based cobalt RSL developed by US EPA. Thus, at the majority of CCR ash 
sites, no remediation would be required to achieve health-based benchmarks and protect human health. In 
contrast, in order to remediate median cobalt levels to background (i.e., reduce levels from 1 µg/L to 0.17 
µg/L), groundwater concentrations would need to be reduced by about 80% (about 6-fold). 

3.2 lithium 

Lithium is a strategic metal that is naturally present at low concentrations in soil and water. Estimated 
dietary intake rates range from 0.24-1.5 µg/kg-day. 3 The US EPA has developed a health-based RSL for 
lithium of 40 µg/L (US EPA, 2012b). The lithium RSL assumes that a 15-kg child will drink 0.78 L of 
water containing lithium per day and bathe in water containing lithium for 32 minutes each day (US EPA, 
2016c). 

As noted in Table 3.1, the median background concentration oflithium in groundwater is over 6 times lower 
than the health based value developed by US EPA. The median concentration of lithium in CCR ash 
leachate (129 µg/L) exceeds the health-based lithium RSL (40 µg/L) developed by US EPA. Thus, a 70% 
(3-fold) reduction in lithium concentrations would be required at CCR ash sites to achieve health-based 
benchmarks and protect human health. In contrast, in order to remediate median lithium levels to 
background groundwater concentrations (i.e., reduce levels from 129 µg/L to 6 µg/L), the lithium 
concentrations would need to be reduced by about 95% (nearly 22-fold). 

3.3 Molybdenum 

Molybdenum is an essential element and is necessary for normal biological function. As an essential metal, 
the body is able to regulate molybdenum and limit its toxicity under higher than normal exposure 
conditions. In recognition of the essentiality of molybdenum, the Institute of Medicine (IOM) of the 

3 Although one source reports a significantly higher daily intake for lithium of 33-80 µg/kg-day for ingestion from food and 
municipal water (Moore. 1995, as cited in US EPA. 2008). 
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National Academies has developed an estimated average requirement (EAR) and recommended dietary 
allowance (RDA) for molybdenum. Based on studies that examined molybdenum excretion over a large 
dose range, IOM established an EAR of 34 µg/day for adults (IOM, 2001). Based on this analysis, IOM 
also established an RDA of 45 µg/day for adults (IOM, 2001). Although molybdenum is essential for 
certain biological functions, it is associated with specific toxic effects at high doses, which is true for all 
chemicals, including other essential elements. US EPA has developed an RSL of 100 µg/L (US EPA 
2016d). The molybdenum RSL relies on the same assumptions articulated above for cobalt and lithium. 

As noted in Table 3.1, the median background concentration of molybdenum in groundwater is 100 times 
lower than the health based value developed by US EPA. The median concentration of molybdenum in 
CCR ash leachate (405 µg/L) exceeds the health-based molybdenum RSL (100 µg/L) developed by US 
EPA. Thus, a 75% (4-fold) reduction in molybdenum concentrations would be required at CCR sites to 
achieve health-based benchmarks and protect human health. In contrast, in order to remediate median 
molybdenum levels to background groundwater concentrations (i.e., reduce levels from 405 µg/L to 1 
µg/L), the molybdenum concentrations would need to be reduced by about 99.8% (405-fold). 

3.4 lead 

The regulation of lead in groundwater is unique. While there is some health basis for drinking water 
standard for lead, this value is also driven by a treatment technique requiring that water systems minimize 
exposure to lead in drinking water resulting from water corrosivity (US EPA, 2007b). The drinking water 
standard for lead is exceeded if the lead concentration in more than l 0% of the tap water samples collected 
during the sampling period is greater than 15 µg/L. Thus, the drinking water standard for lead may not be 
suitable for selection as a cleanup value at CCR ash sites. 

Instead, US EPA risk assessment methodology routinely relies on modeling to determine risk levels and 
appropriate cleanup values for lead. Specifically, the US EPA uses the Adult Lead Model (ALM) or child 
Integrated Exposure Uptake Biokinetic (JEUBK) Model (US EPA, 1994, 2003, 2010) as appropriate to 
develop acceptable lead levels in groundwater on a site-specific basis. These models calculate a level based 
on the probability of a child or a developing fetus having a blood lead level greater than 10 µg/dL. 

While there is no readily available benchmark for lead remediation goals for CCR ash sites, and developing 
a site-specific value can be complex, it is noteworthy that the median concentration of lead in CCR ash 
leachate is generally low or not detectable (median= <0.20 µg/L) and thus corrective actions involving lead 
would be rare. 

Table 3.2 Reduction to Achieve Health-based Values vs Background 

Median CCR GWPS Option Fold Reduction Needed % Reduction Needed 
Leachate US EPA USGS Background 

Constituent Concentrations• Tap Water Groundwater Health- Health-
(µg/L) RSLb Concentration< based 

Background 
based 

Background 

(µg/L) (µg/L) 
Cobalt 1 6 0.17 NR 6 NR 83% 
Molybdenum 405 100 1 4 405 75% 99.8% 
Lithium 129 40 6 3 22 69% 95% 
Lead <0.20 15 0.07 NR NR NR NR 

Notes: CCR = Coal Combustion Residual Rule; GWPS = Groundwater Protection Standard; NR - No Reduction Needed; RSL = Regional 
Screening Level; USGS = United States Geological Survey. 

Sources: a) EPRI, 2006; b) US EPA, 2016d; c) USGS, 2011. 
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4 Remediation of arsenic, which is likely key risk driver 
at most sites, will likely remediate lithium, 
molybdenum, and cobalt below risk-based levels 

In general, the corrective action process and treatment technology design is a site-specific process that 
should be conducted based on site conditions. However, conventional technologies that remove arsenic, a 
key risk driver at many sites, may be able to partly remove other Appendix JV constituents including those 
without an established MCL, particularly if the level of treatment efficiency needed is in a similar range. 
For example, the Treatment Technology Summary for Critical Pollutants of Concern in Power Plant 
W astewaters report by EPRI (2007) described a case study where a bioremediation technology was used 
for arsenic and selenium removal. The results showed that the treatment system also removed more than 
90% of cobalt and molybdenum. Thus, if treating for arsenic, this level of treatment efficiency may be 
enough to meet the RSLs for the Appendix IV constituents without any additional cost. In contrast, if there 
is a large margin between the level of remediation required for arsenic compared to the other Appendix IV 
constituents without MCLs, it is likely that, based on the current CCR rule requirements, constituent
specific treatment systems in addition to conventional technologies used for arsenic treatment would be 
needed. 

Table 4.1 demonstrates that if RSLs are used as the GWPS for constituents without MCLs, the level of 
remediation required to remove arsenic will be similar or greater than the level needed for molybdenum 
lithium, and cobalt (2.5 fold decrease needed for arsenic vs 0-4.1 fold decrease needed for other 
constituents). Consequently, remediation technologies that target arsenic and partly remove other 
constituents will likely also be effective in reducing these constituents below the RSLs. In contrast, if 
background is used as the GWPS for constituents without MCLs, the level of remediation required between 
arsenic and other constituents is much more substantial (2.5-fold decrease needed for arsenic vs 5.9 to 405-
fold decrease needed for other constituents), such that remediating for arsenic will be ineffective in reducing 
the other constituents to background and additional treatments will be required. 
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GRADIENT 

Table 4.1 Groundwater Corrective Action Treatment Efficiency 
Required to Achieve GWPS 

Fold Reduction Required 
Constituent (Ratio of Median Leachate Concentration to 

GWPS using RSLs for constituents without MCLs) 

Arsenic 2.5a 

Antimony ---b 

Barium ---b 

Beryllium ---b 

Cadmium ---b 

Chromium ---b 

Mercury ---b 

Selenium ---b 

Thallium ---b 

Cobalt ---b 

Lithium 3.2 

Molybdenum 4.1 
Notes: GWPS = Groundwater Protection Standard; MCL = Maximum 
Containment Level; RSL = Regional Screening Level. 
a) GWPS is based on the MCL. 
b) For these constituents, the leachate concentration is already below GWPS 
c) GWPS is based on typical groundwater background concentration (USGS, 2011). 
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5 Using health based-benchmarks for a subset of 
constituents and background for another subset will 
ca use constituents without MC Ls to 
disproportionately trigger correction action 

The preceding sections provided information on the implications regarding the remediation of Appendix 
IV constituents if background is used as the GWPS. Another aspect of using background as the GWPS 
relates to an earlier step in the groundwater monitoring requirement-the triggering of assessment 
monitoring and subsequent cmTective action. Although which and how many constituents trigger 
assessment monitoring will be site-specific, Table 5.1 provides perspective on how the GWPS (i.e., 
background vs a health-based value) affects the proportion of samples that can trigger assessment 
monitoring and corrective action for specific key constituents. The present analysis is restricted to arsenic, 
which is likely to trigger a substantial number of assessment monitoring and corrective actions as well as 
the Appendix IV constituents without MCLs. It should be noted that the percentages listed in Table 5.1 are 
calculated using the same EPRI (2006) data described in Section 2 and are based on detectable samples 
only. The percentage of samples with constituents not detected in groundwater is also reported in the table. 

As presented in Table 5 .1, using background as the GWPS for Appendix IV constituents instead of a health
based value (e.g., MCL) will increase the number of times assessment monitoring and subsequent corrective 
action is initiated. These values demonstrate how a scenario could occur where assessment monitoring and 
corrective action is completely driven by constituents that lack MCLs that are present above background 
but below health-based values. This translates into resource intensive groundwater remedies that provide 
no added protection to public health. As an example using EPRI (2006) leachate data to approximate utility
wide groundwater monitoring concentrations, one could expect molybdenum samples to trigger assessment 
monitoring and subsequent corrective action approximately 76% of the time if a health-based benchmark 
is used as the GWPS. In contrast, one could expect corrective action to be triggered over 95% of the time 
if background is used as the GWPS. 

Although this analysis is based on a small data set and caution should be used to directly infer actions across 
facilities, these results suggest that increases in the number of samples that can trigger assessment 
monitoring and cmTective action if background were used as the GWPS could be significant and result in 
an initiated corrective action at a substantial number of facilities. This is would involve a large expenditure 
of resources and cost that would not result in any added protection to human health. 

Table 5.1 Approximation of the Percentage of Samples that will Trigger Corrective Action under 
Different Potential GWPSs 

Percentage of Using Health-based Standard as 
Detections GWPS for all Constituents 

Arsenic 100 70a 
Cobalt 68 38 
Lithium 87 85 
Molybdenum >95 76 

Notes: GWPS = Groundwater Protection Standard; MCL = Maximum Containment Level. 
a) GWPS for arsenic is the MCL under both scenarios. 

GRADIENT 

Using Background as GWPS for 
All Constituents without MCLs 

70a 
94 
95 

>95 
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6 The Water Infrastructure Improvements for the 
Nation Act (WIIN) Act creates a permitting program 
that can support the use of health-based 
benchmarks 

When the 2015 CCR Rule was passed, enforcement authority was not assigned to the federal or state 
government (US Congress, 2016). This lack of direct oversight is one of the key reasons that US EPA 
opted to use background as the GWPS for constituents when an MCL was not available. As mentioned in 
Section 2, the 2015 CCR Rule stated that independent development of a health-based benchmark for 
constituents without MCLs "was determined to be inappropriate in a self-implementing rule, as it was 
unlikely that a facility would have the scientific expertise necessary to conduct a risk assessment, and was 
too susceptible to potential abuse" (US EPA, 2015b). 

Since the passage of the 2015 CCR Rule, however, new legislation promulgated under the WIIN Act has 
amended the Federal CCR rule to allow for US EPA-approved state permitting programs. Such a process 
would allow for the development and regulatory approval of more site-specific health based benchmarks. 
The creating of state permits to oversee CCR Rule enforcement, which will include compliance with 
groundwater monitoring requirements, will be similar to other state-run permit programs that ensure 
facilities develop and meet appropriate risk based standards. 
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7 Conclusions 

Using background concentrations as GWPSs for Appendix IV constituents without MCLs has far-reaching 
cost and resource allocation implications for CCR disposal facilities. The use of background concentrations 
as a GWPS for some constituents and MCLs for others results in disparate treatment of constituents and 
triggers costly corrective action remedies that will not provide any public health benefit. The available 
health-protective benchmarks for Appendix IV constituents (i.e. RSLs) and well-established US EPA risk 
assessment methodology for using or developing more site-specific benchmarks as a basis for GWPS, 
adequately provides for the long-term protection of human health. 
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Message 

From: Palich, Christian [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =330AD62E 158D43AF93FCBBECE930D21A-PALICH, CH R] 

Sent: 4/3/2018 3:06:30 PM 

To: Ringel, Aaron [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=1654bdc951284a6d899a418a89fb0abf-Ringel, Aar]; Fotouhi, David 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =febaf0d56a a b43f8a917 4b 18218c1182-Fotou hi, Da] 

CC: Lyons, Troy [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=15e488 lc95044ab49c6c35a0f5eef67 e-Lyons, Troy]; Rodrick, Christian 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =65 lSd be46dae466da53c8a3aa3be8cc2-Rod rick, Ch]; Shimmin, Kaitlyn 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=becb3f33f9a 14acd8112d898cc7853c6-Shimmin, Ka]; Frye, Tony (Robert) 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =58c08a bdfclb4129a 10456b 78e6fc2e 1-Frye, Rober] 

Subject: RE: QFRs/Congressionals on AD appointments 

Attachments: 2018.03.30 - FINAL - Administrator Pruitt QFRs EPW 01.30.2018.docx; Attachment 1 - QFR40 SES Appointments.xlsx 

The QFR's have been cleared but not sent to the Hill, I attached them here along with an attached document that lists 
everyone's hiring authority. 

I'll check with our team now to round up anything else we have sent to the Hill on this. 

Christian R. Palich 
Deputy Associate Administrator 
Office of Congressional & Intergovernmental Affairs 
U.S Environmental Protection Agency 
0: 202.564.4944 

. ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-, 
C3 Personal Phone / Ex. 6 i 
E/ Polich. Christian@~pa.gov 

From: Ringel, Aaron 
Sent: Tuesday, April 3, 2018 11:05 AM 
To: Fotouhi, David <Fotouhi.David@epa.gov> 
Cc: Lyons, Troy <lyons.troy@epa.gov>; Palich, Christian <palich.christian@epa.gov>; Rodrick, Christian 
<rodrick.christian@epa.gov>; Shimmin, Kaitlyn <shimmin.kaitlyn@epa.gov>; Frye, Tony (Robert) <frye.robert@epa.gov> 
Subject: Re: QFRs/Congressionals on AD appointments 

Sure, we'll round up anything we have. 

Sent from my iPhone 

On Apr 3, 2018, at 11:02 AM, Fotouhi, David <FotouhLDavid@epa.gov> wrote: 

Would you or your staff be able to send me any QFRs or letters sent to the Hill that include a discussion 
of administratively determined positions under the Safe Drinking Water Act so that I can provide them 
to Matt? Thanks. 

David Fotouhi 
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Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel: +1 202.564.1976 
fotouhi.david@epa.gov 
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Message 

From: 

Sent: 

To: 

Frye, Tony (Robert) [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =58C08ABDFC 1B4129A10456B7 8E6FC2E 1-FRYE, RO BER] 
1/29/2019 3:51:31 PM 
Bolen, Brittany [/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=31e872a691114372b5a6a88482a66e48-Bolen, Brit]; Wehrum, Bill 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=33d96ae800cf43a3911d94a7130b6c41-Wehru m, Wil]; Woods, Clint 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=bc65010f5c2e48f4bc2aa050db50d198-Woods, Clin]; Dominguez, Alexander 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =5ced433b4ef54171864ed98a36cb 7a5f-Do m inguez, ]; Harlow, David 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=b5a9a34e31 fc4fe6b2beaddda2affa44-Harlow, Dav]; Greaves, Holly 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=abcb6428b3df40a9a78b059a8ba59707-Greaves, Ho]; Hanson, Paige 
(Catherine) [/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =95adc lb2ac3b40a b9dc591801d594df8-H a nson, Cat]; Bodine, Susan 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =8c2cc6086fcc44c3be6 b5d32b262d983-Bod in e, Sus]; Traylor, Patrick 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=b6d06c6b766c4b4b8bfdf6b0fea4b998-Traylor, Pa]; White, Elizabeth 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=f8af641a63064 79c9026142ef3b02bd7-White, Eliz]; Block, Molly 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=60d0c681a16441a0b4fa16aa2dd4b9c5-Block, Moll]; Abboud, Michael 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=b6f5af791a1842fladcc088cbf9ed3ce-Abboud, Mic]; Hewitt, James 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=41b19dd598d340bb8032923d902d4bdl-Hewitt, Jam]; Konkus, John 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =5554 71b2baa6419e8e 141696f 45 77062-Kon kus, Joh]; Darwin, Henry 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en= 7ae8e9d24eeb4132b25982e358efbd9d-Darwin, Hen]; Baptist, Erik 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=10fclb085ee14c6cb61db378356aleb9-Baptist, Er]; Fotouhi, David 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=febaf0d56aab43f8a9174b18218c1182-Fotouhi, Da]; Leopold, Matt (OGC) 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =4e5cdf09a 3924dad a6d322c6 794cc4fa-Leopold, Ma]; Schwab, Justin 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/en=eed0f609c0944cc2bbdb05df3a10aadb-Schwab, Jus]; Cook, Steven 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/en=394f5dede6184bc083cf9390e49a192c-Cook, Steve]; Darwin, Veronica 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/cn=Recipients/en=bc98aaf2f15a466baede3dab0e27a35e-Darwin, Ver]; Beck, Nancy 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=168ecb5184ac44de95a913297f353 745-Beck, Nancy]; Forsgren, Lee 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=a055d7329d5b470fbaa9920ce lb68a7d-Forsgren, D]; McDonough, Owen 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =10a92c71b552413694fed6fa08522f 4f-M cDonough, ]; Ross, David P 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Wildeman, Anna 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A]; Dunn, Alexandra 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
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CC: 

(FYDIBOHF23SPDLT)/en=Recipients/en=426d0177eaab4001a5c85f051565997e-Dunn, Alexa]; Dunlap, David 
[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =59 leb 15a268249dda0c05a 7 45 lf7 65c3-Du n lap, Dav]; Braza uskas, Joseph 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=babf7b77aeec4ffeaad446bb35e05b24-Brazauskas,]; Stoker, Michael B. 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOH F23SPDL T)/en=Recipients/en=dcb64b4e 7edf48aabe8ef43996a4652e-Stoker, Mic]; Beach, Christopher 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =6b 124299bb6f 46a39aa5d84519f25d5d-Beach, Ch ri]; Wright, Peter 
[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=11616a3db06f4eceb13ea26c7 e6dclf0-Wright, Pet]; Mel ntosh, Chad 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=e328de48699c4747ad3a421e3aa5e850-Mcl ntosh, W]; Lopez, Peter 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=b7b64b3b2f984 708840a5f342309d460-Lopez, Pete]; Servidio, Cosmo 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/cn=Recipients/en=fll f91d53e9a4cdaa8281be07e9034aa-Servidio, C]; Stepp, Cathy 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/cn=Recipients/en=befdafc0fa la425eae232f60ad9bda ld-Stepp, Cath]; ldsal, Anne 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/cn=Recipients/en=blbeca8121fb4 7a08e82b6bf2247a 79b-ldsal, Anne]; Chancellor, Erin 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =ae6aea bee a 754643bd b0 lc9f5 b653ca6-Cha ncel I or,]; Gu 11 iford, Jim 
[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =a3aa23ac3a3642 64955 75d5dfd5a3 7 c9-G u 11 iford, ]; Benevento, Douglas 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =93d ba0f 4f0fc41c091499009a2676f89-Benevento, ]; Hlad i ck, Christopher 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =b82d04419c42423a97bd7624a3a09908-H I ad ick, Ch] 

Lyons, Troy [/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=15e4881c95044ab49c6c35a0f5eef67e-Lyons, Troy]; Jackson, Ryan 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/cn=Recipients/en=38bc8e 18791a47d88a279db2fec8bd60-Jackson, Ry]; Pali ch, Christian 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =330ad62e 158d43af9 3fcbbece930d2 la-Pa Ii ch, Ch r] 
Subject: Acting-Administrator Wheeler's FINAL Nomination Hearing Binder 

Attachments: 2019.01.29 - FINAL - Acting-Administrator Nomination Hearing Binder.zip 

Hello All - Attached, please find the final digital copy of Acting-Administrator Wheeler's hearing binder from 
his nomination hearing on January 16th

. Thank you all for your support in assembling the information. If you 
have any questions, please don't hesitate to let us know. Have a great day. 

Best, 
Tony 

Tony Frye 
Special Advisor 
Office of Congressional Affairs 
Envirpn.m.e_ntal.£rnte.c1ipn Agency 
Cell: l_Ex. 6 Personal _Privacy (PP) ! 
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Message 

From: Siciliano, CarolAnn [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =A0E84B 7F6DDD4D92B99B2DBA90AA86B 1-CSI Cl LIA] 

Sent: 1/25/2018 9:05:10 PM 

To: Fotouhi, David [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =febaf0d56aa b43f8a917 4b18218cl 182-Fotou hi, Da] 

Subject: RE: Vacatur memo 

Attachments: Rules in Litigation Paper final 9.25.17 FINAL.docx 

Flag: Follow up 

Excellent. Thank you, David. Here is the final, just in case. 

Carol Ann Siciliano 
Associate General Counsel 
Cross-Cutting Issues law Office 

Office of General Counsel 
U.S. Environmental Protection Agency 
(202) 564-5489 
siciliano.carolann@epa.gov 

From: Fotouhi, David 
Sent: Thursday, January 25, 2018 2:33 PM 
To: Siciliano, CarolAnn <Siciliano.CarolAnn@epa.gov> 
Subject: RE: Vacatur memo 

Thanks! Actually, I think I tracked it down, so we should be good. 

David Fotouhi 

Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel: +1 202.564.1976 
fotouhi.david@epa.gov 

From: Siciliano, CarolAnn 
Sent: Thursday, January 25, 2018 2:32 PM 
To: Fotouhi, David <FotouhLDavid(@epa.gov> 

Subject: Re: Vacatur memo 

Yes! I'll be back at my desk at 4 pm. I'll send it to you then. 

Carol Ann Siciliano 
Associate General Counsel 
Cross-Cutting Issues law Office 

Office of General Counsel 
U.S. Environmental Protection Agency 
(202) 564-5489 

On Jan 25, 2018, at 1:49 PM, Fotouhi, David <Fotouhi.David@epa.gov> wrote: 
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Matt would like a copy of the remand with vacatur analysis memo that you all drafted last year. Could 
you please re-send me a copy? 

David Fotouhi 

Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel: +1 202.564.1976 
fotouhi.david@epa.gov 
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BY ELECTRONIC MAIL 

The Honorable Scott Pruitt 
Administrator 
U.S. Environmental Protection Agency 
Ariel Rios Bui I ding 
l 200 Pennsylvania Avenue, N.\\l. 
Washington, D,C. 20460 

April 5, 20 l. 7 

Re: Effluent Limitations Guidelines tmd Standardsfor the Steam Electric Power Generating 
Point Source Category, Docket ID iVo. EPA-HQ-OW-2009-0819, 80 Fed. Reg. 67,838 
(November 3,. 2015) 

Dear Adrninistrator Pruitt: 

The U.S. Srnall Business Administration, Office of Advocacy (Advocacy), submits a regulatory 
petition to modify the final Stearn Electric Power Plant Effluent Limitations Guidelines (ELG) 
which imposed technology-based standards to control ,vastcwater under the Clean Water Act 
(CWA), 1 Advocacy supports the petition to reopen the rulemaking for reconsideration filed by 
the Utility Water Act Group (UWAG)2, as it provides the opportunity for regulatory relief fhr 
small entities. Advocacy supplen1ents that petition \Vith specific recommendations to alleviate 
burdens on small entity owned power plants. Regulatory relief in this mlcmaking should play a 
key role in the frnplernentation of the recent Executive Order 13771 on Reducing Regulation and 
Controlling Regulatory Costs which requires agencies to eliminate unnecessary regulations, and 
reduce costs on regulated entities. 3 These unduly stringent requirements are likely to force 
closures of a significant number of coal-fired utilities, and adversely affect mining and utility 
jobs and rnrnl communities that depend on those plants; without concomitant environmental 
benefits.. Advocacy believes that there are alternatives that v,1ould achieve important statutory 
goals while also providing regulatory burden relief fix srnall entities. 

1 78 Fed. Reg. 67,838 (November 3, 2015). 
"U\VAG's Peli lion for Ruleniaking to Reconskkr and Adn1inistratively Stay the ELGs and Standards frir the Steam 
Electric Power Generating Point Source Category, March 24, 20 l 7, filed with U.S. EPA, 
" 82 Fed. Reg, 9339 (Feb, 3, 2017); The Executive Order stMes, in section 2(a); ., Unless prohibited by law, 
1.vhcnevcr rm executive department or agency (agency) publicly proposes for notke and cmmnent or othenvise 
promulgates a new regulation, it shall identify at !cast two existing regulations to be repealed,,> 
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Office of Advocacy 

Advocacy was established pursuant to Pub. L. 94-305 to represent the views of small entities 
before federal agencies and Congress. Advocacy is an independent office within the U.S. Small 
Business Administration (SBA), so the views expressed by Advocacy do not necessarily reflect 
the views of the SBA or the Administration. The Regulatory Flexibility Act (RFA),4 as amended 
by the Small Business Regulatory Enforcement Fairness Act (SBREFA),5 gives small entities a 
voice in the rulemaking process. For all rules that are expected to have a significant economic 
impact on a substantial number of small entities, federal agencies are required by the RF A to 
assess the impact of the proposed rule on small business and to consider less burdensome 
alternatives. The Small Business Jobs Act of 20 l 0. requires agencies to give every appropriate 
consideration to comments provided by Advocacy.6 The agency must include, in any 
explanation or discussion accompanying the final rule's publication in the Federal Register, the 
agency's response to these written comments submitted by Advocacy on the proposed rule, 
unless the agency certifies that the public interest is not served by doing so. 7 

Introduction 

The Office of Advocacy worked closely with EPA's Office of Water in developing the proposed 
and final rules. EPA' s proposed rule included consideration of additional regulatory alternatives 
that would have addressed small business concerns, but the agency failed to adopt these 
alternatives in the final rule. EPA certified that the final rule would not have a significant 
economic impact on small entities under the Regulatory Flexibility Act (RFA). As stated in our 
2013 comment letter, Advocacy disagreed and believed that EPA should have convened a Small 
Business Regulatory Enforcement Fairness Act (SBREF A) panel, as required by the RF A. 8 Our 
view is unchanged with respect to the final rule. Small entities potentially affected by this rule 
include several hundred small independently-owned private utilities, small government-owned 
utilities, and small rural electric cooperative-owned utilities.9 

Advocacy has offered a set of recommendations that would be consistent with the Regulatory 
Flexibility Act, Executive Order 13563, Executive Order 13771, and the Clean Water Act. 
Advocacy recommends that EPA strongly consider regulatory options that exclude all plants 
with de minimis amounts of pollution, primarily by excluding smaller plants with generation 
capacity below a certain size, measured in megawatts (MW), or some other appropriate 
alternative metric. This rule imposes, in our best estimate, hundreds of millions of dollars 
annually in unnecessary costs, jeopardizing well-paying jobs, particularly in rural America. 

4 5 U.S.C §601 et seq. 
5 Pub. L. 104-121, Title II, 110 Stat. 857 (1996) (codified in various sections of5 U.S.C. § 601 et. seq.). 
6 Small Business Jobs Act of2010 (Pub. L. 111-240) § 1601. 
7 Id 
8 S~ction 609( c) of the RF A requires the formation of a SB REF A panel of three federal agency representatives that 
receives small entity input for all EPA rules, except those that are certified by the Administrator as having no 
significant economic impact on a substantial number of small entities. 
9 Advocacy's 2013 comments are found at https://www.sba.gov/content/9192013-effluent-limitations-guidelines
and-standards-steam-electric-power-generating-point-source-category-docket-id-no-epa-hq. 
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This Expensive Rule Imposes Costs that Outweigh Benefits and Warrants Review Under 
the New Executive Orders 13771 and 13777. 

This is exactly the kind of regulation targeted by the President's new Executive Order 13771, 10 

to revise costly regulations that are not justified by the benefits. As the UW AG petitioners 
noted, this rulemaking also triggers review under the related EO 137771 1 on three grounds listed 
in that Executive Order. 12 Those three grounds are: (1) effect on jobs, (2) costs that exceed 
benefits and (3) lack of transparency of the underlying information. EPA' s revision of this rule 
could result in annual savings of $500 million or more and conserve jobs in rural America. The 
cost of additional controls on bottom ash wastewater alone would be hundreds of millions of 
dollars annually, using EPA's estimates, and yet the environmental benefits would be negligible. 
Therefore this rulemaking should be placed on a high priority for review under Executive Orders 
13771 and 13777. 

EPA's Certification of No Significant Economic Impact on Small Entities Lacks a Factual 
Foundation and Transparency. 

As discussed in detail in the 2013 comments, the agency certified that its proposed rule would 
not have a significant economic impact on a substantial number of small entities. 13 EPA 
produced a certification analysis that showed surprisingly few plants are owned by small entities 
subject to compliance costs. The analysis showed some significant costs for a large fraction of 
plants owned by municipalities and rural electric cooperatives of unknown size. EPA failed to 
identify the affected plants, and in turn, which affected plants with costs had small entity owners, 
preventing us from commenting effectively on the validity of EPA 's determinations. 14 Given the 
hundreds of small entity owners that could be affected, small entity trade associations also 
concluded that the EPA estimate of the number of plants with costs owned by small entities was 
too low. 15 In the final Regulatory Impact Analysis, EPA now finds that only 12 small entities 
face costs in excess of one percent annualized cost/sales. 16 This is lower than stated in the 
proposed rule Regulatory Impact Analysis (RIA), and EPA has provided no explanation of the 
significant downward revision. 

10 82 Fed. Reg. 12285 (March 1, 2017). 
11 The related Regulatory Reform Order (EO 13777) reads: "At a minimum, each Regulatory Reform Task Force 
shall attempt to identify regulations that: 
(i) eliminate jobs, or inhibit job creation; ... 
(iii) impose costs that exceed benefits; ... [or] 
(v) are inconsistent with the requirements of section 515 of the Treasury and General Government Appropriations 
Act, 2001 (44 U.S.C. 3516 note), or the guidance issued pursuant to that provision, in particular those regulations 
that rely in whole or in part on data, information, or methods that are not publicly available or that are insufficiently 
transparent to meet the standard for reproducibility; ... " 
12 UWAG petition at 7. 
13 78 Fed. Reg. 34432, 34530 (June 7, 2013). 
14 See EPA Proposed rule Regulatory Impact Analysis (RIA) Chapters 3, 4 and 8. 
15 Phone conversation with Dorothy Kellogg, National Rural Electric Cooperative Association (NRECA) and 
Theresa Pugh, American Public Power Association (APPA), July 19, 2013. 
16 Annualized costs divided by sales are typically used to measure economic impact on small firms. EPA Final RIA 
Table 8-4. 
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For both the proposed and final rules, the agency has not revealed which plants will have 
compliance costs, which plants with costs have small entity owners, what those costs are, or the 
revenues that such plants have to address those costs. This makes it impossible to veri~ EPA's 
underlying data, estimated values and calculations in either the proposed or final rules. 1 

Advocacy reaffirms our previous view that a small business panel was warranted in 2013 and is 
still warranted now for the final rule. 18 

Further, in the final rule, EPA excludes from the economic impact analysis all the plants that are 
expected to close due to two other costly EPA rules - the Coal Combustion Residual (CCR) 
rule19 and the Clean Power Plan (CPP) rule.20 By excluding dozens of plants, primarily owned 
by small businesses, the Agency has reduced the estimated adverse impact of the Steam Electric 
rule. In other words, by excluding the most vulnerable plants from the analysis, the projected 
economic effects on the remaining plants appear substantially improved. Given that both these 
rules are also under reconsideration, those previously excluded more vulnerable utility plants are 
likely to re-emerge in the analysis of plants subject to the ELG requirements, increasing the 
estimated adverse economic effects on ELG plants. 

The agency needs to provide more transparency regarding the pollution control and economic 
data when it reopens this rulemaking. EPA needs to repropose this rule, and reconsider 
regulatory options that minimize small business burdens, such as the regulatory flexibility 
alternatives that were seriously considered in the proposed rule, but rejected in the final rule. 

The Regulatory Flexibility Act Requires EPA to Consider Less Stringent Alternatives for 
Small Entitles under the Steam Electric ELG 

The Regulatory Flexibility Act requires EPA to consider small entity alternatives that achieve 
regulatory purposes and minimize small business burdens consistent with the statutory goals. 
This rule warranted a robust examination under the Regulatory Flexibility Act because the rule 
imposes billions of dollars of caf ital costs, hundreds of millions of do liars in annual operating 
expenses, and jeopardizes jobs. 2 As noted above, Advocacy believes that EPA should have a 
convened a panel under section 609 of the Regulatory Flexibility Act before it issued the 
proposed rule. 22 

17 The UW AG petition for reconsideration of this rule demonstrates that the lack of transparency in the final rule 
effectively bars a reasonable review of the costs and economic impacts. UW AG petition at 13-32. The Office of 
Advocacy agrees that EPA did not provide additional transparency in the final rule record. 
18 In the event EPA reproposes this final rule without significant change, Advocacy believes a panel should be 
required for such a proposed rule. 
19 80 Fed. Reg. 21,301 (Mar. 17, 2015). 
20 80 Fed. Reg. 64,661 (Oct. 23, 2015). 
21 EPA's own estimate of job impact included 953 full-time-equivalents at power plants and 525 full-time
equivalents at coal mines in the year 2020. EPA RIA Tables 6-2 and 6-6, September 25, 2016. Given the expected 
change in the implementation of related regulations described above, this estimated impact would increase 
significantly, even according to EPA's conservative estimate. 
22 5 U.S.C. § 609{b). 
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Indeed, during 2011 and 2012, EPA had been planning to initiate the small business panel 
proceeding, and then terminated those plans, without explanation, shortly before the proposed 
rule was issued in 2013. We agree with EPA's original determination, and recommend that 
EPA complete the SBREF A panel process, and then repropose, unless the stringency of the new 
proposed rule is low enough to support a new certification of no significant economic impact 
under section 605 of the RFA.23 

In a well-crafted proposed rule, in accordance with the Regulatory Flexibility Act, EPA did 
outline several regulatory alternatives that would minimize small utility burdens, while achieving 
statutory objectives. EPA even identified several "preferred" alternatives that would potentially 
provide a substantial fraction of the pollution reductions (the benefits arising from this water 
pollution control rule) at much lower costs. Unfortunately, in the 2015 final rule, EPA rejected 
these "preferred" regulatory flexibility alternatives, and adopted a very stringent set of 
requirements that were neither cost-effective nor warranted by the Clean Water Act. These 
"preferred" alternatives and other options merit close re-examination in a new review of the final 
rule. 

In addition to the baseline issue related to the CCR and CPP rules, as part of the reconsideration, 
the agency needs to address the overlap with these two rules. EPA is in the process of reviewing 
and revising those two closely related rules, and this review is likely to take years to complete. 24 

25 Each utility needs to consider the costs and the technical requirements of all these related 
rules in developing, testing and implementing a compliance strategy. This ELG rule, including 
the compliance dates, needs to be reopened simply in order to coordinate the juncture between 
these different rules. 

The key standards to be revisited are the BAT technology based standards (best available 
technology economically achievable) required under the Clean Water Act.26 These standards 
are based on considerations of cost and the pollution reductions to be achieved by the given 
technology. 

Controls for two wastewater streams, namely bottom ash wastewater and flue gas desulfurization 
(FGD or scrubber) wastewater, should be evaluated for modifications. In the case of bottom 
ash, EPA is requiring a no-discharge standard to be applied to all units above 50 megawatts 
(MW). In the case ofFGD, EPA requires the application of both chemical precipitation and 
biological treatment to all units above 50 MW. Both of these standards will be extremely costly 
- EPA estimates $292 million annually for the bottom ash regulation nationwide and $195 
million annually for the FGD regulation nationwide. 27 Industry estimates suggest that these 

23 5 u.s.c. § 605. 
24 The CCR rule reconsideration is included in the Fall 2016 EPA Regulatory Agenda, RIN 2050-AG88; Notice of 
Proposed Rulemaking scheduled for October 2017. Final Rule scheduled for June 2019. 
25 Section 4 of March 28, 2017 Executive Order, Presidential Executive Order on Promoting Energy Independence 
and Economic Growth addresses the CPP reconsideration. 
26 33 U.S.C. §§ 13ll and 1314. 
27 See Table 2-2 and 2-3, Memorandum entitled, "Compliance Costs, Loadings Reductions, and Cost-effectiveness 
by Wastestream Control Technologies," Isabelle Morin, Abt Associates, dated September 25, 2015. 
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costs may be underestimated by a factor of two or more, which makes the reconsideration more 
critical for small power plants that are least able to afford these upgrades. 28 

Without modification, we expect that this extraordinarily stringent final rule would force early 
closures of many small units owned by small entities, predominantly in rural America, with 
serious consequences to jobs and communities.29 This rule is exactly the type of rule targeted for 
review by the new EO 13771 to address reduce regulatory costs. 

In the case of bottom ash, the proposed rule included options that would exclude all plants 
(Options 1, 2 and 3).30 Option 4a would exclude bottom ash units of nameplate generating 
capacity of under 400 MW.31 Review of the bottom ash controls is the most significant issue, 
because it drives the highest costs, and it also controls the least amount of toxic pollution. These 
four options reflect the view of many commenters32 that no additional bottom ash controls are 
warranted, 33 or at a minimum, only the largest units should be controlled further. In the case of 
FGD, the proposed rule included Option 3a which exempted smaller plants with total scrubbed 
MW capacity of 2000 MW34 from all FGD requirements. EPA estimates excluding all bottom 
ash plants would save $292 million annually, and this estimate is likely an underestimate. 
Therefore, these regulatory revisions addressed in the proposed rule could provide a lifeline to 
small plants and preserve local jobs and the economy in the affected areas. 

EPA Needs to Correct Overestimation of Pollution Removals 

A. Bottom Ash Pollutant Removals are Overestimated 

EPA historically has measured the environmental benefits of ELG rules in terms of the quantities 
and relative toxicities of the pollutants to be removed, known as toxic-weighted pound 
equivalents (TWPEs).35 The TWPE metric is used to measure the benefits of pollutant removals 
to the public. The agency has used this metric over several decades in determining whether the 
rule is achieving cost-effective pollutant reductions. ELGs typically cost less than $100/TWPE 

28 See 2013 UW AG comments, attachment 10, UW AG Methodology for Calculating Dollars per TWPE 
for Bottom Ash, Fly Ash, and FGD Wastewaters. 
29 See proposed rule's preaii-ible discussion of the rule's expected effect on small unit closures. 78 Fed. Reg. 34450. 
Also, see later discussion of small unit closures in this letter. 
30 78 Fed. Reg. 34459-61. 
31 78 Fed. Reg. 344679-81. 
32 See 2013 UW AG, NRECA and APPA comments. 
33 Bottom ash wastewater is now subject to Best Practical Control Technology (BPT), which requires an 
impoundment pond to settle the pollution in the pond before discharge, which was established in the 1982 ELG. In 
the 1982 Technical Development Document, EPA stated that it could not quantify any additional pollution 
reductions that another control technology could achieve. 
34 Scrubbed MW refers to the cumulative MW capacity of all units at a plant with scrubbers, pollution equipment 
designed to recover sulfur dioxide emissions. 
35 Toxic weighted pound equivalents, or TWPEs are the measure of total pollution removals, weighted by 
appropriate toxicity-related factors derived by the agency. See Table F-5, EPA Regulatory Impact Analysis, 
September 25, 2015. 
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($1981).36 Rules well in excess of this benchmark were determined to be not cost-effective and 
not Best Available Technology (BAT). 

37 

In Advocacy's comments on the proposed rule, we stated that EPA made several major ~rrors in 
overestimating the amount of pollution removals to be achieved by the proposed regulation for 
direct dischargers, particularly with respect to the bottom ash wastewater. This had the effect of 
dramatically increasing the projected benefits of the proposed rule. EPA corrected some of 
those earlier major errors, but unfortunately introduced new significant errors in the final rule 
analysis. Instead of being overestimated by a factor of about 10, EPA's new estimate is inflated 
by about a factor of three. In other words, Advocacy estimates that the more accurate 
cost/TWPE is roughly three times EPA's published figures of$289- $383/TWPE.38 

$289/TWPE is the EPA estimate for units over 400 MW, and $383/TWPE is the EPA estimate 
for the remaining smaller units. This cost/TWPE is far in excess of all ELGs except one since 
1979. 39 This suggests that EPA should re-evaluate the efficacy of controlling bottom ash for all 
units, including small units. 

According to the EPA final rule, the bottom ash wastewater removals account for 344,000 toxic 
pound-equivalents (TWPEs). Based on making only corrections for four pollutants of the 
approximately 50 pollutants analyzed, a better estimate would be 127,000 TWPEs. This means 
that the agency has inflated the benefits of this regulation with respect to ash pollutant removals. 
Part of the determination of what constitutes "best available technology economically 
achievable" has historically included consideration of the costs and pollutant removals (benefits 
to the public). Proper estimation of the bottom ash wastewater flows is critical in estimating the 
cost effectiveness of this rule and evaluating the merits of the regulatory options for bottom ash 
wastewater controls. In the past, EPA has promulgated only those rules whose cost effectiveness 
( cost/toxic pound-equivalent of pollution removed) was in the $100/pound-equivalent (TWPE) 
and under ran!e for direct dischargers of wastewater (facilities that discharge water directly into 
water bodies). 0 This calculation was used in past ELGs to help design the final regulation, so it 
needs to be carefully determined. 

A review ofEPA's data, made available only after the rule was published, reveals significant 
flaws. In one case, EPA used incorrect reporting units. In another instance, the agency confused 
the plant value for magnesium for manganese. This error is evident because this manganese 
value is about l 00 times higher than all other manganese values at all other ELG plants. In 
another instance, EPA used a value for thallium that was based almost entirely on unreliable non-

36 The Cost Effectiveness Factor is calculated using the 1981 dollars, the year this benchmark was first adopted by 
EPA. By standardizing the real value of money, EPA can fairly compare cost-effectiveness ofrulemakings over 
time. The conversion factor for converting 2013 dollars into 1981 dollars is 0.37 (from Engineering News 
Construction Cost Index). See Table F-5, EPA Regulatory Impact Analysis, September 25, 2015 for the list of 
rules. 
37 See further discussion on pages 7-8. 
38 EPA's estimates are found in Table 2-3, Memorandum entitled, "Compliance Costs, Loadings Reductions, and 
Cost-effectiveness by Wastestream Control Technologies," Isabelle Morin, Abt Associates, dated September 25, 
2015, Docket EPA-HQ-OW-2009-0819. 
39 See Table F-5, EPA Regulatory Impact Analysis, September 25, 2015. 
40 See discussion below about the basis for the $100/fWPE benchmark. 
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detect data,4 1 which was obviously too high because the eleven other measurements are 30 or 
more times lower. Lastly, despite earlier strong criticism from public comment, EPA continued 
to use 40-year-old data from plants that were not identified and for which the underlying records 
were unavailable to characterize the pollution loadings. These determinations were not 
consistent with the data quality procedures required under the 0MB Information Quality 
Guidelines.42 Even before correction of these data flaws, the bottom ash requirement in this rule 
still has the distinction of being the second most cost-ineffective rule in EPA's history of all 
ELGs.43 

In short, EPA substituted one set of errors for another, and commenters, including Advocacy had 
no opportunity to comment on the calculations using the new data. Correction of these and other 
errors would dramatically change the estimated cost effectiveness of the rule with respect to 
bottom ash wastewaters. 

B. Best Available Technology Historically Was Established by EPA at Under $100/PE 

Industry estimated that the cost effectiveness of the rule as proposed was thousands of 
dollars/pound-equivalent (TWPE) for regulation of bottom ash, not the $200 - $300/TWPE now 
estimated by EPA.44 The February 2012 UWAG comments on the draft Merrimack Station 
permit offer a good summary of the history of cost effectiveness in ELGs.45 For example, in the 
2003 promulgation of the Metals Products and Machinery (MP&M) ELG, EPA found that 
$1000/PE was too high; less than $200/PE was typical for BAT; $420/PE was "quite expensive;" 
and $455/PE was "very expensive." The cost effectiveness for this rule with respect to bottom 
ash cannot be justified, since the figure, as in MP &M, is about $1000/TWPE, according to our 
recalculation. In sum, EPA should seek a regulation with a cost/TWPE that is $100/TWPE or 
lower. In that manner, it would be complying with both the RFA and the Clean Water Act and 
minimizing small firm costs. 

As stated above, the cost/TWPE (toxic weighted pound equivalent) is far in excess of the 
historical benchmarks set by the agency. This is yet another sign that there would be little 
pollution, particularly from the smallest units in the industry. In addition, by our calculation, the 
total toxic pollutants average about three pounds {TWPE) per day per plant.46 

41 Non-detect data is data for which the pollutant was not detected, and the value of the pollutant is estimated by 
taking one half of the detection limit in this rulemaking. The true value is between zero and the detection level. 
42 0MB, Guidelines for Ensuring and Maximizing the Quality, Objectivity, Utility and Integrity of Information 
Disseminated by Federal Agencies, Republication, 67 Fed. Reg. 8452 (Feb. 22, 2002). . 
43 See 78 Fed. Reg. at 34,504. Only one ELG has a higher cost/TWPE. 
44 The industry estimate varied by size of plant, varying from several thousand dollars/PE to over ten thousand 
dollars/fWPE. 2013 UW AG comments, Attachment 10. The Advocacy estimate, based on the new final rule data 
is approximately $780 to $1000/fWPE. 
45 Region I Draft Permit for Merrimack Station, UW AG Comments, February 28, 2012, 
https://www3 .epa.gov/region l /npdes/merrimackstation/comments.html. 
46 127,000 TWP Es divided by 365 operating days and I 03 plants > SO MW is approximately 3 TWPE/day. 
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Regulatory Options to be Considered in the Reconsideration 

A. EPA Should Consider Two Options: Exempt All Bottom Ash Units or Exempt Bottom 
Ash Units Under 400 MW 

The high cost/TWPE for bottom ash demonstrates that the no-discharge bottom ash requirement 
is very expensive and yields little incremental environmental protection. Thus, EPA should 
prioritize reconsideration of bottom ash controls. Small entities, including small rural electric 
cooperatives and municipalities, own many plants that discharge bottom ash wastewater. These 
discharges are already being treated in ponds using Best Practicable Technology (BPT).47 EPA 
found in 1982 that these discharges were so low that the a~ency could not quantify the pollutant 
reductions that would be obtained from further regulation. 8 Given the large expense, and small 
pollutant loadings, EPA needs to seriously examine exempting all bottom ash units from 
additional controls, and retaining the 1982 BPT requirement for coal ash impoundments. 

At a minimum, EPA should exempt small units - under 400 MW - as EPA itself recommended as 
one of the preferred alternatives in the 2013 proposed rule. This exemption would have no 
significant adverse effect on the environment while lifting a heavy burden on small entities, 
particularly in rural America. 

EPA recognized the utility of this regulatory flexibility alternative ( option 4a) in the preamble to 
the proposed rule. 49 Many small plants are under great economic pressure to close. In the 
proposed rule, EPA observed that "most" plants could theoretically install and operate the new 
systems required by the rule. However, EPA stated in the proposed rule preamble: 

EPA believes that companies may choose to shut down 400 MW and smaller 
units instead of making new investments to comply with proposed zero discharge 
bottom ash requirements. EPA is basing this belief on its review of units that 
facilities have announced will be retired or converted to non-coal based fuel 
sources. Of those units that plants have announced for retirement, and that also 
generate bottom ash transport water, over 90 percent are 400 MW or less.50 

Using the 2015 final rule estimates, EPA estimates that excluding units under 400 MW would 
save $96 million per year nationwide for small units, and would still preserve 73 percent of the 
bottom ash pollutant reductions.51 This is a very attractive trade-off between costs and benefits. 
Elimination of all bottom ash upgrades would save $292 million a year nationwide (an additional 
$196 million), a very considerable savings with relatively minimal benefits foregone. This 
means that EPA should consider whether these additional controls are warranted at all. 

47 The surface impoundment pond was defined as Best Practicable Technology in the 1982 ELG for bottom ash 
wastewater. See discussion in the 1982 Steam Electric EPA Technical Development Document found in the EPA 
rulemaking docket. EPA-HQ-OW-2009-0819. 
48 1982 EPA Steam Electric Technical Development Document at 498. 
49 78 Fed Reg. 34450 (June 7, 2013). 
50 Id. 
51 See Morin Memo Tables 2-2 and 2-3. 
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We agree with EPA that many plants have already achieved zero discharge for bottom ash 
wastewater, suggesting that this alternative is economically achievable; this does not mean that it 
is achievable for small units. EPA is relying on information from plants that have installed zero 
discharge systems in new plants. There is no information about whether the same would be true 
for plants that would have to retrofit. Advocacy believes it would be particularly difficult for 
small plants that do not have available space to expand. 

In conclusion, EPA could exempt from BAT requirements either all bottom ash units or all units 
under 400 MW that discharge bottom ash wastewater without any adverse effect on the 
environment, while accomplishing the goals of the Clean Water Act, the Regulatory Flexibility 
Act and the relevant Executive Orders. 

B. Flue Gas Desulfarization: EPA Should Consider Excluding Small Plants or Only 
Requiring Small Plants To Address Local Water Quality 

There has been considerable criticism of the practicability, high costs, and feasibility of the 
biological treatment option for FGD wastewaters.52 Advocacy recommends that biological 
treatment be required only by local permit authorities that are trying to address localized water 
quality issues, such as excessive selenium, rather than impose this technology across the board. 
Selenium is the only pollutant identified by EPA to justify the use of the high cost biological 
treatment. Since this is only a problem at a minority of plants that discharge into small water 
bodies, it makes sense to limit this technology to those scenarios. In all other situations, this 
technology drives up the cost but creates no additional environmental benefits. 

Alternatively, we recommend that the more complex and expensive biological treatment be 
reserved for the largest plants. Biological treatment requires consideration of complex design 
and maintenance of delicate biological processes, including close control of temperature, 
chloride and other wastewater constituents under operating conditions that are constantly 
chanfling. As of the time of the proposed rule, this was only implemented in six plants in the 
U.S. Restricting this rule to the largest plants will account for a larger portion of the pollution 
reduction benefits at a fraction of the cost of the final rule, and will avoid burdening small 
entities. In other words, a much more cost-effective rule can be designed to replace this final 
rule, more in line with the requirements ofEO 12866, where the costs of the rule must be less 
than by the expected benefits.54 

In our calculations, Advocacy finds that the total annualized pre-tax compliance costs for all 
facilities would be $195 million, and the TWPEs reduced would be 825,000 per year. 
Regulating only the larger units, borrowing from the proposed rule to regulate only units with 
more than 2000 MW scrubbed, the rule would cost only $92 million and reduce TWPEs by 

52 See 2013 comments ofUWAG and the National Rural Electric Association (NRECA). 
53 78 Fed. Reg. 34452. 
54 The February 2, 2017 interim guidance on EO 13771 explicitly states that the regulatory cost cap has "no effect on 
the requirements of EO 12866 or the consideration of regulatory benefits in making regulatory decisions." This EO 
includes the central principle that regulatory costs should be justified by regulatory benefits. 
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550,000.55 EPA could achieve 67 percent of the TWPE reductions at 47 percent of the costs.56 

This is the expected pattern because small plants generally are disproportionately affected by 
uniform standards, and would need to spend more to remove the same amount of pollution as a 
large plant. Excluding the smallest units is a good regulatory option because it relieves the 
burden on small plants, more frequently owned by smaller entities, increases the cost 
effectiveness of the regulation and lowers total costs. 

There is a separate issue with regard to the applicable FGD limits, which are based on biological 
treatment. EPA relied upon a limited set of data upon which to set FGD limits, and overlooked 
the fact that none of this data reflected the many plants in the industry that relied on 
subbituminous coal or lignite. The record includes data which strongly suggests that these FGD 
limits are not feasible for such plants or plants with high chloride content. EPA needs to reflect 
further upon this, and re-examine its derived limits, possibly including excluding plants that use 
subbituminous coal and lignite. 

C. Other Issues 

l. Pretreatment Standards for Indirect Dischargers 

We understand that six plants are indirect dischargers,57 and those face the same stringent 
standards required for direct dischargers, despite the fact that these discharges go through 
publicly-owned treatment plants before discharging into the waters of the United States. Given 
the extremely limited pollutant loadings and relative high costs, according to EPA's own 
analysis,58 these requirements appear to be ripe for substantial reduction or elimination. Under 
the 1979 NRDC consent decree, this entire subcategory would be excluded by rule given the de 
minimis amount of pollution,59 as this is less than one pound TWPE/day.60 As detailed in the 
UW AG petition, the City of Springfield is facing a heavy expense to address this rule. 61 

Furthermore, these plants face the November 1, 2018 compliance date, with no permit authority 
flexibility to grant extensions, unlike direct dischargers. These compliance dates need to be 

55 Calculations are based on the proportion of total annualized compliance costs and TWPE reduction associated 
with covering only plants with greater than 2,000 MW wet scrubbed capacity from the proposed rule. [These options 
were not analyzed in the final rule.] This was derived by comparing costs and TWPE reductions for policy options 
3b and 3, representing the coverage of only large plants and all plants, respectively. See EPA figures at Table XI-1 
and Table XII-1, 78 Fed. Reg. at 34504. 
56 As described above, Advocacy used the proposal preamble figures to derive these estimates since EPA did not 
examine these proposal options in the final rule. 
57 March 2017 Fact Sheet on Stream Electric ELG Pretreatment Standards, City of Springfield, Illinois, Office of 
Public Utilities. 
58 See EPA RIA, Table F-2 which shows that the total pollutant removals from this sector is barely 0.1 % of the 
entire industry sector. The cost/ton, even under EPA's understated math is stated as $5,441/fWPE (Table F-4) .. 
59 Paragraph 8(a)(iii) of the consent decree listed an exclusion where the "amount and toxicity in the discharge does 
not justify developing national regulations." The 1984 Clean Water Amendments generally codified the provisions 
in this consent decree. See discussion in Economic Objectives within a Bureaucratic Process: Setting Pollution 
Control Requirements under the Clean Water Act, Fraas & Mulvey, Journal of Environmental Economics and 
Management Vol 17, 35-53. (1989) "For example, if the loading is considered de minimis then the Administrator 
can find that additional treatment is unnecessary." Fraas & Mulvey at 39. 
60 EPA RIA Table F-2 shows 1,556 TWPE removed for final rule. Divided by 365 days per year and six plants 
yields about one pound TWPE/day. 
61 UW AG petition at 66-67. 
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amended now under applicable legal standards, including consideration of a stay under section 
705 of the Administrative Procedure Act, given that engineering and financial planning and 
permitting requires years. Under 5 U.S.C. § 705, EPA may postpone the effective dates of rules 
where "justice may require it," pending judicial review. 

2. Compliance Dates for Indirect and Direct Dischargers 

As addressed above, the compliance date for indirect dischargers needs immediate revision, 
given the imminence of the November 1, 2018 deadline. Direct dischargers face a similar 
problem, with the requirement to be completed as "soon as possible", which could be November 
2018, or as distant as December 2023, with the compliance date established by the permit 
authorities. Similarly, EPA should act administratively to stay or extend these deadlines. 
Further, as explained in the UW AG petition, in more detail, EPA could issue informal guidance 
to the permit writers stating that the pendency of this reconsideration and related litigation are 
grounds for later deadlines. 

3. Related Rulemakings 

The agency needs to coordinate review and revision of this ELG with the CCR and CCP 
rulemaking proceedings. For example, the UW AG petition stated that it would be extremely 
inefficient to undertake system retrofits for this ELG and then revise these plans after EPA 
modifies the CCR requirements. 62 

4. Extension of Compliance Time for Plants Scheduled to Close-Lifeline 
Extension 

EPA did not consider adjustment of the final compliance dates for plants that are planning to 
close shortly after the compliance dates. It would be extremely expensive and wasteful to 
expend millions of dollars in capital costs, and then simply close. The agency should consider 
an exemption for units that plan to close within five to ten years. 

62 UWAG petition at 73. 
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Conclushm 

Advocacy strongly believes that the final rule is not consistent vvith the requirements of the 
Regulatory Flexibility Act, and not consistent with provisions of relevant Executive Orders.63 

EPA should provide greater transparency in its pollutant loadings and cost estimates, and correct 
its overestimations of pollution removals. EPA should consider further regulatory options, 
including exempting all bottom ash waste\vater flows, and setting an exclusion levels for FGD 
wastewaters subject to biological treatment 

We look forward to ,vorking further with the agency on developing the final rule. If you have 
any questions or comments on this letter, please contact me or Kevin Bromberg of my staff at 
202-205-6964 or kevin .. bromberg@sba.gov. 

Sincerely, 

/), ;f . .-f /; I! ! --
;11li1 xe~-

rvrajor dark 
Acting Chief Counsel for Advocacy 

%JQJ~// 
Kevin Bro1~;g - 2f 
Assistant Chief Counsel 
Office of Advocacy 

cc: Tbe Honorable Dom J\4ancini, Acting A.dministrator 
Office of Information and Regulatory Affairs 
Office of Management and Budget 

Docket No. EPA.-HQ-OVv'-2009-0819 
Mike Shapiro, Acting Assistant ,Administrator for Water 

.,_1 President Obama\ EO l 3563 \vas a csscmiaHy a reissue of President Clinton's EO 12866, ,vith some smal! 
modifications. President Trump issued EO l J 771, and the related l 3777. 
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UNITED STATES DISTRICT COURT 
DISTRICl' OF COLUlV[BlA 

DEFENDERS OF WILDLIFE 
1130 l 7th Street N\V 
Washington, D.C. 20036, and 
THE SIERRA CLUB 
85 Second Street, 2d Floor 
San Francisco, CA 94105-341], 

Plaintiffs, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

USA P. JACKSON, in her official capacity as) 
Administrator, United States ) 
Environmental Protection Agency, ) 

) 

Defendant ) 
) 

Ca~e: 1:10-cv-01915 
Assigned To . Rob . 
Assig~. Date ; 1118~~1 ~1chard W. 
Description: Admn A 

· gency Review 

COMPLAINT FOR DECl,ARATORY AND INJUNCTIVE RELIEF 

1. Coal-fired power plants are the nation's biggest water polluters. In 2008 alone, 

more than 650 power plants in the United States discharged rnore than two million pounds of 

toxic metals and metal compounds such as arsenic, boron, cadmium, chmmium, lead, mercury, 

and selenium. The Environmental Protection Agency (".EPA") has reported coal plant 

discharges with mercury concentrations that are nearly nine hundred times higher than the 

maximum contaminant levels deemed safe by the agency and selenium concentrations four 

thousand times higher than water quality standards set to protect fisheries and other aquatic life, 

2. These toxic discharges are associated with the disposal of coal combustion wastes 

("CCW"). principally coal ash and the sludge from flue gas desulfurization ("FGD"} systems that 

are installed to control air pollution, Over the past 20 years, grovving use of FGD "scrubber" 

systems has increased exponentially the amount oftoxic metals discharged from power plants, 
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and poHution is expected to become significantly worse as installation of scrubbers increases by 

a projected 28 percent over the next 15 years, 

3, Despite the gravity and scope of this poHut:km problem, EPA never has set 

national standards to limit toxic metals discharges from power plants, Indeed, EPA has failed to 

revise the effluent limitations and effluent limitations guidelines c•ELGs") applicable to power 

plants for 28 years, despite the repeated acknowledgement that the existing effluent limitations 

and ELGs have not kept pace with the installation ofFGD systmns and other developments in the 

electric utility industry. 

4, With this action; Plaintiffs Defenders of Wildlife and The Sierra Club seek to 

compel t11e expeditious promulgation oflong overdue regulations governing wastewater 

discharges from. power plants as the :Fedt<'Tal Water Pollution Control Act ("Clean Water Act") 

reqmres. 

JURJSDICTION 

5. This action arises under the citizen suit provision ofthe Clean Water Act. 33 

lLS.C § 1365(a)(2), 

6, This Court has jurisdiction over this action pursuant to 33 U,S,C, § 1365(a), as 

well as 28 U,S.C. §§ 1331 and 1361, and may issue a declaratory judgment and grant further 

relief pursuant to 33 U.S.C, § l365(a) and 28 U.S.C, §§ 2201 and 2202. 

7, Plaintiffs have a right to bring this action pursuant to 33 U.S,C, § l.365(a)(2) and 

the Administrative Procedure Act, 5 U,S.C. §§ 701 to 706. 

8. By certified letter posted November 6, 2009, as well as via messenger and email, 

Plaintiffs gave notice to defendant of the violations alleged herein and have thereby complied 
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with the 60-day :notice requirernent ofthe Clean Water Act's citizen suit provision. See 33 

lLS.C. § 1365(b)(2). See Exhibit A 

PARTIES 

9. PfaintiffDefondern of WikUiJe ("Defenders") is a Washington D.C.-based, 

nonprofit membership organization dedicated to the protection of all native animals a1id plants in 

their natural comnmnities, Defenders has more than 530,000 members across the nation. 

10. Plaintiff The Sierra Club was founded in 1892 and is the nation's oldest grass-

roots environmental organization. The Sierra Club is a nonprofit, membership organization 

incorporated in California with more than 700,000 members in all 50 states and the District of 

Columbia. The Sierra Club's purpose is to explore, e1tjoy, and protect the wild places of the 

earth; to practice and promote the responsible use of the earth's ecosystems and resources; and to 

educate and enlist humanity to protect and restore the quality of the natural and 1nmian 

environments. 

11. Members of both Defenders and The Sierra Club live near coal-fired power plants 

that discharge wastewater that is inadequately regulated by EPA's outdated effluent limitations 

and ELGs in the Steam Electric Power Generating category. Members of both groups drink 

water that is polluted with toxic metals such as arsenic and lead that are discharged from powt,,'T 

plantso Members of both groups fish in lakes and streams polluted by power plant wastewaters 

that are laced with selenium and other bioaccumulative metals such as mercury and cadm.ium, 

and they routinely use waters downstrearn from power plant outfalls for boating and other forms 

ofrecreation, EPA's failure to set effluent limits on toxic metals discharges from power plants 

has increased the exposure of members of both groups to highly toxic pollutants and further 
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injured their aesthetic, recreational, educational, and conservation interests in protecting water 

quality in rivers and streams across the country, 

12. Defendant Jackson is the Administrator of the EPA and in that role is charged 

with the duty to prorr.rulgate regulations according to the schedules set forth in the Clean Water 

Act. 

LEGAL BACKGROUND 

13. Congress passed the Clean Water Act in 1972 "to restore and maintain the 

chemical, physical, and biological integrity of the Nation's waters." 33 U.S.C § 1251(a). The 

Act protects all waters of the United States, including surface waters that supply drinking water, 

support fish and wildlife, and provide aesthetic and recreational opportunities for current and 

fature generations of Americans. 

14, The Clean Water Act's goal is to eliminate aH discharges of pollution into 

navigable waters. ld. § 1251 (a)(]). To achieve this goal, the Act requires that EPA to set 

effluent limitations based on the "best available technology econom.icaUy achievable" ("BAT") 

for pollutants including toxic metals. Id.§§ 1311(b)(2)(A)-(F), 1314(a)(4). 

15. To facilitate the adoption and revision of effluent limitations, the Act also requires 

that EPA develop and publish "effluent limitation guidelines" (".ELGs") that characterize the 

effluent discharges from a given industry, identify the level of pollution control that is possible in 

light of available technologies, and specify the relevant factors for determining what constitutes 

BAT, Id,§ 1314(b). 

16. To ensure that governing regulations reflect advances in control technology, the 

Clean Water Act requires EPA to review and, if appropriate, revise these eftluent limitations and 

underlying ELGs at regular intervals. See id, §§ 131 l(d), 1314(b). Section 30l(d) of the Clean 
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Water Act requires that aU effluent limitations "shall be reviewed at least every five years, and, if 

appropriate, revised . , , . " Id. § 1311 (d) ( emphasis added). Similarly, with respect to ELGs, 

section 304(b) of Gean Water Act requires that "the Administrator shall ... publish ... 

regulations, providing guidelines for effluent limitations, and, at least annually thereafter, revise, 

if appropriate, such regulations." Id. § 1314(b) ( emphasis added), 

17. Sections 30l(d) and 304(b) impose mandatory obligations on EPA to take action 

within the statutory deadlines. EPA cannot skirt its statutory responsibilities and instead either 

must (l) make a determination that revision and new regulations are not appropriate, or (2) make 

a determination that revision is appropriate ·and issue revised regulations within the statutory 

deadHnes. Under section 30l(d), EPA must perform this duty every five years. Id.§ 131 l(d). 

Under section 304(b), EPA must perfonn this duty annually. id.§ 1314(b), 

] 8. For the past three decades, EPA has combined the process of setting effluent 

limitations and ELGs, addressing its obligations under 301 ( d) and 304(b) simultaneously by 

promulgating ELGs that include effluent limitations. See 73 Fed. Reg. 53218, 53221 (Sept 15, 

2008). While EPA may address its obligations under 301(d) and 304(b) in a single process, the 

agency still must comply with the statutory deadlines governing both ELGs and enforceable 

effluent limitations. This statutory deadline scheme is essential to ensure that an ELGs and 

effluent limitations "remain current with the state ofthe industry and with available control 

technologies!' 63 Fed. Reg, 29,203, 29,204 (M:ay 28, 1998). 

FACTUAL. BACKGROUND 

] 9. Despite acknowledging that fundamental changes in the steam electric power 

industry have caused a tremendous increase in the amount of pollution discharged from power 
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plants over the past several decades, EPA has failed to revise the effluent limitations and ELGs 

in the Stearn Electric Power Generating category for over 28 years. 

20. Power plants produce more toxic waste than any other industry in the United 

States, including the chemical, plastic, and paint manufacturing industries that historically have 

caused the greatest harm to our nation's waters. Of the 1,200 1mdear and fossil-fuel power 

plants operating nationwide, t11e existing coal-fired fleet or approximately 673 plants are among 

the most polluting. 

21. According to EPA, coal-fired power plants gent,'Tate approximately 130 million 

tons of coal ash, scrubber sludge, and other combustion residues annually. In 2008 alone, coal

fired power plants discharged more than two million pounds of metals and metal compounds into 

surrounding waters. Notably, this figure does not account for additional pollution caused by the 

catastrophic failure oftb.e Tennessee Valley Authority's ("TVA") Kingston Fossil Plant, which 

spilled one billion gallons ofCCW into the .Emory and Clinch Rivers in December, 2008, Since 

toxic metals discharges from power plants currently are not regulated by EPA, and since these 

discharges are not routinely monitored or reported at many power plants, the actual volume 

discharged may well be significantly higher. 

22. Wastewaters discharged from FGD systems or "scrubbers" are principal 

contributors to the high volume oftoxic pollutants discharged from power plants, While 

scrubbers drmnatical1y reduce emissions of harmful pollutants into the air, they create a new 

liquid waste stream that is ridden with the toxic poliuhmts that othenvise would have exited the 

stack 

23. The use of scrubbers at coal-fired power plants has increased dramatically since 

1977, when on1y five percent of plants had installed scrubbers to control air pollution, As of 
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2009, 50 percent ofthe coal-fired power plants in the United States had incorporated scrubber 

systems, and .EPA expects this number to increase to 66 percent in 2015 and 78 percent in 2025. 

As EPA has acknowledged, this dramatic rise in scrubber use is significantly increasing water 

pollution. 

24. The other major wastewater streams from coal plants are produced by coal ash 

handling and disposal systems, which often are comprised of nothing more than rudimentary 

"settling" ponds that pipe wastewater directly into a receiving stream or river. 

25. Cmnbusting coal in steam electric boilers creates coal ash in solid form that is 

mixed with water and transported out of the boiler in liquid fonn. This wastewater is called "fiy 

ash transport water" when the coal ash is fine enough to be transferred out of the holler with the 

flue gas.exhaust, and it is called "bottom ash transport water" when it contains the heavy bottom 

ash particulates that are byproducts of the coal combustion process. Recent data compiled by 

EPA indicates that up to 14 million gallons offly ash transport water and up to 6,6 billion 

gallons of bottom ash transport water may be generated at just one power plant in a11y given year_ 

This incredibly large volume ofwastes.:vater typically is "treated'* in large settling ponds -

essentially large unlined pits where wastewater is held until the relatively heavy solids settle to 

the bottom of the pit EPA has recognized that settling ponds are '"not effective at removing 

dissolved metalst meaning that any dissolved metals in fly ash and bottom ash transport waters 

do not "settle* and instead are discharged from settling ponds into surrounding waters. 

26. Toxic metals poHution also occurs when leachate systems for landfills and ash 

imprnmdments discharge tmtreated or inadequately treated wastewate:rs. In addition, leaks, 

seeps, and other failures in ash ponds, surface impoundments, and landfil.1s allow CCW-
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contaminated water to drain into rivers and streams and ground water that is hydrologically 

connected to surface water. 

27. · EPA has identified 41 heavy metals and other polluting substances as "'potential 

constituents of concern" in CCW and FGD wastewaters, These constituents are: Aluminum, 

Antimony, Arsenic, Barium, Berylliun1, Boron, Cadmium, Chromium, Cobalt, Copper, Iron, 

Lead, Magnesium, Manganese, Mercury, Molybdenum, Nickel, Selenium, Silver, Strontium, 

Thallium, Vanadium, Zinc, Chloride, Cyanide, Fluoride, Total Nitrate Nitrogen, Phosphate, 

Silicon, Sulfate, Sulfide, Ammonia, Calcium, pH, Potassium, Sodium, Inorganic Carbon, Tota] 

Elemental Sulfur, Total Dissolved Solids, Total Organic Carbon, and Dissolved. Organic Carbon. 

28. Many of these toxic metals pose serious health risks even in very low 

concentrations, Selenimn, fbr example, is a bioaccunmlative pollutant that is harmful to 

freshwater fish and other aquatic life at levels as low as five micrograms per liter, Selenium at 

more elevated levels impedes the growth and survival of juvenile fish, and offspring of adult fish 

that were exposed to excessive selenium suffer skeletal defonnities. Releasing selenium into 

rivers and lakes can decimate fish populations and make the surviving species unsafe to eat In 

humans, exposure to selenium can cause hair and fingernail loss, numbness in extremities, and 

problems with circulation. 

29. Like selenium, mercury is a bioaccmnulative pollutant that poses significant risks 

to humans and wildlife" Mercury serves no beneficial physiological function in humans and is 

generally considered dangerous at levels above one mjcrogram per Htero Exposure to mercury in 

pregnant women can cause serious damage to the brain and nervous system of the developing 

fotus, and children exposed to mercury can suffer from impaired nervous systems as weH as 

pulmonary and nephritic damage, AduJts exposed to elevated levels of mercury can experience 
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impairment of peripheral vision; disturbances in sensations ('"pins and needles'' usually in the 

hands, feet, and around the mouth); 1ack of coordination of movements; impairment of speech, 

hearing, and walking; and muscle weakness. In fish, mercury disrupts the endocrine system, 

impedes grovvth and development, and reduces fertility and survival. 

30. Other metals present in CCW efl:1uents pose additional risks to humans and 

freshwater fish. Cadmium exposure can result in diarrhea, stomach pains, sevrn·e vomiting, bone 

fracture, adverse reproductive effects, nerve damage, and immune sy'skm damage in hunians; 

and one mk-rogra:m per liter of cadmium is enough to kill sensitive species such as rainbow trout. 

Arsenic is a known human carcinogen that causes cancer of the skin, bladder, and lungs. 

Ingestion of barium may result in serious toxic effects to the heart, blood vessels and nerves, and 

ingestion of uranium may result in damage to the kidneys. Boron exposure can cause stomach, 

intestinal, kidney, liver, and brain damage, negative effects on male reproduction, and even 

death. Chromium is a known carcinogen, and may also cause irritation and ulcers of the stomach 

and smaU intestine, sperm damage, and skin ulcers. 

31. Total Dissolved Solids ("'TDS") is a catch-aU category of pollution that includes 

common chemical salts, such as sulfates and chlorides, as well as dissolved metals such as 

arsenic, aluminum, barium, cadmium, copper, and manganese. Because many of the specific 

pollutants in TDS pose a variety of health hazards, EPA's recommended maximmn 

concentration ofTDS in drinking water is 500 milligrams per liter, and TDS levels in excess of 

1,000 milligrams per liter are considered unfit for human cons1m1ption. High TOS 

concentrations are especially harmful to spawning fishes and juveniles. For instance, TDS levels 

of just 350 milligrams per liter reduce spawning of striped bass, and TDS levels of 5,600 

mm igrams per liter are lethal to minnow species. 
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32. EPA has determined that FGD wastewater contains significant concentrations of 

chlorides, TDS, nutrients, and metals, including bioaccumulative pollutants such as arsenic, 

mercury, and selenium. Sampling recently conducted by EPA indicates that seleniurn was 

present in FGD scrubber purge at concentrations up to 21,700 micrograms per liter. Mercury 

was present in sampled wastewaters at concentrations up to 872 micrograms per liter; arsenic 

was pJesent at concentrations up to 5,070 micrograms per liter, and cadmium was present at 

concentrations up to 302 microgrruns per liter. Eighteen other metals, including barium, 

chromium, lead, manganese, and uranium, were identified at similarly high concentrations, TDS 

was present at concentrations up to 26,000 rniiligrams per liter. 

33. EPA also has detenuined that fly ash and bottom ash transport waters contain 

significant levels of dissolved metals, such as arsenic, magnesium, and selenium. Data gathered 

from TVA's Widows Creek Fossil Plant, a plant that spilled l 0,000 gallons of slun-y from its ash 

pond into the Tennessee River in January, 2009, showed arsenic concentrations at 46.0 

micrograms per liter, magnesium concentrations at 7,110 micrograms per liter, and selenium 

concentrations at 26.8 micrograms per liter. 

34. Notwithstanding the wealth of data revealing high meta] concentrations in CCW 

wastewaters, there are no national standards reirulating any of the toxic metals routinely 

dischru·ged in CCW effluent. The current effluent limitations that apply to Stearn Electri.c Power 

Generators were promulgated in 1982 and limit only the following parameters: (1) pH and PCBs 

(fi.)r aU waste streams), (2) total suspended solids ("TSS") (for all waste streams aside from 

cooling tower bfowdown wastes), (3) oil and grease (for all waste streams aside fr0111 cooling 

tower bfowdown and coa] pi1e runoft), (4) chlorine, chromium, and zinc, in addition to 126 

pollutants contained in chemicals added for cooling tower maintenance (fix cooling tower 
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blowdown waste streams only), and (5) copper and iron (fix metal cleaning wastes and chemical 

and non-chemical waste streams only). See 40 CER. §§ 423.12, 423.13. Since the effluent 

limitations and ELGs were first set in 1982, EPA has never undertaken revisions to address any 

of the metals in CCW wastewate:rs. 

35. Yet EPA has acknowledged repeatedly that its 1982 regulations are inadequate, 

Even in 1982, EPA recognized that its effluent limitations did not limit wastewaters from FGD 

systems. See 47 Fed. Reg. 52,290-01 (Nov. 19, 1982) ("1eserving effluent limitations for four 

types of wastewaters for future rulemaking" including "'[f]lue gas desulfurization waters"). In 

1994, and again in 1996 and 1998, EPA identified the Steam Electric Power Generating category 

for future mlemaking and indicated that a preliminary study of discharges from this category was 

necessary. In 2003, EPA identified the Steam Electric Power Generating category as having a 

"relatively high estimate of potential hazard or risk" and stated that EPA would "continue 

investigating pollutant discharges" from this category, StiH, EPA dedine.d to make any fonna.1 

determination that revisions of the governing effiuent limitations and ELGs would be 

appropriate, 

36. In 2006, EPA acknowledged that the Steam Electric Power Generating category 

ranked second in discharges of toxic and nonconventional pollutants and anticipated that this 

category would produce "greater amounts of nitrogen compounds, selenium, and other metals in 

steam electric wastewaters as a result of the increasing use of air pollution controls!' In 2007, 

EPA again concluded that the Steam Electric Power Generating category was the second-largest 

discharger of toxic pollutants and that the toxicity of these discharges was primarily driven by 

metals associated with CCW handling and scrubber waste. In 2008, EPA yet again 

acknowledged that scrubber wastewater '"contains significant concentrations of chloride, total 

11 

ED_002364A_00003854-00011 



dissolved solids (TDS), nutrients, and metals, including bioaccu:mu1ative metals such as arsenic, 

mercury, and selenium." 

37. Yet even as EPA acknowledged, year after year, the risks posed by CCW 

wastewaters, it never took any action to revise the governing eftluent limitations and guidelines 

to reduce these hazardous discharges. 

J!t Frustrated by EPA's inaction, many environmental groups and concerned citizens 

called upon EPA to comply with its duties under the Clean Water Act and issue revised 

regulations governing toxic metals discharges from power plants. As of July 27, 2009, 39 

environmental and citizens groups had v,r.ritten to EPA and repeatedly requested that the agency 

issue new ELGs and effluent limitations to curtail toxic discharges from all CCW effiuent 

sources. 

39, In light ofEPA's continued failure to act, Defenders and The Sierra Club issued a 

notice of intent to sue EPA for failure. to comply with its statutory duties under sections 301 (d) 

and 304(b) of the Clean Water Act on September 14, 2009. ln response to this letter, on 

September 15, 2009, EPA issued a press release stating that it "plan[ ned] to revise the existing 

standards for water discharges from coal-fired power plants to reduce pollution and hetter protect 

America's water." On October 29, 2009, EPA published a proposal to survey industry regarding 

discharges of concern for purposes of a future rule-making. As explained by the agency, "EPA' s 

review of wastewater discharges from power plants, and the treatment technologies available to 

reduce poUutant discharges, has indicated the need to update the current natfonal effluent 

guidelines regulations." 74 Fed. Reg. 55,837, 55,839 (Oct 29, 2009). EPA made clear that its 

'"decision to revise the current effluent guidelines is largely driven by the high level of toxic-
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weighted pollutant discharges from power plants and the expectation that these discharges will 

increase significantly in the next fow years as new pollution controls are installed," Id. 

40. Notwithstanding EPA' s acknowledgment that the ELGs and effluent limitations 

in the Stearn Electri.c Power Generating category are sorely in need ofrevision, and 

notwithstanding the fact that EPA repeatedly has missed the statutory deadlines in Clean Water 

Act sections 301(d} and 304(b), EPA has declined to commit to an expeditious timeline for 

issuing the revised regulations. Instead, EPA informally has advised Plaintiff groups that it 

intends to publish revised regulations over four years from now in mid-2014. 

41. EPA's delay in revising the ELGs and setting effective effluent limitations has 

serious consequences. At present, coal-fired power plants collectively discharge two m.iHion 

pounds of toxic metals every year. Between now and 2015, the volume of toxic pollution from 

coal plant discharges wiH only grow, as EPA estimates that the total scrubbed capacity of coal

fired power plants ,vill increase by 16 percent 

CAUSE OF ACTION 

42. Plaintiffs reaHege and incorporate paragraphs l through 41. 

43. It defies the most fundamental purpose of the Clean Water Act to leave water 

pollution frrnu coal-fired power plants essentially unregulated for over 28 years·- and now to 

defer regulation that EPA belatedly concedes is desperately needed, EPA' s longstanding failure 

to complete a review of the effluent limitations and ELGs in the Steam Electric Power 

Generating category and revise the regulations accordingly pursuant to sections 301 ( d) and 

304(b) of the Clean Water Act constitutes a "failure of the Administrator to perform any act or 

duty under this chapter which is not discretionary with the Administrator" within the meaning of 

33 U.S.C § 1365(a)(2). 
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44. EPA itself has acknowledged that new regulations in the Steam Electric Power 

Generating category are warranted. For decades, EPA has known that unregulated wastewater 

streams from scrubbers, ash ponds, and other ash handling and disposal systems contain toxic 

pollutants in harmful concentrations, Nonetheless, EPA declined year after year to m.ake the 

required determination that revision of the effluent limitations and ELGs was appropriate and to 

undertake the necessmy revisions. As a result, EPA failed to fulfill its rule-making obligations 

under sections 301(d) and 304(b) of the Clean Water Act. See id. §§ 13 l l(d), B 14(b). 

45. Because EPA repeatedly has failed to meet the mandatory statutory deadlines set 

forth in sections 301 (d) and 304(b ), EPA must exercise the utmost diligence to comply with the 

Clean Water Act and issue revised effluent limitations and ELGs in the Steam Electric Power 

Generating category as expeditiously as possible. 

PRAYER :FOR RELIEF 

WHEREFORE, Plaintiffs request that this Court: 

1. Declare that Defendant Jackson's agency has violated the Clean Water Act in 

repeatedly failing to meet the statutory deadlines for making the requisite determination that 

revision ofthe effluent limitations and ELGs in the Steam Electric Power Generating category is 

appropriate and revising the regulations accordingly; 

2. Order Defo"Udant Jackson to issue revised regulations in accordance with sections 

304(b) and 301(d) of the Clean Water Act; 

3. Retain jurisdiction of this action to ensure compliance with its decree; 

4. Award plaintiffs the costs of this action, including attorney's fees; and 

5. Grant such other relief as the Court deems just and proper. 
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DATED: November 8, 2010 
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Respectfully submitted, 

<J.ennifor S~Peterson, Bar. No, 978352 
Envimmnental Integrity Project 
One Thomas Circle, Suite 900 
Washington, DC 20005 
(202) 263-4449 
jpeterson@environmentalintegrity.org 

Abigail"M. Dillen 
Megan Klein 
EarthJnstice 
156 William Street, Suite 800 
New York, NY 10038 
(212) 791-1881 
adillen@earthjustice.org 

Attorneys for Defenders <?f Wildlife and the 
Sierra Club 

ED_002364A_00003854-00015 



E::ddbit A 

ED_002364A_00003854-00016 



ENVIRONMENT Al 
INTEGRITY PROJECT 

November 6, 2009 

VIA MESSENGER. CER11P1ED MAIL., AND EMAIL 
The Honorable Lisa P. Jackson 
Arnninistrator, us: Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Ave NW 
Washington, DC 20460 
jacksonJisa@epa.gov 

1920 L Streat NW, Suite 800 

Washington, DC 20036 

p; 202-296-8800 f: 202-296-8822 

www,envimnmentallntegrity,org 

.Re: Notice of Intent to Sue for Violation of Nmuliscretionary l)uties to .Review .'!.'team 
Electric .Power Generating Category b"'fjluent Limitation Guidelines Annual{y and 
Ej]luent Limits Every Five Years 

Dear Administrator Jackson: 

We are writing on behalf of the Defo"'Uders of Wildlife and the Sierra Club (Plaintitls) to 
clarify our notice of intent to sue letter dated September 14, 2009. Attachment A. In our letter, 
Plaintiffs provided you with notice of their intent to sue the U.S. Environmental Protection 
Agency (EPA) for "failure to con.duct and complete a review of the effluent limitation guidelines 
(ELGs) annually and effluent limitations at least once every five years for the Steam Electric 
Power Generating category, as required by 33 U.S.C, § l314(b) and 33 U.S.C. § l311(d)." Id. 
We are \1'f.t-iting to clarity that EPA's mandatory review duties u11.det section 304(b) and 30l(d) of 
the Clean Water Act include a duty to revise the ELGs annually and effiuent limits at least once 
every five years if EPA finds that revision is appropriate. 

Section 505(a)(2) of the Clean Water Act authorizes citizen suits "against the 
Administrator where there is alleged a failu.re of the Administrator to perfhr:m any act or duty . . 

under this chapter which is not discretionary with the Administrator," 33 U.S.C. § 1365(a)(2). 
Citizens must provide notice to the Administrator at least sixty days before commencing a citizen 
suit under section 505(a)(2). 33 U.S.C. § 1365(b). Although Plaintifis pmvided notice to the 
Administrator on September 14, 2009 for these violations ;:md may commence suit any time sixty 
days after the Administrator received the September 14, 2009 notice, we are clarifying the 
violations alleged in the notice Ietter in an abundance of caution. 
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KPA's Failure to Pe:rfo:rm No:m:Uscretiona:ry Duties 

The Clean Water Act mandates that EPA regularly review and revise ELGs and effluent 
limits in accordance with statutory timefhunes to ensure that these guidelines and limits "remain 
current with fut.~ state of the industry and with available control technologies," 33 U.S,C. §§ 
1314(b); 13:H(d); 63 Fed. Reg, 29,203, 29,204 (May 28, 1998), Specifically, section 304(b) 
states that EPA "shalL,provide[] guidelines for effluent limitations, and, at least annually 
thereafter, revise, if appropriate, such regulations, Id.§ 1314(b); 63 Fed. Reg. 29,203, 29,204 
(May 28, 1998) (noting that the Act "provides that EPA shall revise the effluent guidelines at 
least ammally if appropriate"), Section 301 ( d) states that "[a]ny effluent limitation required by 
paragraph (2) of subsection (b) of this section shall be reviewed at least every five years and, if 
appropriate, revised.., .. " Id, § 1311 ( d.). 

In other words, section 304(b) and 301(d) of the Act mandate that EPA (l} review the 
effluent limitation guidelines (ELGs) and revise them if appropriate at least once every year and 
(2) review the effluent lin1itations and revise them if appropriate at least once every five years for 
the Steam Electric Power Generating category. 33 U.S.C. §§ 1314(b); 131l(d). In order to 
fulfill its mandatory duties under section 304(b) and "complete a review,'' each year EPA mu.st 
review the ELGs and either (1) decide that revision is not appropriate or (2) decide that revision 
is appropriate and revise the ELGs. 33 U.S.C. § 1314(b), In order to fulfill its mandatory dutk"S 
under section 301(d) and "complete a review," at least once every.five years EPA must review 
the efl1uent limits and either (1) decide that revision is not appropriate or (2) decide that revision 
is appropriate and revise the effluent limits.· 33 U.S,C, § 30l(d). 

As stated in the September 14, 2009 letter, "'EPA has failed to complete the required 
reviews of the Steam Electric Power ELGs and eftlm,'Ilt limitations, or to :make a decision 
whether to revise or not revise the standards set forth in 40 GF.R. Part 423, since 1982." 
Attachment A. Since Plaintiffs filed the notice of intent letter, EPA has acknowledged that the 
ELGs and effluent limits for the Steam Electric Power Generating category "need to [be] 
update[d];' and .. have not kept pace with changes that have occurred in the electric power 
industry over the last three decades." 74 Fed. Reg. 55,837, 55,839 (Oct 29, 2009). 

Yet EPA has failed to meet the statutory deadlines fm completing the annual and five 
year reviews·······Which include revision ofELGs and effluent limits if appropriate--for the Steam 
Electric Power category as required by the Clean Water Act for nearly twenty-six years. EPA's 
mandatory review duties under section 304(b) and 301(d) are continuous, and must be performed 
arumal1y and t'V1;,Ty five years respectively. EPA last foiled to comply with section 304(b) in 
2008 and section 301(d) in 2007, Accordingly, EPA is in violation of its mandatory duties under 
sections 304(b) and 301(d} of the Clean Water Act 

Condusion 

EPA is decades late in complying with mandatory duties to review and revise ELGs and 
effluent limits for a category that El) A acknowledges is the second-highest discharger oftoxic 
poUutants. 72 Fed, Reg. 61,335, 61,342 (Oct 30, 2007). EPA is subject to nondisc,-retionary 
duties to review and revise the ELGs annually :if revision is appropriate, and review and revise 
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the efl1uent limits every five years if revision is appropriate. Since 1982, El'A ,has repeatedly 
failed to complete a review and revise the ELGs and efl1uent limits for the Steam Ek"Ctric Power 
category. Plaintiffs intend to bring suit against EPA to compel compliance with its mandatory 
duties to rev:i.ew zmd n,-vise the standards set forth in 40 C.ER Part 423 as required by the Clean 
Water Act. 

If you have any questions regarding the allegations in this notice or would like to discuss 
this matter further, please contact us at the number or email below. 

Respectfully submitted, 

Jennifer Peterson 
Attorney 
Environmental Integrity Project 
(202) 263-4449 
jpeterson@environmentalintegrity.org 

Counsel for: Defenders of Wildlife 
Sierra Club 

~-C Via Certified Mail: 

Eric H. Holder k, U.S. Attorney General 
U.S. Department ofJustice 
950 Pe:rm.sylvania Ave NW 
Washington, DC 20530-0001 

Peter S. Silva, Assistant Administrator 
Office of Water 
U,S, Environmental Protection Agency 
1200 Pennsylvania Avenue NW 
Mail Code 410 lM 
Washington DC 20460w0001 

James A Hanlon, Director 
Office of Wastewater Management 
U,S. Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Ave NW 
Mail Code 4201M 
Washington, DC 20460 
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Abigail Dillen 
Attorney 
Earth justice 
(212) 791-1881 ext, 221 
ad:iHen@earthjustice.org 
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Mathy Stanislaus, Assistant Administrator 
Office of Solid Waste & Emergency Response 
U.S, Environmental Protection Agency 
Arid Rios Building 
1200 Pennsylvania Aveuue NW 
Mail Code 51011' 
Washington, DC 20460 

Mary T. Smith~ Director 
Engineering & Anai.ysis Division 
Office of Water, U.S. EPA 
Ariel Rios Building . 
1200 Pennsylvania Avenue NW 
Mail Code 4303T 
Washington, DC 20460 

Ronald Jordan, Environmental Engineer 
Office of Water, U.S. EPA 
Ariel Rios Building 
1200 P~"lIDsylvania Avenue NW 
Mail Code 4303T 
Washington, DC 20460 

Simma Kupchan 
Office ofGem,ntl Counsel, U.S. EPA 
Ariel Rios Building 
1200 Pennsylvania Ave NW 
Mail Code 231 OA 
W ashiugton~ DC 20460 

Madeline Fleisher 
Environmental Defense Section, U.S. Department of Justice 
601 D Street NW, Suite 8000 
Washington, DC 20004 
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ENVIRONMENTAL 
INTEGRITY PROJECT 

Septt,mbe:r 14, 2009 

VJA C"ERTIFIED MAIL AND EMAIL 
The Honorable Lisa P. J ack:son 
Administrator, U.S. Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania. Ave NW 
Washington, DC 20460 
jackson.lfaa@epa.gov 

1920 L Street NW, Suite 800 

Washington, DC 20036 

p: 202-296-8800 f: 2.02-296-8822 

www.envlmnrnenta!integrity.org 

Re: Notice of Intent to Sue for Violation of Nomliscretioruxry Duties to Review Steam 
Electric Power Generating Category "Effluent Li1nitation Gu.idelfoes Annm:r.lly and 
Bffluent Limits Every Five Years 

Dear Administrator J ack:son: 

We am writing on behalf of the Defenders of Wildlife and the Sierra Club (Plaintiffs) to 
provide you with notice of our intent to sue the U.S. Environmental Protection Agm1cy (EPA) for 
failure to conduct and complete a review of the efflum1t limitation guidelines (ELGs) annually 
and effluent limitatio:o,s at least omx~ eve:ry five years for the Steam Electric Power Genera.ting 
category, as required by 33 US.C. § 1314(b) and 33 U-S.C § 1311(d). 

Section 505(a)(2) of the Clean. Water Act authorizes citizen suits "again.st the 
Administrator where there is alleged a failure of the Administrator to perform any act or duty 
under this chapter which is not discretionary with the Administrator!' 33 U.S.C. § 1365(a)(2). 
Citizens must provide notice to the Administrator at least sixty days before commencing a citizen 
r:mit under section 505(a)(2). 33 U.S.C, § 1365(b). 

Plaintiffs are hereby giving Administrator Jackson notice of intent to file suit against her, 
in her official capacity as Administrator of the EPA. under the Clean Water Act for failure to 
perform the nondiscretionary duties explained in detail below. Plaintiffs may commence this suit 
any time sixty days after the Adrninistrator has received this notice. 

I. Backg:rormd: Effluent Limitation Guidelines Review Process 

Under the Clea.11 Water Act, EPA is required to promulgate ELGs and effluent limitations 
to control d:ischarges of pollutants into the waters ofthe United States from industrial point 
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sources. 33 U.S.C. §§ 1311(b), 1314(h). Section 304(b) instructs EPA to promulgate ELGs that 
idmtify "attainable effluent reductions and the factors relevant thereto" for each individual 
industrial. category. 33 U.S.C. § 1314(b); Weyerhaeuser Co. v. Costle, 590 F.2d 1011, 1020 n.2 
(D.C. Cir. 1978), EPA is to use the ELGs to adopt and revise specific effluent limitations for 
industrial categories as required under section 301(b). 33 U.S.C. §§ l31l(b), 1314(b). 

Because of the teclmical complexity of the task, however, EPA has "telescope[d} into one 
proceeding per industry the identificiil:ion of the attainable effluent reductions and the factors 
relevantthereto under§ 304(b) and the actual establishment of the various industry-wide 
limitations under§ 301(b),'' Weyerhaeuser Co. v. Costle, 590 F.2d at 1020 n.2. In other words, 
EPA has condensed the two-step procedure of promulgating ELGs and then effluent limitations 
into one streamlined process that does not distinguish between ELGs and eftluent limitations, 
"'The courts have validated this ext.Tcise of EPA discretion in carrying out the Act upon a 
showing that the unified procedure has effectively achieved the t,'TIUS of the statute's bifurcated 
and apparently impractical .Plans." Id.; See: also American Frozen Food Inst v. Train, 539 F, 2d 
107, 130-31 (D.C, Cir. 1976); E. I. du Pont de Nemours & Co. v. Train, 430 U.S. 112, 124 
(1977). 

"[F]or over three decades, EPA has implemented sections 301 and 304 through the 
promulgation ofefflnt.11:t limitations guidelines." 73 Foo, R.eg. 53,218, 53,221 (Sept 15, 2008). 
Accordingly, EPA has chosen to concurrently fulfill their duties ofreview under sections 304(b) 
and 30l(d}, 69 Foo. Reg. 53,705, 53,707 (Sept 2, 2004) (noting that, "as part ofits annual 
review of t.ffluent limitations guidelines undt-'T section 304(b ), EPA is also reviewing the effluent 
limitations they contain, thereby fulfilling its obligations under section 301.(d) ?Jld 304(b) 
simultaneously"). 

n. Steam. Electric Power Generating Effluent Limitatfo:n Guidelines 

El} A has concluded that the Steam Electric Power Generating category is the second
largest discharger of toxic poUuta:nts, and the toxicity of these discharges is primarily driven by 
metals associated with coal oomhustion,waste (CCW or coal ash).handling and wet Fhw Gas 
Desulfu:rization (FGD) systems. 72 Fed. Reg. 61,335, 61,342 (Oct 30, 2007), In 2002 alone, 
steam electric power plants reported discharging millions of pounds of copper, aluminum, 
arst.mc, boron, chlorine, seleniurn, lead, fluoride, iron, mercury, cadmium, zinc; manganese, 
hexavalent chromium, and nickel. 1 Toxic metal discharges from steam electric power plants 
pose a serious threat to public health and the environment, and EPA 's own research demonstrates 
that zero-discharge effiue11t limitations for these waste streams is possible through the use of the 
best available technology economically achievable (BAT).2 

Yet the existing ELGs and effluent limitations fail to address metals discharges from coal 
ash handling and wet FGD systems and other dangerous waste streams, Although EPA revised 
the initial l~ffluent limitations and standards for the Steam Electric Power Generating category in 

1 DX EnvtL ProL Agency, Interim Detailed Study Report for the Steam Electric Power Generating Point Source 
Category 5--.?, tbl 5-4 (Nov. 2006), 
2 UoS. Envtl. Prot Agency, Steam Electric Power Generating Point Source Category: 2007/2008 Detailed Study 
Report 3-JO, 3-47 (2008) 
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1982, the Emits have not been :revised since, and contain minimal limits on metals for the Metal 
Cleaning Wastes and Cooling Tower Blowdown waste streams only. See 40 C.F.R. pt 423. 

Currently, the ELGs for the Steam Electric Power Generating category consist of best 
practicable control technology (BPT) limits for: pH and polychlodnated. bipbenyl compounds 
(PCBs) for all waste streams; total suspended solids (TSS), and oil and &,Tease (0 & G) for Low•• 
Volume Wastes, Fly Ash Transport, and Bottom Ash Transport; TSS, 0 & G, copper, and iron 
for Metal Cleaning Wastes; free available chlorine (F AC) for Once-Through Cooling and 
Cooling Towt--r Blowdown; and TSS for Coal Pile Runoff. 40 C.F.K pt 423. In addition, the 
ELGs contain BAT limits for PCBs for all waste streams; TSS, 0 & G, copper, and 'iron for 
Metal Cleaning Wa.,;;tes; total residual chlorine for Once-Through Cooling; and FAC, chromium, 
zinc, and 126 priority pollutants for Cooling Tower Blowdmvn, 40 C.F.R pt 423. The BPT and 
BAT limits have not bee:n revised since 1982, and do not include effluent limits for :most of the 
toxic metals that are discharged in large quantities from Steam Electric Power Generators. 

Although the ELGs for the Steam Electric Power Generating category have not been 
n,"Vised in twenty-six years, EPA has been "studying" toxic dischargl."S :from this category since 
1994.3 59 Fed. Reg. 44,234, 44,235 (Aug. 26, 1994). In 1994, EPA identified the Steam Electric 
l'ower Generating Category as a candidate for future rulen1aking and began a preliminary study 
of discharges from the Steam Electric Power Generating category in response to a lawsuit filed 
by fhe Natural Resources Defense CounciL 59 J<ed. Reg. 25,859, 25,862 (May 18, 1994), This 
study was completed in 1995. 61 Fed. Reg, 35,042, 35,052 (July 3, 1996). EPA a.gain identified 
the category as a candidate for foture rulemaking in 1996 and 1998. 61 Foo. Reg. at 35,047; 63 
Foo. Reg. 29,203, 29,208 (May 28, 1998}. 

In 2003, EPA identiffod the Steam Electric Category as having a "'relatively high estimate 
of potential hazard or risk" and stated that EPA would "continue investigating pollutant 
discharges" from this category. 68 Ped. Reg. 75,515, 75,528 (Dec. 31, 2003). EPA's specific 
finding with respect to the Steam Electric Category was "Incomplete data available for analysis: 
Need to collect more infonna.tion for the next biennial plan." Id. at 75,:523. In 2004, EPA's 
finding for this category was "Incomplete data available for full analysis. EPA intends to collect 
more information for the next annual review." 69 Fed, Reg, 53,705, 531716-53,717 (Sept 2, 
2004). In 2005, EPA's finding was "Incomplete data available for a full analysis. El' A intends to 
complete a detailed study ofthis industry for the 2006 Plan!' 70 Fed. Reg. 51,042, 51,050 (Aug, 
29, 2005). The fo1Iowing year, EPA again resolved to continue its study of the Steam Electric 
Category, 71 Fed, Reg. 76,644, 76,656···-76,657 (Dec. 21, 2006) (finding that "EPA intends to 
start or continue a detailed study of this industry in its 2007 and 2008 ammal :reviews to 
determine wheth(.7 to identify the category for effiuent guidelines m1e:making'} And again in 
2007 and 2008, EP A's specific finding for the Stearn Electric Category was: "'EPA intends to 
continue a detailed study.,. to determine whether to identify the c:at:egory for effluent E,rt1idelines 
rulemaking,'' 72 Fed. Reg, 61,335, 61,344--61,345 (Oct 30, 2007); 73 Fed, Reg, 53,218, 
53,230---53,231 (Sept 15, 2008). 

3 EIP is unable to identify EPA act.ions regarding the Steam Electric Power Generating ELGs between 1982 and 
1994. However, even if EPA did take action during this time period, such actions would not affoct tl1e stat\.ls of the 
claims identified in this letter. 
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UL EPA's Failure to Perform. No:ndiscretio:nary :Ou.ties 

The Clean Water Act mandates that EPA regularly conduct and complete a review of the 
ELGs and effluent limitations, and rr{ake a decision as to whether revision of the ELGs and 
effluent limitations is appropriate, 33 U,S.C. §§ 1314(b); 131 l(d)- Specifically, section 304(b) 
states that EPA "shalL.provide[] guiddines for effluent limitations, and, at least annually 
thereafh,'1', revise, if appropriate, su.oh regulations. J.g~_ § 1314(b), 4 Section 301 ( d) states that 
"[a]ny effiU(;..'llt limitation required by paragraph (2) of subsection (b) of this sedion shall be . 
reviewed at least evm·y five years and, if appropriate, revised,,.,'' Id. § 1311 (d). As discussed 
above, EPA has combined its duties under section 304(b) and 301(d) and "as part ofits ammal 
review of effluent limitations guidelines under section 304(b ), EPA is also reviewing the effluent 
limitations they contain, thereby fulfilling its obligations undt-r sections 301(d) and 304(b) 
simultaneously. $.~::~; ~ 73 Fed. Reg. at 53,221. 

"It is undisputed that EPA has an obligation to review effluent guidelines and limitations 
for possible revision, and that such a review is mandatory." Our Children's Earth Found. v. U.S. 
EnvtL Prot. Agency, 527 F.3d 842, 849 (9th Cir. 2008). Implicit in the statutory command to 
review and revise, if appropriate, is the duty to make a determination-yes or no-as to whether 
revision of the ELGs aud effluent limitations is appropriate, See Envtl. Defense Fund v. U.S. 
EnvtL Prot Agency, 870 F.2d 892, 900 (2nd Cir. 1989) ("Although the district court does not · 
have jmisdiction to order the Administrator to make a particular revision, we cannot agree with 
appeUees that the Administrator may sin1ply make no fonnal decision to reyise or not to revise, 
leaving the matter in a bureaucratic limbo subject neither to review in the District of Columbia 
Circuit nor to challenge in the district court"). While EPA's decision as to whether revision of 
the ELGs and eft1uerrt limitations is "appropriate" is discretionary, EPA has a mandatory duty to 
make that decision--ammally and every five years. 33 U,S.C. §§ 13.14(b); 131 l(d). 

~ Implicit in the statutory command to annually revise the ELGs if appropriate is the duty to conduct and complete a 
review of the ELGs ~nd make a decision as to whether or not it is appropriate to revise tlie ELGs, See. e,g,, 73 Fed, 
Reg, 53,218, 53,221 ("Section 304(b) requires EPA to review its existing effluent guidelines for direct dischargers 
each year and revise such regulations if appropriate.'} 
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Since the ELGs and effluent limitations were revised in 1982, however, EPA has never 
made a decision as to wht'ther or not revision of the ELGs and effluent limitations is appropriate: 

EPA F'ind.ings frn:m. Review of ELGs and Effluent Umita:tions Cm1dnd:ed umler Sections 
304(b) and 301(d) Reviews Since 1982 

YEAR F.1NDING CITATION 

1994 Identified Category as Candidate for Future 59 Fed. Reg. 25,859, 25,862 
Rulemaking (May 18, 1994) 

1996 Identified Category as Candidate for Future 6f°Fe,t Reg. 35,042, 35,047 
Rulemaking 

··········· 
.-{July 3, 1996) 

1998 Identified Category as Candidate for Future '. 63 Fed. Reg. 29,203, 29,208 
Ru1enrnkin g (May 28, 1998) 

2003 "Incomplete data available for analysis: Need to 68 Fed. Reg. 75,515, 75,523 
collect more information for the next biennial (Dec, 31, 2003) 
plan." 

2004 "Incomplete data available for foll analysis. EPA 69 Ft."l'.1. Reg. 53,705, 53,716-
intends to collect more information for the next 53,717 (Sept. 2, 2004) 

' annual review." · 
2005 "Incomplete data available for a full analysis, EPA 70 Fed. Reg. 51,042, 51,050 

intends to complete a detailed study of this (Aug. 29, 2005) 
industry for the 2006 Plan." 

2006 "EPA intends to start or continue a detailed study Tl Fed. Reg. 76,644, 76,656---· 
of this industry in its 2007 and 2008. annual 76,657 (Dec. 21, 2006) 
reviews to determine whether to identify the 
category for effluent guidelines nilemaking.'' 

2007 "EPA intend.,; to continue a detailed study ofthis 72 :Fed. Reg. 61,335, 61,344-
industry in its 2008 annual review to determine 61,345 (Oct 30, 2007) 
whether to identify the category for effluent 
guidelines rulen:1aking," 

2008 "EPA intends to continue a detailed study of this 73 l'ed. Reg, 53,218, 53,230---
industry in its 2009 arumal review to determine 53,231 (S~7t 15, 2008} 
whether to identify the category for effluent 
guidelines m1emaking." 

EPA cannot sidestep its mandatory duty to make a determination annually ( or every five 
years) as to whether revision of the ELGs and effium1t limitations is appropriate by engaging in 
an endless review process that has no foreseeable end date, EPA itself states it is not making a 
decision as to whether revision is appropriate or not with respect to the Steam Electric Category . 
. See, M,., 73 fed, Reg, at 53,230-53,231. For example, EPA's 2008 finding for the category 
was: "EPA intends to continue a detailed .study of this industry in its 2009 review to determine 
whether to identify the category fbr effluent guidelines rulemaking." Id. ( e:m.phasis added). ln 
the ''Notice of Final 2008 Effluent Ciuidelines Program Plan" EPA expressed its intent to "use 
the detailed study to obtain infornmtion on hazard, availability and cost of technology options, 
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cost of technology options, and other factors in order to determine ifit would be appropriate to 
identify the category for possible effluent guidelines revision." kL at 53,224 (emphasis added). 

EPA has failed to complete the required reviews of the Steam Electric Power ELGs and 
efflumt limitations, or to make a decision whether to revise or not to revise the standards set 
forth in 40 C,F.R. Part 423, since 1982, A finding of "incomplete data" and/or "continue review 
to detennine whether revision is appropriate" is not a decision as to whether revision is 
appropriate or not Accordingly, EPA is in violation of its mandatory duties under sections 
304(h) and 301.(d) of the Clean Air Act 

EPA is subject to a statutory mandate to conduct and complete a review of the ELGs 
annually and the effluent limits at least 011cc every five years for the Stea:m Electric Power 
Generating category. Since l 982~ however, EPA has failed to complete a review of th.is category 

· or to make a determination as to whether revision of the ELGs and efflmmt limitations is 
appropriate. ElP intends to bring suit against EPA to compel compliance with its mandatory 
duties to conduct and complete a :review of tht~ standards set forth in 40 C,F,R. Part 423, and to 
make a determination as to whether nrvision of the ELGs and effluent H:rrtltations is appropriate, 

If yon have any questions regarding the allegations in this notice or would like to discuss 
this matter further, please contact us at the munber or email below, 

Respectfully submitted, 

. !f-rvvnfJW0Ml/4HlV 
Jennifer Pet,mm:n 
Attorney 
Environmental Integrity Project 
(202) 263-4449 
jpeterson@environmeutalintegdty.org 

Counsel for: Defenders ofWildl~fe 
Sierra Club 

CC Via Certified Mail: 

Eric I-:L Holder Jr., U,S, Attorney General 
U,S, Department of Justice 
950 Pennsylvania Ave NW 
Washington, DC 20530-0001 
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Peter S. Silva, Assistant Administrator 
Office of Water 
US. Environmental Protection Agency 
1200 Pemrnylvauia Av1;,,11ue NW 
Mail Code 4 Hll M 
Washington DC 20460-000 l 

J;:unes A Hanlon, Director 
Office of' Wastewater Management 
U.S. Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Ave NW 
Mail Code 4201M 
Washington, DC 20460 

Mathy Stanislaus, Assistant Adrninistrator 
Office of Solid Waste & Emergency Respon..,;e 
U.S. Environm.ental Protection Agency Headquarters 
Ariel Rios Building 
1200 Pemisylvauia Avenue NW 
Mail Code 5101 T 
Washington, DC 20460 
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Case 1: 1 0-cv-01915-RWR Document 17 Filed 04/02/12 Page 1 of 4 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUJ\IIBIA 

) 
DEFENDERS OF WILDLIFE and SIERRA) 
CLUB 

Plaintiffs, 

V. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 10-cv-1915 (RWR) 

LISA P. JACKSON, 
Administrator, United States 
Environmental Protection Agency, 

Defendant. 

CORRECTED STIPULATED EXTENSION 

Whereas, on March 18, 2012, the Court entered a Consent Decree in this matter; 

Whereas, Paragraph 3 of the Consent Decree provides that by July 23, 2012, Defendant 

Lisa P. Jackson, Administrator of the United States Environmental Protection Agency ("EPA"), 

shall sign a notice of proposed rulemaking pertaining to revisions to the effluent limitations 

guidelines referred to in the Consent Decree as the "Steam Electric Effluent Guidelines"; 

Whereas, Paragraph 4 of the Consent Decree provides that by January 31, 2014, the EPA 

Administrator shall sign a decision taking final action following notice and comment rulemaking 

pertaining to revisions to the Steam Electric Effluent Guidelines; 

Whereas, Paragraph 5 of the Consent Decree provides that dates set forth in the Consent 

Decree may be extended by written agreement of the parties and notice to the Court; 

Now, therefore, the parties agree and stipulate as follows: 
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Case 1: 1 0-cv-01915-RWR Document 17 Filed 04/02/12 Page 2 of 4 

The July 23, 2012 deadline in Paragraph 3 shall be extended until November 20, 2012, 

and the January 31, 2014 deadline in Paragraph 4 shall be extended until April 28, 2014. No 

other provisions of the Consent Decree are affected by this Stipulation. 

SO AGREED: 

FOR DEFENDANT: 

Dated: 4/2/2012 

\ 

FOR PLAINTIFFS: 

Dated: 4/2/2012 

2 

IGNACIA S. MORENO 
Assistant Attorney General 
Environment and Natural 

Resources Division 

/s/ Madeline Fleisher 
MADELINE P. FLEISHER 
Environmental Defense Section 
U.S. Department of Justice 
P.O. Box 7611 
Washington, D.C. 20044 
(202) 514-0242 

Of counsel: 
JESSICA HALL 
U.S. Environmental Protection Agency 
Office of General Counsel 
1200 Pennsylvania Ave., N.W. 
Washington, D.C. 20460 

/s/ Jennifer S. Peterson 
JENNIFER S. PETERSON 
Attorney 
Environmental Integrity Project 
One Thomas Circle, NW, Ste. 900 
Washington, DC 20005 
(202) 296-8800 
j peterson@environmentalintegri ty. org 
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Case 1: 1 0-cv-01915-RWR Document 17 Filed 04/02/12 Page 3 of 4 

Dated: 4/2/2012 

3 

/s/ Abigail Dillen 
ABIGAIL DILLEN 
Attorney 
Earth justice 
156 Williams Street, Suite 800 
New York, NW 10038 
(212) 791-1881 
adillen@earthjustice.org 
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Case 1: 1 0-cv-01915-RWR Document 17 Filed 04/02/12 Page 4 of 4 

CERTIFICATE OF SERVICE 

I hereby certify that on this 2nd day of April, 2012, I electronically filed the foregoing 

Stipulation with the Clerk of the Circuit Court using the CM/ECF system, which sent notification 

of such filing to all counsel of record. 

/s/ Madeline Fleisher 
MADELINE FLEISHER, Attorney 

4 
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Case 1:10-cv-01915-RWR Document 21 Filed 09/20/12 Page 1 of 4 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUl\iIBIA 

DEFENDERS OF WILDLIFE and 
SIERRA CLUB 

Plaintiffs, 

V. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 10-cv-1915 (RWR) 

LISA P. JACKSON, 
Administrator, United States 
Environmental Protection Agency, 

Defendant. 
______________ ) 

SEPTKMBER 20, 2012 STIPULATED EXTENSION 

Whereas, on March 18, 2012, the Court entered a Consent Decree in this matter; 

Whereas, Paragraph 3 of the original Consent Decree provides that by July 23, 2012, 

Defendant Lisa P. Jackson, Administrator of the United States Environmental Protection Agency 

("EPA"), shall sign a notice of proposed rulemaking pertaining to revisions to the effluent 

limitations guidelines referred to in the Consent Decree as the "Steam Electric Effluent 

Guidelines"; 

Whereas, Paragraph 4 of the original Consent Decree provides that by January 31, 2014, 

the EPA Administrator shall sign a decision taking final action following notice and comment 

rulemaking pertaining to revisions to the Steam Electric Effluent Guidelines; 

Whereas, Paragraph 5 of the Consent Decree provides that dates set forth in the Consent 

Decree may be extended by written agreement of the parties and notice to the Court; 
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Case 1:10-cv-01915-RWR Document 21 Filed 09/20/12 Page 2 of 4 

Whereas, on April 2, 2012, the parties filed a Corrected Stipulated Extension extending 

the deadline in Paragraph 3 of the Consent Decree until November 20, 2012, and the deadline in 

Paragraph 4 of the Consent Decree until April 28, 2014; 

Now, therefore, the parties agree and stipulate as follows: 

The November 20, 2012 deadline in Paragraph 3 shall be extended until December 14, 

2012, and the April 28, 2014 deadline in Paragraph 4 shall be extended until May 22, 2014. No 

other provisions of the Consent Decree are affected by this Stipulation. 

SO AGREED: 

FOR DEFENDANT: 

Dated: 9/20/2012 

\ 

FOR PLAINTIFFS: 

Dated: 9/20/2012 

2 

IGNACIA S. MORENO 
Assistant Attorney General 
Environment and Natural 

Resources Division 

/s/ Madeline Fleisher 
MADELINE P. FLEISHER 
Environmental Defense Section 
U.S. Department of Justice 
P.O. Box 7611 
Washington, D.C. 20044 
(202) 514-0242 

Of counsel: 
JESSICA HALL 
U.S. Environmental Protection Agency 
Office of General Counsel 
1200 Pennsylvania Ave., N.W. 
Washington, D.C. 20460 

/s/ Jennifer S. Peterson 
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3 

JENNIFER S. PETERSON 
Managing Attorney 
Environmental Integrity Project 
One Thomas Circle, NW, Ste. 900 
Washington, DC 20005 
(202) 263-4449 
j peterson@environmentalintegri ty. org 
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CERTIFICATE OF SERVICE 

I hereby certify that on September 20, 2012, I electronically filed the foregoing 

Stipulation with the Clerk of the Circuit Court using the CM/ECF system, which sent notification 

of such filing to all counsel of record. 

/s/ Madeline Fleisher 
MADELINE FLEISHER, Attorney 

4 
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Case 1:10-cv-01915-RWR Document 22 Filed 12/10/12 Page 1 of 5 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUl\iIBIA 

DEFENDERS OF WILDLIFE and 
SIERRA CLUB 

Plaintiffs, 

V. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 10-cv-1915 (RWR) 

LISA P. JACKSON, 
Administrator, United States 
Environmental Protection Agency, 

Defendant. 
______________ ) 

DECEMBER 10, 2012 STIPULATED EXTENSION 

Whereas, on March 18, 2012, the Court entered a Consent Decree in this matter; 

Whereas, Paragraph 3 of the original Consent Decree provides that by July 23, 2012, 

Defendant Lisa P. Jackson, Administrator of the United States Environmental Protection Agency 

("EPA"), shall sign a notice of proposed rulemaking pertaining to revisions to the effluent 

limitations guidelines referred to in the Consent Decree as the "Steam Electric Effluent 

Guidelines"; 

Whereas, Paragraph 4 of the original Consent Decree provides that by January 31, 2014, 

the EPA Administrator shall sign a decision taking final action following notice and comment 

rulemaking pertaining to revisions to the Steam Electric Effluent Guidelines; 

Whereas, Paragraph 5 of the Consent Decree provides that dates set forth in the Consent 

Decree may be extended by written agreement of the parties and notice to the Court; 
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Whereas, on April 2, 2012, the parties filed a Corrected Stipulated Extension extending 

the deadline in Paragraph 3 of the Consent Decree until November 20, 2012, and the deadline in 

Paragraph 4 of the Consent Decree until April 28, 2014; 

Whereas, on September 20, 2012, the parties filed a Stipulated Extension extending the 

deadline in Paragraph 3 of the Consent Decree until December 14, 2012, and the deadline in 

Paragraph 4 of the Consent Decree until May 22, 2014; 

Whereas, EPA does not plan to seek further extensions of the proposed rule deadline in 

Paragraph 3 beyond April 19, 2013; 

Whereas, at the request of Plaintiffs, EPA will file reports with the Court on the status of 

the rulemaking every 30 days from the filing of this Stipulated Extension until EPA completes its 

obligations as set forth in Paragraph 3 of the Consent Decree; 

Whereas, at the request of Plaintiffs, EPA will file reports with the Court on the status of 

the rulemaking every 90 days from the EPA' s completion of its obligations as set forth in 

Paragraph 3 of the Consent Decree until EPA completes its obligations as set forth in Paragraph 

4 of the Consent Decree; 

Whereas, over the past 20 years, growing use of flue-gas desulfurization systems has 

increased the amount of toxic metals discharged from power plants, and installation of scrubbers 

is expected to increase over the next 15 years; 

Whereas, in the absence of nationally applicable effluent limitations guidelines and 

standards for steam electric facilities, permitting authorities are required under section 402(a)(l) 

of the Clean Water Act, 33 U.S.C. § 1342(a)(l), to develop technology-based effluent limitations 

and standards on a best professional judgment basis, and development of these best professional 

2 
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judgment limitations and standards takes more time and resources than implementation of a 

nationally applicable rule; 

Now, therefore, the parties agree and stipulate as follows: 

The December 14, 2012 deadline in Paragraph 3 shall be extended until April 19, 2013. 

No other provisions of the Consent Decree are affected by this Stipulation. 

SO AGREED: 

FOR DEFENDANT: 

Dated: 12/10/2012 

\ 

FOR PLAINTIFFS: 

Dated: 12/10/2012 

3 

IGNACIA S. MORENO 
Assistant Attorney General 
Environment and Natural 

Resources Division 

/s/ Madeline Fleisher 
MADELINE P. FLEISHER 
Environmental Defense Section 
U.S. Department of Justice 
P.O. Box 7611 
Washington, D.C. 20044 
(202) 514-0242 

Of counsel: 
JESSICA HALL 
U.S. Environmental Protection Agency 
Office of General Counsel 
1200 Pennsylvania Ave., N.W. 
Washington, D.C. 20460 

/s/ Jennifer S. Peterson 
JENNIFER S. PETERSON 
Managing Attorney 
Environmental Integrity Project 
One Thomas Circle, NW, Ste. 900 
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4 

Washington, DC 20005 
(202) 263-4449 
j peterson@environmentalintegri ty. org 
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CERTIFICATE OF SERVICE 

I hereby certify that on December 10, 2012, I electronically filed the foregoing 

Stipulation with the Clerk of the Circuit Court using the CM/ECF system, which sent notification 

of such filing to all counsel of record. 

/s/ Madeline Fleisher 
MADELINE FLEISHER, Attorney 

5 
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IN THE UNITED STATES DISTRICT COllRT 
FOR THE DISTRICT OF COLUMBIA 

DEFENDERS OF WILDLIFE and 
SIERRA CLUB 

Plaintiffs, 

V. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 10-cv-1915 (RWR) 

GINA McCARTHY, 
Administrator, United States 
Environmental Protection Agency, 

Defendant. 
_______________ ) 

,JOINT STlPULA TED EXTENSION AND CONSENT DECREE MODIFICATION 

\Vhereas, on March 18, 2012, the Court entered a Consent Decree in this matter; 

Whereas, Paragraph 4 of the original Consent Decree provides that by Januaiy 31, 2014, 

the Administrator of the United States Environmental Protection Agency ("EPA") shall sign a 

decision taking final action following notice and comment rulemaking pertaining to the etlluent 

limitations guidelines referred to in the Consent Decree as the "Steam Electric Etnuent 

Guidelines"; 

Whereas, Paragraph 5 of the Consent Decree provides that any dates set forth in the 

Consent Decree may be extended by written agreement of the parties and notice to the Court; 

Whereas, Paragraph 5 of the Consent Decree provides the Consent Decree may be 

otherwise modified by written agreement of the parties and approval of the Court; 

Whereas, on April 2, 2012, the parties filed a Corrected Stipulated Extension extending 

the deadline in Paragraph 4 of the Consent Decree until April 28, 2014; 
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Whereas, on September 20, 2012, the parties filed a Stipulated Extension extending the 

deadline in Paragraph 4 of the Consent Decree until May 22, 2014; 

Whereas, EPA requires an extension of the final action deadline in Paragraph 4 until 

September 30, 2015; 

\Vhereas, based on EPA' s agreement not to invoke in the future the procedures in 

Paragraph 6 of the Decree that enable EPA, under certain circumstances, to obtain an automatic 

extension of deadlines established by the Consent Decree, Plaintiffs are willing to extend the 

final action deadline in Paragraph 4 to September 30, 2015; 

Whereas, Plaintiffs consent to the extension of time with the understanding that EPA 

does not plan to seek further extensions of the final action deadline in Paragraph 4 beyond 

September 30, 2015, and with the understanding that EPA has separately committed in the case 

oCL\ppalachian Voices et al v. McCarthy, Case No. 1:12-cv-00523, to sign, by December 19, 

2014, for publication in the Federal Register a notice taking final action regarding EPA's 

proposed revision of RCRA subtitle D regulations pertaining to coal combustion residuals; 

Whereas, Plaintiffs reserve the right to request a more expedited deadline than September 

30, 2015, in the event that EPA does not sign, by December 19, 2014, for publication in the 

Federal Register a notice taking final action regarding EPA's proposed revision of RCRA 

subtitle D regulations pertaining to coal combustion residuals; 

Whereas, as set forth in the parties' December 10, 2012, stipulation, EPA has previously 

agreed to file reports with the Court on the status of the rulemaking at 90-day intervals; 

Now, therefore, the parties agree and stipulate as follows: 

2 
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1. The May 22, 2014 deadline in Paragraph 4 of the Consent Decree shall be 

extended until September 30, 2015, and this extension shall be automatically effective upon 

notice to the Court pursuant to the second sentence in Paragraph 5 of the Consent Decree; 

2. The parties agree that the extension and modifications provision of the Consent 

Decree shall be modified so as to substitute, in Paragraph 5 of the Consent Decree, the language 

"The parties may seek a modification of this Consent Decree" for the language "To the extent 

that the parties are not able to agree to an extension, EPA may seek a modification of this 

Consent Decree." The parties further agree to eliminate Paragraph 6 of the Consent Decree, in 

its entirety, and to strike the following language in Paragraph 7 of the Consent Decree: "If EPA 

does not provide notice pursuant to Paragraph 6 above." 

3. The parties agree to remove Jennifer S. Peterson from the list of Recipients for 

Notification under Paragraph 20 and to add: 

Thomas Cmar 
Attorney 
Earth justice 
5042 North Leavitt Drive, Suite 1 
Chicago, IL 60625 
(312) 257-9338 
tcmar@eaithjustice.org 

4. Pursuant to the first sentence of Paragraph 5 of the Consent Decree, the 

modifications to the Consent Decree set forth in Paragraphs 2 and 3 above shall be effective 

upon approval of the Court. The parties agree, however, that, regardless of whether the Parties' 

stipulation in Paragraph 2 above regarding the elimination of Paragraph 6 of the Consent Decree 

is approved by this Court, EPA will not, under any circumstance, invoke the procedures, 

including the provision for an automatic extension, set forth in Paragraph 6 of the Consent 

Decree should it seek any further extension of the deadline in Paragraph 4 of the Consent 

3 
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Decree EPA reserves the right to pursue a rnodification of the deadline in Paragraph 4 of the 

Consent Decree under the procedures set forth in Paragraph 7 of the Consent Decree 

5. No other provisions ofthc Consent Decree are affected by this Stipu1ation, 

SO AGREED: 

FOR DEFENDANT: 

Dated; April 7, 2014 

4 

STEVEN SIL VER/VIAN 
Deputy Assistant Attorney General 
Enviromnent and Natural 

Resources Division 

ERIC (1. HOSTETLER 
EnvirornxientaI Defense Section 
U.S. Department of Justice 
PJ), Box 7611 
Washington, DJ.'. 20044 
{10···) -~0"~2";t-'. ,~ k .'I ,; ,)~v 

Of counsel: 
JESSICA HALL 
lLEL Envirornnental Protection Agency 
Office of General Counsel 
1200 Pennsylvania Ave., KW. 
\Vashington, D.C 20460 
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FOR PLAINTIFFS: 

Dated: April 7, 2014 

SOORDEREU: 

Dated: ---

THE HONORABLE RICHARD W, ROBERTS 

5 

TIMOTHY D, BALLO 
Earthjustice 
1625 Massachusetts Avenue, NW 
Suite 702 
Washington, DC 20036 
tbal fo@.eartltjustice.org 

ED_002364A_00003858-00005 



Message 

From: 

Sent: 

To: 

CC: 

Subject: 

Attachments: 

Forrest: 

Fotouhi, David [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=FEBAF0D56AAB43F8A9174B18218C1182-FOTOUHI, DA] 

3/13/2018 6:47:39 PM 

McMurray, Forrest [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =344246fb2cb643bfa b4f9 2fe016566e2-M cM u rray, F] 

Ferguson, Lincoln [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =08cd7f82606244de96b6 lb9668 lc46de-Ferguson, L]; Ford, Hayley 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =4 7 48a9029cf7 4453a20ee8ac952 7830c-Ford, H ayle] 

Briefing paper for steam electric ELG briefing Wednesday 3/14 

2018-03-14--Steam Electric ELG Litigation Update Briefing.docx 

Attached to this e-mail is a briefing paper for tomorrow's briefing on the steam electric ELG rule for the Administrator's 
binder. This paper covers the status of the litigation; the Office of Water will be sending you shortly a separate paper on 
the reconsideration effort. 

Best, 

David 

David Fotouhi 

Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel: +1 202.564.1976 
fotouhi.david@epa.gov 
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Message 

From: Jordan, Ronald [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

Sent: 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =B 7B8E2766 B3E4F29A86A389 3 D65023FF-RJORDAN] 

1/31/2018 2:35:05 AM 

To: McDermott, Martin (ENRD) [Martin.McDermott@usdoj.gov] 

CC: Zomer, Jessica [/o=Exchangelabs/ou=Exchange Administrative Group 

BCC: 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =a5c30484c 1704ec79addf362bf776ed6-H a 11, Jessica] 

Jordan, Ronald [/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =b 7 b8e2 766b3e4f29a86a3893d65023ff-RJorda n] 

FW: UWAG's Intervenor brief filed 

Attachments: Brief of Intervenor Utility Water Act Group in Support of EPA (002)jm.pdf 

[ Ex. 5 Deliberative Process (DP) i 
! i 
'-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 

From: Jordan, Ronald 
Sent: Monday, January 29, 2018 7:03 AM 
To: McDermott, Martin (ENRD) <Martin.McDermott(@usdoi,gov>; Zomer, Jessica <ZomerJessica(wepa.gov> 
Cc: Matuszko, Jan <Matuszko.Jan(illepa.i;_:gy> 
Subject: RE: UWAG's Intervenor brief filed 

! Ex. 5 Deliberative Process (DP) ! 
L--·-·-·-·-·-·-·-· I .,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,..,.&1.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-1 

• ! ! 

· 1 Deliberative Process I Ex. 5 I 

i i 
i i 
i i 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

From: McDermott, Martin (ENRD) [mailto:Martin.McDermott@usdoj.gov] 
Sent: Friday, January 26, 2018 3:25 PM 
To: Zomer, Jessica <ZomerJessica(@epa,gov>; Jordan, Ronald <Jordan,Ronald(illepa.gov> 
Subject: RE: UWAG's Intervenor brief filed 

i Ex. 5 Deliberative Process (DP) i 
L--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

From: McDermott, Martin (ENRD) 
Sent: Tuesday, January 23, 2018 3:06 PM 
To: 'Zomer, Jessica' <Zomer.Jessica(wepa.gov>; 'Jordan, Ronald' <Jordan.Ronald(oJepa.gov>; Levine, MaryEllen 
<levine.maryellen(illepa.goy> 
Subject: UWAG's Intervenor brief filed 

ED_ 002364A_ 00009143-00001 



Message 

From: Office of General Counsel Work Sites [no-reply@sharepointonline.com] 

Sent: 9/25/2018 3:03:47 PM 

To: Levine, MaryEllen [/o=ExchangeLabs/ou=Exchange Administrative Group 

Subject: 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =f59ef87b9924425897 c750435bad5522-M LEVINE]; N eugeboren, Steven 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =cfd83 7ac503949a 9820715b53ba92 le6-SN EU GEBO] 

No Action Required, OGC CTS Task for Clean Water Action v. EPA (petition for review of 705 stay of steam electric 
ELGs) 

You are listed as an interested party for this CTS item. You are not required to take any action on this CTS item at this 
time. To view all information associated with this CTS item, including its current status, please click the link below. 

The Case Name/ Subject Number Clean Water Action v. EPA (petition for review of 705 stay of steam 
electric ELGs) 

Originator Comments: This is a significant legal brief. 

This is a draft motion to dismiss as moot the protective petition for review of the 705 stay of the 
steam electric ELG rule that was recently transferred from the DC Circuit to the Fifth Circuit. We plan 
to file the motion by this Friday. 

Click here 
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Appointment 

From: 

Sent: 
To: 

Subject: 
location: 

Start: 
End: 

.--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-. 

! Administrator/ Ex. 6 ! 
i i 
'- 1/ 31(1019 4: 13 :23 PM·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·' 

Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Wildeman, Anna 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/cn=05dd0af69bfa40429e438b7646502b99-Wildeman, A]; Leopold, Matt (OGC) 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/cn=4e5cdf09a3924dada6d322c6794cc4fa-leopold, Ma]; Wehrum, Bill 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BOH F23SPDL T)/cn=Recipients/cn=33d96ae800cf43a3911d94a7130b6c41-Wehru m, Wil]; Bolen, Brittany 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/cn=31e872a691114372b5a6a88482a66e48-Bolen, Brit]; Wright, Peter 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/cn=Recipients/cn=11616a3db06f4eceb 13ea26c7e6dclf0-Wright, Pet]; Bodine, Susan 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ cn=8c2cc6086fcc44c3be6b5d32b262d983-Bod in e, Sus]; Orme-Zava I eta, Jennifer 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ cn=3c5a 111dc3 77 41159 5e5b24b5d96146b-Orme-Zava I eta, Jennifer] 

Briefing: Steam Electric Rule Options Selection 
Administrator's Office 

2/6/2019 8:00:00 PM 
2/6/2019 9:00:00 PM 

Show Time As: Tentative 

Conference Line: 
i Ex. 6 Personal Privacy (PP) i 
'·--p~;;~~;~j"~~J--~~~-~-~-~·;;~~al Privacy (PP) ! 

' ' j_·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 
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Appointment 

From: 

Sent: 
To: 

Subject: 

Location: 

Start: 
End: 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
i ! 

~ Administrator/ Ex. 6 I 
~ ! 
J...r--· .... r• ......... ""Y,P ...... ~~-· ................ -.,.. ....... ~-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· • 

Wildeman, Anna [/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=05dd0af69bfa40429e438b7646502b99-Wildeman, A]; Leopold, Matt (OGC) 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=4e5cdf09a3924dada6d322c6794cc4fa-Leopold, Ma]; Wehrum, Bill 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=33d96ae800cf43a39 lld94a7130b6c41-Wehru m, Wil]; Bolen, Brittany 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =3 le872a6911143 72 b5a6a88482a66e48-Bol en, Brit]; Wright, Peter 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=11616a3db06f4eceb13ea26c7e6dclf0-Wright, Pet]; Bodine, Susan 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =8c2cc6086fcc44c3be6 b5d32b262d983-Bod in e, Sus]; 0 rme-Zava I eta, Jennifer 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =3c5a 11ldc377 411595e5b24b5d96146 b-Orme-Zava I eta, Jennifer] 

Briefing: Steam Electric Rule Options Selection 
Administrator's Office 

2/6/2019 8:00:00 PM 
2/6/2019 9:00:00 PM 

Show Time As: Tentative 
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Message 

From: 

Sent: 
To: 

wildeman.anna@epa.gov [wildeman.anna@epa.gov] 

2/16/2019 6:51:48 PM 
Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 
(FYDI BO HF 23SPDl T)/ cn=Recip ients/ en =119cd8b52dd 14305a84863124ad6d8a6-Ross, David] 
Re: Calendar for Acting Administrator Wheeler: Tuesday, February 19, 2019 

Got it 

Anna Wildeman 
Principal Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue. NW 
Washington. DC 20460 
207..-564-5700 
Wildeman.Anna@epa.gov 

On Feb 16, 2019, at 1:34 PM, Ross, David P <ross.davidp@epa.gov> wrote: 

! i 

I Deliberative Process I Ex. 5 ! 
t-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· ! 

Sent from my iPhone 

On Feb 16, 2019, at 8:13 AM, Wildeman, Anna <wildeman.anna(@_epa.gov> wrote: 

Steam electric is now 50 mins instead of 60 and he has a backend stop.: DeliberativeProcess/Ex.5 i 
i-·~;;~~~~~~-i~-~--~;~~~~~-~·-;;;_·-~--]so we can get the full hour on steam. '·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

L--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 

Anna Wildeman 
Principal Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1.200 Pennsylvania Avenue, NW 
Washington, DC 20460 
207..--564--5700 
Wildeman.Anna@epa.gov 

Begin forwarded message: 

From: "Humphreys, Hayly" <humphreys.hayly_@.~.P..i:J.,ggy> 
Date: February 15, 2019 at 5:45:42 PM EST 
Subject: Calendar for Acting Administrator Wheeler: Tuesday, 
February 19, 2019 

Calendar for Acting Administrator Wheeler 
Tuesday, February 19, 2019 

ED_ 002364A_ 00025 797-00001 



-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-, 

Deliberative Process, calendar/ Ex. 5 
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Message 

From: 

Sent: 
To: 

Subject: 

wildeman.anna@epa.gov [wildeman.anna@epa.gov] 

2/28/2019 12:00:31 AM 
Nagle, Deborah [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =33888a2bbe8f48aeb4ad9cc54259fb4e-d nag I e] 
Re: CCR Tlmelines - DRAFT 

Ok I'll wait 

Anna Wildeman 

Principal Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 
Wildeman.Anna@epa.gov 

On Feb 27, 2019, at 6:59 PM, Nagle, Deborah <Nagle.Deborah@epa.gov> wrote: 

FYI- I just learned that OGC did not share this with David F. today. 

-Deborah 

From: Wildeman, Anna 
Sent: Wednesday, February 27, 2019 6:57 PM 
To: Nagle, Deborah <Nagle.Deborah@epa.gov> 
Subject: Re: CCR Tlmelines - DRAFT 

Thanks. Will do 

Anna Wildeman 

Principal Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5 700 

Wildeman.Anna@epa.gov 

On Feb 27, 2019, at 6:56 PM, Nagle, Deborah <Nagle.Deborah@epa.gov> wrote: 

Anna, 

I am sharing the DRAFT timeline overlay for the CCR rule and Steam Electric ELG 
since OGC is giving it to David Fotouhi today. However, there may be a few more 
comments. 

Let me know if you have any questions/comments. 
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Deborah 

Deborah G. Nagle, Director 
Office of Science arid Technology 
1200 Permsy!varda Ave, NW 
Washlngton, DC 20460 
Tei: {202} 554-1185 

<Joint CCR-ELG timeline.pptx> 
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Appointment 

From: 

Sent: 

To: 

CC: 

Subject: 

Attachments: 

location: 

Start: 

End: 

Penman, Crystal [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=93662678A6FD4D4695C3DF22CD95935A-PENMAN, CRYSTAL] 
11/21/2018 5:17:04 PM 

Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A]; Nagle, Deborah 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =33888a2bbe8f 48aeb4ad 9cc54259fb4e-d nag I e ]; Matuszko, Jan 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =94eefc2788084d73a97 caf80d30a0e24-J Matuszk]; Wood, Stephanie 
[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=4b9edcd431d94b53a102a8974b65bf3c-Wood, Stephanie]; Benware, Richard 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=4b2e011a22a44312a04299f118cc4dll-Benware, Richard]; Jordan, Ronald 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =b 7b8e2766b3e4f29a86a389 3d65023ff-RJordan ]; Levine, Ma ryE 11 en 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =f59ef87b9924425897 c750435bad5522-M LEVINE]; Zomer, Jessica 
[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=a5c30484c1704ec79addf362bf776ed6-Hall, Jessica]; Neugeboren, Steven 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =cfd83 7ac503949a9820715b53ba92 le6-SN EU GEBO]; Wood, Robert 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDl T)/en=Recipients/en=b2676c137 cf54db0a5d98df232901821-Wood, Robert]; Fotouhi, David 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =febaf0d56aa b43f8a917 4b18218cl 182-Fotou hi, Da] 

Crawford, Tiffany [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =9e5e3527 42484df5a4efefd79 2633dfb-TCrawf02]; Scozzafava, Mi cha el E 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =bd 15262a06994ecca083bbc7 6cbc7080-M EScozza]; Al I en, Ash I ey 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =38f54149 lef94ce5ae934b 78a 9e3b2a 6-AAI I en]; Covington, Jam es 
[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =3 7b66364a2a84cf 494c686173ee51 f53-J COVI N02]; Penman, Crysta I 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en=93662678a6fd4d469 5c3df22cd95935a-Pen man, Crysta I]; Sandy Eva I en ko 

[Evalenko.Sandy@epa.gov]; Lape, Jeff (lape.jeff@epa.gov) [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =8d208a4970394d869eb5419e lac8d589-J la pe03] 

Steam Electric ElGs Proposal Option Selection Pre-Brief 

MR_AW Steam El~_\:Jrt\:_fl.,~_?..fQJ?..:-l.1.:-.n.::1JJ~4.Q0 Q_g_f;__~_t~_am Electric ELG Option Selection 12_6_2018.pptx 

3233 WJCE call inl _____ C_onfe_rence _Code/Ex. __ 6 _____ i 

12/6/2018 2:00:00 PM 

12/6/2018 3:00:00 PM 

Show Time As: Busy 
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Office of Water Meeting Request Form 

Date Received in O\V: ---

OFFICE OF \VATER MEETING REQUEST FORM 

FOR: David Ross ----- Lee Forsgren ___ _ Benita Best~ \Vong ___ _ 

Anna \ViJdeman_X__ Owen McDonough _______ _ 

Subject: Steam Electric ELGs Proposal Option Selection Pre•-Brief 

Date Staff will be ready for this meeting by: Mondav, November 26 

Latest date meeting can happen by: Friday, December 7th 

Time Needed for meeting: 20 Minutes 

Pm-,lose of the meeting: 

45 Minutes t Hour YES Other __ _ 

AA decision expected'! 
Y·es No 

Provide AA with information? 
YesX No 

\Vhat spedficaUy is to be decided or presented? Why is a meeting needed? 
The purpose of the meeting is to pre-brief the Deputy AA on OGC's legal analysis of potential 
regulatory options ahead ofthe planned Options Selection meeting with the Administrator 

\\!ho wm attend the meeting? 
1\'fandato.ry Attendees (Give Fu.U Names as listed in Outlook and Identify Office): 
Nagle, Deborah <NagleJJeborah@epa.gov>; Matuszko, Jan <MatuszkoJan@epa.gov>; Wood, Robert 
<Wood.Robert1@.epa.gov>; Benware, Richard <Bemvare.Richard@}epa.gov>; Jordan, Ronald 
<Jordan.Rcmald@)epa.gov>; Levine, MaryEllen <levine.maryellen@epa.gov>; Zomer, Jessica 
<Zomer.Jessica(@epa.gov>; Steve Neugeboren;. David Fotouhi 

Optional Attendees (Give FuU Names as listed in Outlook and Identify Office - please copy your 
own office's Special Assistant): 
Cra,vford, Tiffany <Crawford.Tiffany@epa.gov>; ~·1khael Scozzafava; Ashley Allen; James Covington 

AA/DAA Conference Technology - Please check ail that apply: 
• Presentation (e.g., PowerPoint or video file(s) uploaded to computer) __ 

• Conference Call line _x __ 

ED_ 002364A_ 00025806-00001 



Appointment 

From: Penman, Crystal [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=93662678A6FD4D4695C3DF22CD95935A-PENMAN, CRYSTAL] 
Sent: 9/24/2018 4:02:51 PM 

To: Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

CC: 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A]; Nagle, Deborah 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =33888a2bbe8f 48aeb4ad 9cc54259fb4e-d nag I e ]; Fotou hi, David 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =febaf0d56aa b43f8a917 4b18218cl 182-Fotou hi, Da] 
Penman, Crystal [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO H F23SPDl T)/ en=Recip ients/ en =93662678a6fd4d4695c3df22cd95935a-Pen man, Crysta I] 

Subject: Meeting with UWAG 
Attachments: Agenda Oct. 18, 2018 Meeting with EPAon ELG Reconsideration Rule_71124266_1-c.docx 

location: 1201 Constitution Ave NW, Washington DC 20004 3233 WJCE Please call 202-564-5700 

Start: 10/18/2018 2:00:00 PM 
End: 10/18/2018 2:45:00 PM 

Show Time As: Busy 

Crystal, I spoke to Dave Ross and Anna Wildeman about setting up a meeting with UW AG 
representatives to discuss ELG issues, and they asked that I get in touch with you to 
explore dates and times when they are both available. I defer to them on whether to 
include others in the meeting. I'd be grateful if you'd let me know what might work. We 
are unavailable on Sept. 17 through Sept 21; Sept. 26; the afternoon of Sept. 27; Sept. 28; 
and Oct. 1, 3, 4, 10, 11, and 12. Otherwise, we can make ourselves available whenever it 
is convenient for l\1r. Ross and Ms. Wildeman to meet with us. 

f\NDRE\tJS KURTH 

Kristy Bulleit 
Partner 

p 202.955.1547 
blo j \/Card 

Hunton Andrews Kurth LLP 
2200 Pennsylvania Avenue, NW 
Washington, DC 20037 

ED_ 002364A_ 00025814-00001 



Meeting on ELG Reconsideration Rule 

October 18, 2018 

AGENDA 

l. Status of Rule Development and Timing of Proposal 

2. Status of Agency Analyses Supporting the Proposal 

4. FGD Wastewater Issues 

5. Bottom Ash Transport Water Issues 

6. Retirement/Repowering of Units 

029142.0070312 EMF _us 71124266vl 
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Message 

From: 

Sent: 
To: 

Ross, David P [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=119CD8B52DD14305A84863124AD6D8A6-ROSS, DAVID] 

2/18/2019 1:52:12 PM 

Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

Re: Calendar for Acting Administrator Wheeler: Tuesday, February 19, 2019 

I Deliberative Process I Ex. 5 ! 
i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· i 

Sent from my iPad 

On Feb 16, 2019, at 1:04 PM, Wildeman, Anna <wildeman,anna@epa.gov> wrote: 
.--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
i i 
i i 

1 Deliberative Process I Ex. 5 1 
i i 
i i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Anna Wildeman 
Principal Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1.200 Pennsylvania Avenue, f\JW 

Washington. DC 20460 
202--564--5700 
Wildeman.Anna(wepa,gov 

On Feb 16, 2019, at 1:34 PM, Ross, David P <ross.davidp@epa.gov> wrote: 

. . 

i Deliberative Process I Ex. 5 i 
i i 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

Sent from my iPhone 

On Feb 16, 2019, at 8:13 AM, Wildeman, Anna <wildemar1oanna@epa.gov> wrote: 

Steam electric is now 50 mins instead of 60 and he has a backend stop. 
:·-·-·-·-·-·-·-·-·oei{b-e-rative-P·rocessTEx~-s-·-·-·-·-·-·-·-·-io we can get the ful I hour on 

steam. 

Anna Wildeman 
Principal Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 

Wildernan.Anna@epa.gov 

Begin forwarded message: 

ED_002364A_00025819-00001 



From: "Humphreys, Hayly" 
<humphreys.hayly@epa_._gov> 
Date: February 15, 2019 at 5:45:42 PM EST 
Subject: Calendar for Acting Administrator Wheeler: 
Tuesday, February 19, 2019 

Calendar for Acting Administrator Wheeler 
Tuesday, February 19, 2019 

Deliberative Process, calendar/ Ex. 5 
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Message 

Sent: 

To: 

Subject: 

2/8/2019 11:51:58 PM 

Nagle, Deborah [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =33888a2bbe8f48aeb4ad9cc54259fb4e-d nag I e] 

FW: Steam - USE THIS VERSION OF the POWER POINT 

Attachments: Steam Electric ELG Option Selection 11-16forannarev.pptx 

Importance: High 

From: Nagle, Deborah 
Sent: Friday, November 16, 2018 5:50 PM 
To: Wildeman, Anna <wildeman.anna@epa.gov> 
Cc: Wood, Robert <Wood.Robert@epa.gov>; Matuszko, Jan <Matuszko.Jan@epa.gov> 
Subject: FW: Steam - USE THIS VERSION OF the POWER POINT 
Importance: High 

Anna, 

Following our conversation earlier this week, we revised the draft Steam Electric Option Selection materials. 
See the attachment. Two things of note: 

Deliberative Process/ Ex. 5 
2) _We _included_ inform a ti on_ that _we _haven't _presented_ or_ discussed with_ you_ before _on_ the_ center _of _page _ l O. _____ _ 

Deliberative Process/ Ex. 5 

Our team including OGC continue to work to address some of your other questions. We have submitted a joint 
meeting request with you and David Fotouhi to discuss the option selection briefing for the Administrator 
sometime the last week in November or the first week in December. In the meantime, please let me know if you 
have additional questions/suggestions. 

Thanks, 
-Deborah 

ED_ 002364A_ 00025821-00001 



Deborah G. Nagle, Actlng Director 
Office of Sdence arid Technology 
1200 Pennsylvania Ave, NW 
Washington, DC 20460 
Tei: {202} 554-1185 
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Message 

From: Nagle, Deborah [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

Sent: 
(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =33888A2BBE8F48AEB4AD9CC54259FB4E-DNAG LE] 

2/7/2019 10:45:22 PM 

To: Wildeman, Anna [/o=ExchangeLabs/ou=Exchange Administrative Group 

Subject: 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

FW: Briefing: Steam Electric Rule Options Selection - RESCHEDULED 

Anna, 

I think she meant it was rescheduled for 19 FEB. At any rate, is there anything you can do to get it sooner? 

-Deborah 

From: Eby, Natasha 
Sent: Thursday, February 7, 2019 5:12 PM 
To: Ross, David P <ross.davidp@epa.gov>; Wildeman, Anna <wildeman.anna@epa.gov>; Leopold, Matt (OGC) 
<Leopold.Matt@epa.gov>; Wehrum, Bill <Wehrum.Bill@epa.gov>; Bolen, Brittany <bolen.brittany@epa.gov>; Wright, 
Peter <wright.peter@epa.gov>; Bodine, Susan <bodine.susan@epa.gov>; Orme-Zavaleta, Jennifer <0rme
Zavaleta.Jennifer@epa.gov>; Nagle, Deborah <Nagle.Deborah@epa.gov>; Wood, Robert <Wood.Robert@epa.gov>; 
Matuszko, Jan <Matuszko.Jan@epa.gov>; Benware, Richard <Benware.Richard@epa.gov>; Fotouhi, David 
<fotouhi.david@epa.gov>; Neugeboren, Steven <Neugeboren.Steven@epa.gov>; Levine, MaryEllen 
<levine.maryellen@epa.gov>; Zomer, Jessica <Zomer.Jessica@epa.gov>; Hauchman, Fred <hauchman.fred@epa.gov> 
Cc: Humphreys, Hayly <humphreys.hayly@epa.gov> 
Subject: Briefing: Steam Electric Rule Options Selection - RESCHEDULED 

Hi Everyone, 

My apologies but we had to reschedule this briefing to Tuesday, 2/29 from 3:00 - 4:00 PM. Please let us know if you 
have any questions. Thank you! 

Natasha Y. Eby 
Special Assistant to the Administrator 
Office of the Administrator 
U.S. Environmental Protection Agency 
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Message 

From: 

Sent: 

Campbell, Ann [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=B8C25A0C2FB648B6A947694A8492311E-CAMPBELL, ANN] 

10/16/2018 3:14:38 PM 

To: Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

Meeting with UWAG 

Recommend adding Deborah at a minimum, to over potential docketing, but also OGC. I could see if David Fotouhi is 
available, or Steve Neugeboren. 

Meeting with UWAG Subject: 
location: 1201 Constitution Ave NW, Washington DC 20004 3233 WJCE Please call 202-564-5700 

Start: 
End: 

Recurrence: 

Meeting Status: 

Organizer: 
Optional Attendees: 

Categories: 

Thu 10/18/2018 10:00 AM 
Thu 10/18/2018 10:45 AM 

(none) 

Meeting organizer 

Wildeman, Anna 
Penman, Crystal 

EZ Record - Shared 

Crystal, I spoke to Dave Ross and Anna Wildeman about setting up a meeting with UWAG 
representatives to discuss ELG issues, and they asked that I get in touch with you to explore dates 
and times when they are both available. I defer to them on whether to include others in the 
meeting. I'd be grateful if you'd let me know what might work. We are unavailable on Sept. 17 
through Sept 21; Sept. 26; the afternoon of Sept. 27; Sept. 28; and Oct. 1, 3, 4, 10, 11, and 
12. Otherwise, we can make ourselves available whenever it is convenient for Mr. Ross and Ms. 
Wildeman to meet with us. 

Kristy Bulleit 

Partner 

kbulleit@HuntonAKcom 

p 

202.955.1547 
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bio I vCard 

Hunton Andrews Kurth LLP 
2200 Pennsylvania Avenue, NW 
Washington, DC 20037 

HuntonAKcom 
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Message 

From: Nagle, Deborah [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

Sent: 
(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =33888A2BBE8F48AEB4AD9CC54259FB4E-DNAG LE] 

7/30/2018 4:54:29 PM 

To: Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

CC: 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

Hisel-Mccoy, Sara [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =0641d449fe4e444497 lb9f695b 7 4f0b8-Sa ra Hisel-Mccoy] 

Subject: Reference WA 

Attachments: Pruitt response to UWAG SBA Petition on steam 2018-07-16.pdf 

Anna, 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

I tasked my staff earlier today 1 D I• b t• p / E 5 i :--·-------------------------------·-: : e I era IV e r O Ce S S X. : 
i Deliberative Process/ Ex. 5 ! t·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 
·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 

Ann just informed me that you want a draft to review by WED - no problem getting it to you by then. 

Let me know if you have different directions for me. 
Deborah 

Deborah G. Nagle, Actlng Director 
Office of Science and Technology 
1200 Pennsylvania Ave, NW 
Washington, DC 20460 
Tei: {202} 554-1185 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C, 20460 

'\k Harry M. Johnson 
Hunton & \Villiams. LLP 
Riverfront Plaza, East Tower 
q5 J East Byrd Street 
Richrnond, Virginia 23129-4074 

Mr, !\fajor Clark 
Mr, Kevin Bromberg 
US Small Business Administration 
Office of Advocacv 
409 yd Street sv/ 7th floor 
\Vashington, D.C 20416 

April 12, 20 I 7 

Thf ADM!NISTRATOR 

Re: Petitions for A.gency Reconsideration and Stay of Effluent Guidelines for the Steam 
Electric Point Source Category 

Dear Mr. Johnson, Mr. Clark and l'vk Bromberg: 

This letter concerns petitions from the Utility \Vater Action Group dated March 24, 2017, 
and the U.S. Small Business /\dministration dated April 5, 2017, to the U.S. Environmental 
Protection A.gency requesting reconsideration and an administrative stay of provisions of the 
EPA ·s final rule titled ''Effluent Llrnitations Guidelines and Standards fin the Steam Electric 
Power Generating Point Source Category," 80 FR 67838 (November 3, 2015), 

After considering your petitions, I have decided that it is appropriate and in the public 
interest to reconsider the rule. The EPA is acting promptly to issue an administrative stay of the 
compliance dates in the rule that have not yet passed pending judicial review, pursuant to Section 
705 of the Administrative Procedure AcL This stay will be effective upon publication in the Federal 
Register, The EPA also intends to request that the U.S. Court of Appeals for the Fifth Circuit stay 
the pending litigation on the rule for 120 days (until September 12, 2017), by which time the 
agency intends to infonn the Court of the portions of the rule, if any, that it seeks to have remanded 
to the agency frn further rulemaking. after careful consideration of the merits in your petitions, 
Also, because an administrative stay lasts only during the pendency of judicial review, the EPA 
intends to conduct notice and comment rulernaking during the reconsideration period to stay or 

Ir.tam$! AcidroS!S {URL) • ht!p://WWW,epa.gov 
R~yel~Rllleyehlblot <II P!1nt@d wtth Vag$!ab!& Oil tla!«ld !nkitO<l 100% PostwnfSumt11r, P10r:6~$ Chlonne Frne Recyc!oo Pai:mr 
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amend the compliance deadlines for the rule. This letter does not address the merits of, or suggest 
a concession of error on, any issue raised in the petitions. 

As part of the reconsideration process, should the EPA conduct a rulemaking to amend the 
rule or any part of it, the EPA expects to provide an opportunity fix notice and comment 

lf you have questions regarding the reconsideration process, please contact Sarah 
Greenwalt at (202) 564-1722, ff you have any questions or wish to discuss the litigation, please 
have your counsel direct inquiries to Jessica O'Donnell at (202) 305-085 l. 

Respectfolly yours, 

E. Scott Pruitt 

ED_002364A_00025880-00002 
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Message 

From: Lovell, Will (William) [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =3B 150BB6ADE640F68D7 44FADCB83A 73E-LOVE LL, WI L] 

Sent: 8/24/2018 7:57:00 PM 

To: Forsgren, Lee [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =a055d7 329d5b4 70fbaa9920ce lb68a 7 d-Forsgren, D ]; Wi I deman, Anna 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

Subject: 90-Day Cabinet Report 8.21.2018 

Attachments: EPA 90-Day Look Ahead 8.21.2018.docx 

Lee and Anna, 

Please find attached this week's 90-day Cabinet report. Please let me know if OW has any edits, additions, or deletions. 

Thanks, 

Will Loven 
Policy Advisor, Office of Policy 
U.S. Environmental Protection Agency 
(202) 564-5713 
Lovell.\Villiam(iD.epa.gov 
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Message 

From: Lousberg, Macara [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =E589FDABE63 7 4C5987D0184B43F BSCS 7-M LOUSBER] 

Sent: 7/17/2018 1:13:54 PM 

To: Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

Subject: FW: OW FY2019 Fall Plan statement of priorities.7.10.2018.dftS.docx 

Attachments: OW FY2019 Fall Plan statement of priorities.7.10.2018.dftS.docx 

Good morning Anna. Just checking to see if you have any edits or comments on this document. 

Deliberative Process/ Ex. 5 

From: Lousberg, Macara 
Sent: Monday, July 16, 2018 12:54 PM 
To: Wildeman, Anna <wildeman.anna@epa.gov> 
Subject: OW FY2019 Fall Plan statement of priorities.7.10.2018.dftS.docx 

Anna - this is the narrative reg. plan document you asked about this morning. It's the overview piece that 
accompanies the individual entries. Passing it along again so you can take a look at this too if you'd like. 
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Message 

From: lousberg, Macara [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDlT)/CN=RECIPIENTS/CN=E589FDABE6374C5987D0184B43FB5C57-MlOUSBER] 

Sent: 7/13/2018 5:01:46 PM 
To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/cn=Recipients/en=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Wildeman, Anna 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/en=05dd0af69bfa40429e438b7646502b99-Wildeman, A]; McDonough, Owen 
[/o=Exchangelabs/ou=Exchange Administrative Group 
( FYDI BOH F23SPDl T)/ cn=Recip ients/ en =10a92c7 lb552413694fed6fa08522f 4f-McDonough,] 

CC: Evalenko, Sandy [/o=Exchangelabs/ou=Exchange Administrative Group 
( FYDI BOH F23SPDl T)/ en=Recip ients/ en =dd595e lbaa9640a296313941e 77 ebdfO-SEva len k]; lousberg, M aca ra 
[/o=Exchangelabs/ou=Exchange Administrative Group 
( FYDI BOH F23SPDl T)/ en=Recip ients/ en =e589fda be63 7 4c5987 d0184b43 fb5c5 7-M lousber] 

Subject: Fwd: Fall Plan Priorities 
Attachments: OW FY2019 Fall Plan statement of priorities.7.10.2018.dftS.docx; ATT0000l.htm; 7.10.2018.Draft Fall 2019 FY 

Regulatory Plan Entries for the Office of Water .docx; A TT00002.htm 

Dave, Anna and Owen - here is the reg plan info: a list of the nine OW actions and the write ups for each. 

Sandy will send the reg agenda info, by office, as she pulls it from the database and puts it into PDFs. Those files will not 
include the actions that are part of the attached reg plan since that would be duplicative, so, for example, you won't see 

i__ __________ D_e Ii be rative __ P_rocess _/ __ Ex. __ 5 ________ ___! 

Please let us know if you need anything else. 

Macara 

Sent from my iPhone 

Begin forwarded message: 

From: "Evalenko, Sandy" <Evalenko.Sandy@epa.gov> 

Date: July 10, 2018 at 6:56:06 PM EDT 
To: "lousberg, Macara" <l.ousbergJVlacara@.fJ?.~J~Q.Y.>, "Ruf, Christine" <RuLChristine@.§:.Pi:\,_gqy> 

Cc: "Evalenko, Sandy" <Evalenko.Sandy@epa.gov> 

Subject: Fall Plan Priorities Draft 5 

Macara and Christine: Here are a few documents in the Fall Regulatory Plan & Regulatory Agenda 
package given to Dave Ross. 

ED_ 002364A_ 00025903-00001 



Message 

From: Lousberg, Macara [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =E589FDABE63 7 4C5987D0184B43F BSCS 7-M LOUSBER] 

Sent: 7/13/2018 11:42:25 AM 

To: Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

CC: Drinkard, Andrea [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =808a6 b 7b65bf44 7f9 3dad2f510feaf61-ADRI N KAR] 

Subject: Re: from DPC 

Attachments: OW FY2019 Fall Plan statement of priorities.7.10.2018.dftS.docx; ATT0000l.htm 

Not exactly. We have our draft statement of reg priorities from the fall reg plan and agenda we're pulling 
together right now (see attached). It's just regs though so it won't include things like nutrients. We could use 
some of that, plus info from Dave's speeches on priorities, to pull something together. 
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Message 

From: 

Sent: 
To: 

Subject: 

Ok 

Nagle, Deborah [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =33888A2BBE8F48AEB4AD9CC54259FB4E-DNAG LE] 

7/13/2018 10:38:06 AM 

Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

Re: Time Sensitive: Seeking Follow-up on Steam Electric Rule 

Sent from my iPhone 
Deborah G. Nagle 
Acting Director, Office of Science and Technology 
Ph: (202) 564-1185 
Cell::_ Personal Phone I Ex._ s_: 

On Jul 12, 2018, at 9:01 PM, Wildeman, Anna <wildem;.:m.anna@epa.gov> wrote: 

I have one follow up on the options. Deborah we can touch base on it tomorrow afternoon. Put it on the 
agenda! 

Anna Wildeman 
Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1.200 Pennsylvania Avenue, f\JW 
Washington. DC 20460 
202-564-5700 
Wildeman.Anna@epa.gov 

On Jul 12, 2018, at 6:48 PM, Nagle, Deborah <f\Jagle.Deborah@epa.gov> wrote: 

Dave, 

Deliberative Process/ Ex. 5 
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,·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·. 
i ! 

! Deliberative Process/ Ex. 5 I 
i ! 
i ! 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

Let me know if you want to discuss this further. 

-Deborah 

Deborah G. Nagle, Acting Director 
Office of Sdenrn and Technology 
1200 Pennsylvania Ave, NW 
Washington, DC 20450 
Tel: (202} 564-1185 

<2018_6_20 Steam Electric ELG Briefing for Dave Ross.pptx> 
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Message 

From: Rose, Bob [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =F346ADAAEAA640CF96014ECOF 1EAB610-BROSE] 

Sent: 10/25/2018 1:01:33 PM 

To: Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A]; Forsgren, Lee 

[/o=Exchangelabs/ou=Exchange Administrative Group 

CC: 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =a055d7 329d5b4 70fbaa 9920ce lb68a 7 d-Forsgren, D] 

Lousberg, Macara [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=e589fdabe6374c5987d0184b43fb5c57-Mlousber] 

Subject: RE: Spreadsheet to assign 10 leads 

Attachments: OW Project Tracker _IOLead.xlsx 

One better is the attached; it's a snapshot of the live version. I've added a yellow column to fill out. 

OW Project 
Tracker_lOLead .... 

RobertJ. Rose 
US EPA, Office of Water 
Policy Office 
1200 Pennsylvania Avenue, N.W. 
Mail Code 4101M 
Washington, DC 20460 
Email: rose.bob(illepa.ggy 
Ph: 202-564-0322 

From: Wildeman, Anna 
Sent: Thursday, October 25, 2018 8:55 AM 
To: Rose, Bob <Rose.Bob@epa.gov>; Forsgren, Lee <Forsgren.Lee@epa.gov> 
Cc: Lousberg, Macara <Lousberg.Macara@epa.gov> 
Subject: RE: Spreadsheet to assign 10 leads 

Thanks Bob. Can you take a screenshot of the actual spreadsheet so we can see all of the columns/fields that are 
included? 

From: Rose, Bob 
Sent: Thursday, October 25, 2018 8:52 AM 
To: Forsgren, Lee <Forsgren.Lee@epa.gov>; Wildeman, Anna <wildeman.anna@epa.gov> 
Cc: Lousberg, Macara <Lousberg.Macara@epa.gov> 
Subject: Spreadsheet to assign 10 leads 

Anna, Lee: 
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Macara said you wanted a spreadsheet to fill in 10 leads for the OW action list. That actual spreadsheet is on so-call 
One Drive and is sharable, but is locked out this morning since some of the program offices are actively filling it in. 

If you can, that attached lists the OW actions with a column you two can fill in whom is the 10 lead. I can later transfer 
that to the OneDrive version. Let me know if you have questions. 

Thanks. bob 

« File: OW 10 Lead Assignments.xlsx » 

Robert J. Rose 
US EPA, Office of Water 
Policy Office 
1200 Pennsylvania Avenue, N.W. 
Mail Code 4101M 
Washington, DC 20460 
Email: rose.bob@epa.gov 
Ph: 202-564-0322 

ED_002364A_00025934-00002 



Message 

From: 

Sent: 

To: 

CC: 

Subject: 

Evalenko, Sandy [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=DD595E1BAA9640A296313941E77EBDF0-SEVALENK] 
8/10/2018 12:32:35 PM 

Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

Lousberg, Macara [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=e589fdabe6374c5987d0184b43fb5c57-Mlousber]; Ruf, Christine 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =a6d667 33e5c549 3087 ee 7f0676 75bc99-CRuf]; Eva I en ko, Sandy 
[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=dd595e lbaa9640a296313941e 77ebdfO-SEvalenk]; Ross, David P 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Campbell, Ann 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =b8c25a0c2fb648b6a94 7694a849231 le-Campbel I, Ann] 
WOTUS Edits - Fall Plan Priorities 

Attachments: DOD WOTUS Entries-Army sak.docx; DOD WOTUS Entries-Army sak.clean.docx; 7.19.18OW FY2019 Fall Plan 

statement of priorities.docx 

Importance: High 

Anna: Earlier this week, Mindy Eisenberg received comments on the Fall Plan priorities for the WOTUS step 1 and 2 
descriptions from Cindy Barger, Army Corps of Engineers (ACOE), and 0MB. Mindy and Simma Kupchan made additional 
revisions . We need you to review and approval at the OW management AA level since Dave Ross is out of the 
office. Once approved, we'll make edits to EPA's priorities statement and the WOTUS abstract and send them to OP. I 

a I so noticed th at [·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-Persona I_ Phone / _Ex._ 6 ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· i 
L__·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· Deliberative_ Process _I Ex._ 5·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·___: Christine and/or Macara wil I bring 
you hard copies of these documents this morning. 
Please let Macara, Christine and me know if you have additional edits and/or your approval. 

Thanks, 
Sandy 
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Message 

From: 

Sent: 
To: 

Subject: 

Campbell, Ann [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=B8C25A0C2FB648B6A947694A8492311E-CAMPBELL, ANN] 

10/23/2018 9:51:03 PM 

Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

Steam Electric Power Generating Effluent Guidelines - Petitions for Reconsideration I Effluent Guidelines I US EPA 

Part 2 of your request. l Deliberative Process/ Ex. 5 i 
,·-·---·-·-·-·--·-·-·-·--·-·-·-·-·-·-·-·--·-·-·-·-·-'-----------------------------------------------------------------------------------------------~ 
[ _________________________________________________________________________________ D e_l _i be ra ti_v e __ Process __ I_ Ex. __ 5 _________________________________________________________________________________ i 
https://www.epa.gov/eg/steam-electric-power-generating-effluent-guidelines-petitions-reconsideration 

Ann Campbell 
chief of Staff (acting) 
office of Water 
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Message 

From: 

Sent: 

Campbell, Ann [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=B8C25A0C2FB648B6A947694A8492311E-CAMPBELL, ANN] 

10/23/2018 9:47:57 PM 

To: Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

Steam Electric Power Generating Effluent Guidelines I Effluent Guidelines I US EPA 

Part one of your request. 

https://www.epa.gov/eg/steam-electric-power-generating-efiluent-guidelines 

Effluent Guidelines 
&amp;lt;iframe src="https://www.googletagmanager.com/ns.html ?id=G TM-L 8ZB" 
height="O" width="O" 
style=" display:none;visibility:hidden" &amp;gt;&amp;lt;/iframe&amp;gt; 

An official website of the United States government. 

United States Environmental Protection Agency 

Contact Us 

Rule Summary 

PA promulgated the Steam 
Electric Power Generating Effluent Guidelines and Standards ( 40 CFR Part 423) in 1974, 
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and amended the regulations in 1977, 1978, 1980, 1982 and 2015. The regulations cover 
wastewater discharges from power plants operating as utilities. The Steam Electric 
regulations are incorporated into NPDES permits. 

On this page: 

• 
• 
• 
• 
• 
• 

What is Steam Electric Power Generating? 

Steam electric plants use nuclear or fossil fuels ( such as coal, oil and natural gas) to heat 
water in boilers, which generates steam. The steam is used to drive turbines connected to 
electric generators. The plants generate wastewater in the form of chemical pollutants and 
thermal pollution (heated water) from their water treatment, power cycle, ash handling and 
air pollution control systems, as well as from coal piles, yard and floor drainage, and other 
miscellaneous wastes. 

These activities are included within the following NAICS codes: 

• 221112 - Fossil Fuel Electric Power Generation 
• 221113 - Nuclear Electric Power Generation 

Note: the NAICS group listings are provided as a guide and do not define the coverage of 
the Steam Electric regulations. For precise definitions of coverage, see the applicability 
sections in 40 CFR Part 423. 

Facilities Covered 

The Steam Electric Power Generating Effluent Guidelines apply to a major portion of the 
electric power industry. These are plants primarily engaged in the generation of electricity 
for distribution and sale which results primarily from a process utilizing fossil-type fuel or 
nuclear fuel in conjunction with a thermal cycle employing the steam water system as the 
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thermodynamic medium. There are approximately 1,100 of these facilities located 
throughout the United States. 

2015 Final Rule - Amendment 

The 2015 final rule sets the first federal limits on the levels of toxic metals in wastewater 
that can be discharged from power plants. 

• Final ru1e (November 3, 2015) 

Background Documents 

2009 Detailed Study 

EPA conducted a study which provided an industry overview, data on wastewater 
characteristics of coal-fired plants, a description of applicable wastewater treatment 
technologies, a discussion of trends in the use of air pollution controls, and a description of 
environmental impacts. 

• Stearn Ekctrlc Pcnver Generating Polnt Source Categorv: Final Dctal!ed Studv Report 
')f'f'()' (.;;,,,dd1) 

Laboratory Analysis of Flue Gas Desulfurization (FGD) Wastewater 

• Standard operating procedures for ana!vses of FGD ,vaste,vater 

Rulemaking History 

2015 Amendment 

• Final rule (November 3, 2015) 

1982 Amendment 

Revised BPT, BAT, BCT, NSPS, PSES and PSNS requirements 
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• Documents, including: 
o Final Rule (November 19, 1982) 

• Development Document 
Industry description, wastewater characterization, treatment technologies, 
regulatory compliance cost estimates and pollutant loadings for the final 
rule 

o Proposed Rule (October 14, 1980) 

1978 and 1980 Amendments 

Amended BPT variance clause 

• Docmnents, including: 
o Final Rule (September 17, 1980) 
o Final Rule (September 29, 1978) 

1977 Amendment 

Established PSES requirements 

• Documents, including: 
o Final Rule (March 23, 1977) 

• Development Document (Pretreatment Supplement) 
o Proposed Rule (October 8, 1974) 

1974 Initial Rulemaking 

Established BPT, BAT, NSPS and PSNS requirements 

• Documents, including: 
o Final Rule (October 8, 1974) 

• Development Document 
Industry description, wastewater characterization, treatment technologies, 
regulatory compliance cost estimates and pollutant loadings for the final 
rule 

o Proposed Rule (March 4, 1974) 

Additional Information 
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For additional information regarding Steam Electric Power Generating Effluent Guidelines, 
please contact Ron Jordan (jordan.ronald(q1epa.gov) or 202~566-1003. 

Ann Campbell 
Chief of Staff (acting) 
Office of Water 
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Message 

From: 

Sent: 

Edwards, Crystal [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=0D40B5F15B2A4C438F44BBAE579D829A-EDWARDS, CRYSTAL] 

10/23/2018 9:04:31 PM 

To: Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

FW: TVA Meeting 

FYI, 

From: Nagle, Deborah 
Sent: Tuesday, October 23, 2018 4:22 PM 
To: Wood, Robert <Wood.Robert@epa.gov>; Edwards, Crystal <Edwards.Crystal@epa.gov> 
Subject: Fwd: TVA Meeting 

Rob - I suggest you send Crystal Edwards information for he FYI on each of these topic areas 

Crystal- can you get Rob Wood invited to this meeting? 

Thanks 
Deborah 

Sent from my iPhone 
Deborah G. Nagle 
Acting Director, Office of Science and Technology 
Ph: (202) 564-1185 
Ce 11: ! Personal Phone / Ex. 6 ! 

i--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Begin forwarded message: 

From: "Edwards, Crystal" <Edwards.Crystal@epa.gov> 
Date: October 23, 2018 at 10:26:34 AM CDT 
To: "Fotouhi, David" <Fotouhi.David@epa.gov>, "Nagle, Deborah" <Nagle.Deborah@epa.gov> 
Subject: FW: TVA Meeting 

Good Morning, 

Anna understands that you guys may not be able to attend the TAV Meeting this Thursday, but do you 
guys have any input for me to suggest to Anna for this meeting. 

Crysta[ :N. P.cfwanfs 
Vnitecf States P.nvironmenta[ Protection .Jlgency 
Office of Water 
Wi[fiam Jefferson Cfinton P.ast <Bui[dzng 
c]wom 3223<13 
(202)564-1661 
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From: Wildeman, Anna 
Sent: Monday, October 22, 2018 7:10 PM 
To: Campbell, Ann <Campbell.Ann@epa.gov> 
Cc: Edwards, Crystal <Edwards.Crystal@epa.gov> 
Subject: Re: TVA Meeting 

If Deborah and Fotouhi can make it, great. But it's pretty short notice and I think Deborah is in Texas. 

Anna Wildeman 
Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 
Wildeman.Anna@epa.gov 

On Oct 22, 2018, at 3:06 PM, Campbell, Ann <Campbell.Ann@epa.gov> wrote: 

Here is agenda Rich Bozek sent. 

• Status of ELG rulemaking 
• Industry Concerns with timing and BAT for BATW and FGD Wastewater 
• TVA-specific concerns regarding once-through scrubbers with high flows and 

low pollutant concentrations 

Ann Campbell 
Chief of Staff (acting) 
Office of Water 

On Oct 22, 2018, at 1:35 PM, Wildeman, Anna <wildeman.anna@epa.gov> wrote: 

Please get an agenda for the meeting. I think that will dictate 
whether/how to staff it. 

Anna Wildeman 
Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 
Wildeman.Anna@epa.gov 

On Oct 22, 2018, at 12:30 PM, Campbell, Ann <Campbell.Ann@epa.gov> 
wrote: 

Anna, not sure Crystal was able to obtain an agenda or 
topics for this meeting on Thursday. Do you need us to 
reach out to EEi? Would you like staffing for this 
meeting? 
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Subject: TVA Meeting 
Location: 1201 Constitution Ave NW Washington DC 20004 WJCE 

3233 Please call 202-564-5700 for escort 

Start: Thu 10/25/2018 2:00 PM 
End: Thu 10/25/2018 2:45 PM 

Recurrence: (none) 

Meeting Status: Meeting organizer 

Organizer: Wildeman, Anna 
Required Attendees: Wildeman, Anna; rbozek@eei.org 
Optional Attendees: McDonough, Owen; Penman, Crystal 

Categories: EZ Record - Shared 

Participants would include: 

Rich Bozek, EEi 

Brenda Brickhouse, lV A 

Carolyn Koroa, TVA 

Michele Cagley, TVA 

Thank you, please confirm. 

Best, 

Rich 

C. Richard Bozek 

Director, Environmental and Health & 
Safety Policy 

Edison Electric Institute 

701 Pennsylvania Ave., N.W. 

Washington, D.C. 20004-2696 
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(202) 508-5641 

Rbozek@eei, org 

Follow EEi on Twitter, Facebook, and 
YouTube. 
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Message 

From: 

Sent: 

Campbell, Ann [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=B8C25A0C2FB648B6A947694A8492311E-CAMPBELL, ANN] 

10/23/2018 6:16:23 PM 

To: Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

CC: 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

Edwards, Crystal [/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =0d40b5f15b2a4c438f44bbae5 79d829a-Edwa rds, Crysta I] 

RE: TVA Meeting 

Great. Thank you. 

Ann Campbell 
Chief of Staff (acting) 
Office of Water 

From: Wildeman, Anna 
Sent: Tuesday, October 23, 2018 2:12 PM 
To: Campbell, Ann <Campbell.Ann@epa.gov> 
Cc: Edwards, Crystal <Edwards.Crystal@epa.gov> 
Subject: Re: TVA Meeting 

No, just Fotouhi if he can make it. Thanks 

Anna Wildeman 
Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 
Wi 1 deman.Anna@epa.gov 

On Oct 23, 2018, at l: 10 PM, Campbell, Ann <CampbelLAnn@epa.gov> wrote: 

Thanks Anna. You are correct. Deborah is out. Shall I have Rob Wood attend? He is available. 

Ann Campbell 
Chief of Staff (acting) 
Office of Water 

From: Wildeman, Anna 
Sent: Monday, October 22, 2018 7:10 PM 
To: Campbell, Ann <Campbell.Ann@epa.gov> 
Cc: Edwards, Crystal <Edwards.Crystal@epa.gov> 
Subject: Re: TVA Meeting 

If Deborah and Fotouhi can make it, great. But it's pretty short notice and I think Deborah is in 
Texas. 
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Anna Wildeman 
Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 
Wil deman.Anna@.epa.gov 

On Oct 22, 2018, at 3:06 PM, Campbell, Ann <Campbel1.Ann@epa.gov> wrote: 

Here is agenda Rich Bozek sent. 

• Status of ELG rulemaking 
• Industry Concerns with timing and BAT for BATW and FGD Wastewater 
• TVA-specific concerns regarding once-through scrubbers with high flows 

and low pollutant concentrations 

Ann Campbell 
Chief of Staff ( acting) 
Office of Water 

On Oct 22, 2018, at 1:35 PM, Wildeman, Anna <wildeman.anna(~epa.gov> 
wrote: 

Please get an agenda for the meeting. I think that will dictate 
whether/how to staff it. 

Anna Wildeman 
Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 
Wi 1 deman.Anna@D,epa.gov 

On Oct 22, 2018, at 12:30 PM, Campbell, Ann 
<Campbell.Ann@epa.gov> wrote: 

Subject: TVA Meeting 

Anna, not sure Crystal was able to obtain an agenda or 
topics for this meeting on Thursday. Do you need us to 
reach out to EEi? Would you like staffing for this 
meeting? 

Location: 1201 Constitution Ave NW Washington DC 20004 WJCE 
3233 Please call 202-564-5700 for escort 

Start: Thu 10/25/2018 2:00 PM 
End: Thu 10/25/2018 2:45 PM 
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Recurrence: (none) 

Meeting Status: Meeting organizer 

Organizer: Wildeman, Anna 
Required Attendees: Wildeman, Anna; rbozek@eei.org 
Optional Attendees: McDonough, Owen; Penman, Crystal 

Categories: EZ Record - Shared 

Participants would include: 

Rich Bozek, EEi 

Brenda Brickhouse, TVA 

Carolyn Koroa, TVA 

Michele Cagley, TVA 

Thank you, please confirm. 

Best, 

Rich 

C. Richard Bozek 

Director, Environmental and Health & 
Safety Policy 

Edison Electric Institute 

701 Pennsylvania Ave., N.W. 

Washington, D.C. 20004-2696 

(202) 508-5641 

Rbozek@eer org 

Follow EEi on Twitter, Facebook, and 
YouTube. 
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Message 

From: 

Sent: 

Campbell, Ann [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=B8C25A0C2FB648B6A947694A8492311E-CAMPBELL, ANN] 

10/23/2018 6:10:00 PM 

To: Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

CC: 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

Edwards, Crystal [/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =0d40b5f15b2a4c438f44bbae5 79d829a-Edwa rds, Crysta I] 

RE: TVA Meeting 

Thanks Anna. You are correct. Deborah is out. Shall I have Rob Wood attend? He is available. 

Ann Campbell 
Chief of Staff (acting) 
Office of Water 

From: Wildeman, Anna 
Sent: Monday, October 22, 2018 7:10 PM 
To: Campbell, Ann <Campbell.Ann@epa.gov> 
Cc: Edwards, Crystal <Edwards.Crystal@epa.gov> 
Subject: Re: TVA Meeting 

If Deborah and F otouhi can make it, great. But it's pretty short notice and I think Deborah is in Texas. 

Anna Wildeman 
Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 
Wi1deman.Anna@epa.gov 

On Oct 22, 2018, at 3:06 PM, Campbell, Ann <CampbeU.Ann@epa.gov> wrote: 

Here is agenda Rich Bozek sent. 

• Status of ELG rulemaking 
• Industry Concerns with timing and BAT for BATW and FGD Wastewater 
• TVA-specific concerns regarding once-through scrubbers with high flows and low 

pollutant concentrations 

Ann Campbell 
Chief of Staff ( acting) 
Office of Water 

On Oct 22, 2018, at 1 :35 PM, Wildeman, Anna <wildeman.anna(alepa.go_y_> wrote: 

Please get an agenda for the meeting. I think that will dictate whether/how to staff 
it. 
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Anna Wildeman 
Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 
Wil deman.Anna@.epa.gov 

On Oct 22, 2018, at 12:30 PM, Campbell, Ann <Campbell.Ann@epa.gov> wrote: 

Anna, not sure Crystal was able to obtain an agenda or topics for this 
meeting on Thursday. Do you need us to reach out to EEi? Would you 
like staffing for this meeting? 

Subject: TVA Meeting 
Location: 1201 Constitution Ave NW Washington DC 20004 WJCE 3233 Please call 202-564-

5700 for escort 

Start: Thu 10/25/2018 2:00 PM 
End: Thu 10/25/2018 2:45 PM 

Recurrence: (none) 

Meeting Status: Meeting organizer 

Organizer: Wildeman, Anna 
Required Attendees: Wildeman, Anna; rbozek@eei.org 
Optional Attendees: McDonough, Owen; Penman, Crystal 

Categories: EZ Record - Shared 

Participants would include: 

Rich Bozek, EEi 

Brenda Brickhouse, TV A 

Carolyn Koroa, TVA 

Michele Cagley, TVA 

Thank you, please confirm. 

Best, 

Rich 
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C. Richard Bozek 

Director, Environmental and Health & Safety Policy 

Edison Electric Institute 

701 Pennsylvania Ave., N.W. 

Washington, D.C. 20004-2696 

(202) 508-5641 

Rbozek@eei, org_ 

Follow EEi on Twitter, Facebook, and YouTube. 
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Message 

From: 

Sent: 

Campbell, Ann [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=B8C25A0C2FB648B6A947694A8492311E-CAMPBELL, ANN] 

10/22/2018 8:06:38 PM 

To: Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

CC: 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

Edwards, Crystal [/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =0d40b5f15b2a4c438f44bbae5 79d829a-Edwa rds, Crysta I] 

Re: TVA Meeting 

Here is agenda Rich Bozek sent. 

• Status of ELG rulemaking 
• Industry Concerns with timing and BAT for BATW and FGD Wastewater 
• TVA-specific concerns regarding once-through scrubbers with high flows and low pollutant 

concentrations 

Ann Campbell 
Chief of Staff (acting) 
Office of Water 

On Oct 22, 2018, at 1 :35 PM, Wildeman, Anna <wildeman.anna@epa.gov> wrote: 

Please get an agenda for the meeting. I think that will dictate whether/how to staff it. 

Anna Wildeman 
Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
\Vashington, DC 20460 
202-564-5700 
Wildeman.Anna@epa.gov 

On Oct 22, 2018, at 12:30 PM, Campbell, Ann <Campbell.Ann(a),epa.g9y> wrote: 

Anna, not sure Crystal was able to obtain an agenda or topics for this meeting on 
Thursday. Do you need us to reach out to EEi? Would you like staffing for this meeting? 

bject: TVA Meeting 
cation: 1201 Constitution Ave NW Washington DC 20004 WJCE 3233 Please call 202-564-5700 for escort 

1rt: Thu 10/25/2018 2:00 PM 
d: Thu 10/25/2018 2:45 PM 

currence: (none) 

~eting Status: Meeting organizer 

ganizer: Wildeman, Anna 
quired Attendees: Wildeman, Anna; rbozek@eei.org 
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1tional Attendees: McDonough, Owen; Penman, Crystal 

tegories: EZ Record - Shared 

Participants would include: 

Rich Bozek, EEi 

Brenda Brickhouse, TV A 

Carolyn Koroa, TVA 

Michele Cagley, TVA 

Thank you, please confirm. 

Best, 

Rich 

C. Richard Bozek 

Director, Environmental and Health & Safety Policy 

Edison Electric Institute 

701 Pennsylvania Ave., N.W. 

Washington, D.C. 20004-2696 

(202) 508-5641 

Rbozek@eei.org_ 

Follow EEi on Twitter, Facebook, and YouTube. 
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Message 

From: Nagle, Deborah [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

Sent: 
(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =33888A2BBE8F48AEB4AD9CC54259FB4E-DNAG LE] 

3/1/2019 2:46:13 PM 

To: Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

Re: CCR Tlmelines - DRAFT 

The only one he would have is the one I sent you already. We are waiting for the CCR management to provide us with 
comments. They said they have comments but have not provided them to us as of yesterday. The plan was to send it to 
you today. 

Sent from my iPhone 
Deborah G. Nagle 
Acting Director, Office of Science and Technology 
Ph: (202) 564-1185 
Ce 11: ! Personal Phone / Ex. 6 ! 

i--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

On Mar 1, 2019, at 8:38 AM, Wildeman, Anna <wildeman.anna@epa.gov> wrote: 

I think Fotouhi reviewed yesterday. Can I get this by COB today so I can review over the weekend? 

From: Nagle, Deborah 
Sent: Wednesday, February 27, 2019 7:02 PM 
To: Wildeman, Anna <wildeman.anna@epa.gov> 
Subject: RE: CCR Tlmelines - DRAFT 

ok 

From: Wildeman, Anna 
Sent: Wednesday, February 27, 2019 7:01 PM 
To: Nagle, Deborah <Nagle.Deborah@epa.gov> 
Subject: Re: CCR Tlmelines - DRAFT 

Ok I'll wait 

Anna Wildeman 

Principal Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 

Wildeman.Anna@epa.gov 

On Feb 27, 2019, at 6:59 PM, Nagle, Deborah <Nagle.Deborah@epa.gov> wrote: 

FYI- I just learned that OGC did not share this with David F. today. 
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-Deborah 

From: Wildeman, Anna 
Sent: Wednesday, February 27, 2019 6:57 PM 
To: Nagle, Deborah <Nagle.Deborah@epa.gov> 
Subject: Re: CCR Tlmelines - DRAFT 

Thanks. Will do 

Anna Wildeman 
Principal Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5 700 
Wildeman.Anna@epa.gov 

On Feb 27, 2019, at 6:56 PM, Nagle, Deborah <Nagle.Deborah@epa.gov> wrote: 

Anna, 

I am sharing the DRAFT timeline overlay for the CCR rule and Steam 
Electric ELG since OGC is giving it to David Fotouhi today. However, 
there may be a few more comments. 

Let me know if you have any questions/comments. 

Deborah 

Deborah G. Nagle, Director 
Office of Science and Technology 
1200 Permsy!varda Ave, NW 
Washlngton, DC 20460 
Tei: {202} 554-1185 

<Joint CCR-ELG timeline.pptx> 
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Message 

From: 

Sent: 

To: 

CC: 

Fontaine, Tim [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=9381490EFBF945F390051BSE18ACE776-FONTAIN, TIMOTHY] 
6/28/2018 6:46:56 PM 
Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Forsgren, lee 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=a055d7329d5b470fbaa9920celb68a7d-Forsgren, D]; Wildeman, Anna 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A]; Best-Wong, Benita 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =6ee 79b3d0fc0429b99f2c0548 lb0b9 5 7-bbestwon] 
Woods, Terry [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDl T)/en=Recipients/en=febca85f2dd 1485cb2117a43b6e22e3e-Woods, Terry]; Sprau I, Greg 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =fd lea61f0baa453a93aeb9bca32da076-gspra u I]; Campbel I, Ann 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =b8c25a0c2fb648b6a94 7694a849231 le-Campbel I, Ann] 

Subject: Status update on your request for the OW Retreat 
Attachments: Approach for Development of FY 19 OpPlan v4.docx; Proposed FY19 OP Plan Data Collection Template v2.xlsx; 

Proposed Guidance Document for FY19 Detailed Budget Charts v2.docx 

Dave, Lee and Benita, 

We have made progress implementing your May 18, 2018 request for budget information to inform the OW retreat 
scheduled for October. You were interested in seeing OW's resources laid out in the following categories: 

Deliberative Process/ Ex. 5 
The attached Data Collection Template has been developed to collect the information. OW program offices are working 
to complete the template by August 20th

. There is still time to adjust the template if this is not exactly what you want to 
see. 

Please let me know if you have any questions or need additional information. Thank you! 
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Message 

From: Nagle, Deborah [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

Sent: 
(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =33888A2BBE8F48AEB4AD9CC54259FB4E-DNAG LE] 

2/28/2019 12:01:59 AM 

To: Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

RE: CCR Tlmelines - DRAFT 

ok 

From: Wildeman, Anna 
Sent: Wednesday, February 27, 2019 7:01 PM 
To: Nagle, Deborah <Nagle.Deborah@epa.gov> 
Subject: Re: CCR Tlmelines - DRAFT 

Ok I'll wait 

Anna Wildeman 
Principal Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 
Wildeman.Anna@epa.gov 

On Feb 27, 2019, at 6:59 PM, Nagle, Deborah <Nagle.Deborah@epa.gov> wrote: 

FYI- I just learned that OGC did not share this with David F. today. 

-Deborah 

From: Wildeman, Anna 
Sent: Wednesday, February 27, 2019 6:57 PM 
To: Nagle, Deborah <Nagle.Deborah@epa.gov> 
Subject: Re: CCR Tlmelines - DRAFT 

Thanks. Will do 

Anna Wildeman 
Principal Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5 700 

Wildeman.Anna@epa.gov 

On Feb 27, 2019, at 6:56 PM, Nagle, Deborah <Nagle.Deborah@epa.gov> wrote: 
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Anna, 

I am sharing the DRAFT timeline overlay for the CCR rule and Steam Electric ELG 
since OGC is giving it to David Fotouhi today. However, there may be a few more 
comments. 

Let me know if you have any questions/comments. 

Deborah 

Deborah G. Nagle, Director 
Office of Science and Technology 
1200 Permsy!vania Ave, NW 
Washlngton, DC 20450 
Tei: (202} 564-1185 

<Joint CCR-ELG timeline.pptx> 
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Message 

From: Campbell, Ann [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=B8C25A0C2FB648B6A947694A8492311E-CAMPBELL, ANN] 
Sent: 9/19/2018 9:47:08 PM 

To: Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A]; McDonough, Owen 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =10a92c71 b552413694fed6fa08522f 4f-M cDonough, ]; Penman, Crysta I 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =93662678a6fd4d4695c3df22cd95935a-Pen man, Crysta I] 
Subject: Fwd: Water Quality Issues Part 2 Call in 202-991-0477 passcode 3388337 

Attachments: NMA Meeting- Selenium Criterion Background and Draft Talking Points 09-18-18_final.docx; ATT0000l.htm; 

steamelectricstatus for AA 91918.docx; ATT00002.htm 

Anna, Owen, OST prepared backgrounders on selenium and steam electric as well for tomorrow afternoon's meeting 
with NMS. 

Ann Campbell 
Chief of Staff (acting) 
Office of Water 

Begin forwarded message: 

From: "Felix-Salgado, Adriana" <Felix-Salgado.Adriana@epa.gov> 
Date: September 19, 2018 at 5:38:49 PM EDT 
To: "Campbell, Ann" <Campbell.Ann@epa.gov> 
Cc: "Nagle, Deborah" <Nagle.Deborah@epa.gov>, "Lape, Jeff" <lape.jeff@epa.gov>, "Ravenscroft, John" 
<Ravenscroft.John@epa.gov>, "Crawford, Tiffany" <Crawford.Tiffany@epa.gov> 

Subject: RE: Water Quality Issues Part 2 Call ii Conference Line/ Ex. 6 i 
L--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-• 

Hi Ann-

Please find attached background information on the Selenium Aquatic Life Criterion and the Steam 
Electric ELG for tomorrow afternoon's meeting. 

Thanks, 
Adriana Felix-Salgado 
202-564-6070 

-----Original Appointment-----
From: Nagle, Deborah On Behalf Of Wildeman, Anna 
Sent: Wednesday, September 19, 2018 9:41 AM 
To: Felix-Salgado, Adriana; Penman, Crystal; McDonough, Owen; kbennett@clarkhill.com; Campbell, 
Ann; Nagle, Deborah 

Subject: Fwd: Water Quality Issues Part 2 Calli~ Conference Line/ Ex. 6 
When: Thursday, September 20, 2018 4:00 PM-~:Zf5PMWTC~U5:00J"f(:i"s"fer'ffTfme·-(u5 & Canada). 
Where: 1201 Constitution Ave NW, Washington DC 20004 3233 WJCE Please call 202-564-5700 for 
escort 

We will need factsheets for Selenium and power plant topics 
Sent from my iPhone 
Deborah G. Nagle 
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Acting Director, Office of Science and Technology 
Ph: (202) 564-1185 

Cel I: j Personal Phone/ Ex. 6 i 
i--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Begin forwarded message: 

From: "Wildeman, Anna" <wildeman.anna@epa.gov> 
To: "Penman, Crystal" <Penman.Crystal@epa.gov>, "McDonough, Owen" 

<mcdonough.owen@epa.gov>, "kbennett@clarkhill.com" <kbennett@clarkhill.com>, 
"Campbell, Ann" <Campbell.Ann@epa.gov>, "Nagle, Deborah" 
<Nagle.Deborah@epa.gov> 
Subject: Water Quality Issues Part 2 Calli~ Conference Line/ Ex. 6 ! 

i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

Karen C. Bennett 
CLARK HILL PLC 
1001 Pennsylvania Avenue NW, Suite 1300 South I Washington, DC 20004 
202.572.8676 (Direct) I l_ Personal Phone/ Ex. G_il 202.552.2369 (Fax) 
KBennett@ClarkHill.com<mailto:KBennett@ClarkHill.com> I 
www.clarkhill.com<http://www.clarkhill.com/> 

Attendee 
4pm Meeting: 

* 2008 Compensatory Mitigation Rule 
* Selenium Aquatic Life Criterion 
* Hydrologic Connection 
* NPDES Applications and Program Updates Rule 
* Power Plant ELGs 
* 404(c) Vetoes 
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Message 

From: Nagle, Deborah [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

Sent: 
(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =33888A2BBE8F48AEB4AD9CC54259FB4E-DNAG LE] 

2/27/2019 11:59:48 PM 

To: Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

RE: CCR Tlmelines - DRAFT 

FYI- I just learned that OGC did not share this with David F. today. 

-Deborah 

From: Wildeman, Anna 
Sent: Wednesday, February 27, 2019 6:57 PM 
To: Nagle, Deborah <Nagle.Deborah@epa.gov> 
Subject: Re: CCR Tlmelines - DRAFT 

Thanks. Will do 

Anna Wildeman 

Principal Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 
Wildeman.Anna@epa.gov 

On Feb 27, 2019, at 6:56 PM, Nagle, Deborah <Nagle.Deborah@epa.gov> wrote: 

Anna, 

I am sharing the DRAFT timeline overlay for the CCR rule and Steam Electric ELG since OGC is giving 
it to David Fotouhi today. Hmvever, there may be a few- more comments. 

Let me know if you have any questions/comments. 

Deborah 

Deborah G. Nagle, Director 
Office of Science and Technology 
1200 Pennsylvania Ave, NW 

Washington, DC 20460 

Tel: {202} 564-1185 
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<Joint CCR-ELG timeline.pptx> 
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Message 

From: Lovell, Will (William) [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =3B 150BB6ADE640F68D7 44FADCB83A 73E-LOVE LL, WI L] 

Sent: 9/19/2018 2:29:24 PM 

To: Forsgren, Lee [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =a055d7 329d5b4 70fbaa9920ce lb68a 7 d-Forsgren, D ]; Wi I deman, Anna 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

Subject: 90-Day Cabinet Report 9.18.2018 

Attachments: EPA 90-Day Look Ahead 9.18.2018.docx 

Lee and Anna, 

Please find attached this week's 90-day Cabinet report. Please let me know if OW has any edits, additions, or deletions. 

Thanks, 

Will Loven 
Policy Advisor, Office of Policy 
U.S. Environmental Protection Agency 
(202) 564-5713 
Lovell.\Villiarn(iD.epa.gov 
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Message 

From: 

Sent: 
To: 

CC: 

Subject: 

Bulleit, Kristy [kbulleit@hunton.com] 

9/18/2018 4:11:01 PM 
Penman, Crystal [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =93662678a6fd4d4695c3df22cd95935a-Pen man, Crysta I] 
Aldridge, Elizabeth [ealdridge@hunton.com]; Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative 
Group (FYDIBOHF23SPDL T)/ cn=Recipients/cn=05dd0af69bfa40429e438b7646502b99-Wildeman, A]; Bui leit, Kristy 
[kbulleit@hunton.com] 

RE: Request for Meeting with AA Ross and DAA Wildeman 

Crystal, I'm just following up on this request, to ensure you got it. I look forward to hearing 
from you. 

Best, 

Kristy 

From: Bulleit, Kristy 
Sent: Tuesday, September 11, 2018 12:31 PM 
To: Crystal Penman (Penman.crystal@epa.gov) 
Cc: Bulleit, Kristy; Aldridge, Elizabeth 
Subject: Request for Meeting with AA Ross and DAA Wildeman 

Crystal, I spoke to Dave Ross and Anna Wildeman about setting up a meeting with UWAG 
representatives to discuss ELG issues, and they asked that I get in touch with you to 
explore dates and times when they are both available. I defer to them on whether to 
include others in the meeting. I'd be grateful if you'd let me know what might work. We 
are unavailable on Sept. 17 through Sept 21; Sept. 26; the afternoon of Sept. 27; Sept. 28; 
and Oct. 1, 3, 4, 10, 11, and 12. Otherwise, we can make ourselves available whenever it 
is convenient for Mr. Ross and 1\1:s. Wildeman to meet with us. 

I look forward to hearing from you. 

Best regards, 
Kristy Bulleit 

Kristy Bulleit 
Partner 

p 202.955.1547 
r./o • vCarei 

Hunton Andrews Kurth LLP 
2200 Pennsylvania Avenue, NW 
Washington, DC 20037 

This communication is confidential and is intended lo be privileged pursuant lo applicable law. If the reader of this message is not the intended recipient, please advise by 
return email immediately and then delete this message and all copies and backups thereof. 
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Message 

From: 

Sent: 
To: 

CC: 

Subject: 

Koroa, M Carolyn [mckoroa@tva.gov] 

11/13/2018 1:10:58 PM 
Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 
McDonough, Owen [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =10a92c7 lb552413694fed6fa08522f 4f-M cDonough, ]; Brickhouse, Brenda 
Etheridge [bebrickhouse@tva.gov]; Cagley, April M [amcagley@tva.gov] 

Cost Estimates for Wastewater Treatment 

Ms. Wildeman, 

Thanks very much for taking time to meet with me, Brenda Brickhouse, and Michelle Cagley on October 

25th. We enjoyed meeting and talking with you and Owen, and we're grateful to have had the opportunity to 

share our perspective, concerns, and operational knowledge with you. 

During our conversation, you expressed an interest in additional information about the estimated capital costs 

for construction and the anticipated operation and maintenance costs for new wastewater treatment systems 

for the once-through scrubbers and flue gas desulfurization wastewater stream at TVA's Cumberland and 

Kingston fossil plants. We have gathered the following information from our project management and 

operations staffs: 

Cumberland is a 2470 megawatt, two-unit plant whose scrubber has a maximum design flow of 4400 gallons 

per minute. The construction estimate for Physical/Chemical treatment is approximately $70M, and the 

estimated annual Operation and Maintenance (O&M) for operation of that treatment is approximately 

$4.SM. To add biological treatment, the construction cost is estimated to be $101M and the estimated annual 

O&M costs are approximately $1SM. To put those costs in context, the current average annual non-fuel O&M 

budget for Cumberland is approximately $39M. The addition of Physical/ Chemical treatment would raise the 

annual O&M budget by just over 10 percent, and the addition of biological treatment will raise the annual 

O&M budget another 40% over current costs. 

Kingston is a 1398 megawatt, nine-unit plant whose scrubber has a maximum design flow of 1120 gallons per 

minute. The construction estimate for Physical/Chemical treatment is approximately $SSM and the estimated 

annual Operation and Maintenance (O&M) for operation of that treatment is approximately $1.7M. To add 

biological treatment the construction cost is $36.4M and the estimated annual O&M costs are approximately 

$6M. To put those costs in context, the current average annual non-fuel O&M budget for Cumberland is 

approximately $34M. The addition of Physical/ Chemical treatment would raise the annual O&M budget by 

just over 5 percent, and the addition of biological treatment will raise the annual O&M budget another 20% 

over current costs. 

As we are in the early design stages, the construction budget numbers presented above should be considered 

preliminary estimates with an accuracy of -30% to +50%. The estimates will be refined as design progresses. 

Please let me know if you have any other questions or would like additional information. 

Regards, 

ED_ 002364A_ 00025990-00001 



M. Carolyn Koroa 
Director, Policy & Regulatory Affairs 
Tennessee Valley Authority 

865-632-2523 office 
865-617-6226 :.PecsoaalPhoae/E,6.i 
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Message 

From: 

Sent: 
To: 

Subject: 

Campbell, Ann [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=B8C25A0C2FB648B6A947694A8492311E-CAMPBELL, ANN] 

6/25/2018 7:16:22 PM 

Forsgren, lee [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =a055d7 329d5b4 70fbaa9920ce lb68a 7 d-Forsgren, D ]; Wi I deman, Anna 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

Fwd: Steam ELG Bfg 

I should've copied you both on my response. I have received a few inquiries from OP on this action. They'd like me to 
copy OP when I request policy meetings with the Deputy's office. 

Ann Campbell 
Chief of Staff (acting) 
Office of Water 

Begin forwarded message: 

From: "Campbell, Ann" <CampbelLAnn(wepa,gov> 
Date: June 25, 2018 at 3:14:02 PM EDT 
To: "Lovell, Will (William)" <lovelLwilliam(Wepa.gov> 
Subject: Re: Steam ELG Bfg 

Thanks Will. No. Dave wants additional time to consider the options and discuss with counsel prior to 
moving forward. 

Ann Campbell 
Chief of Staff (acting) 
Office of Water 

On Jun 25, 2018, at 3:08 PM, Lovell, Will (William) <lovelLwilliam@)epa.gov> wrote: 

Good afternoon, Ann, 

We'd discussed a briefing with OW and the DA on the Steam ELG Reconsideration Rule. 
Had your team been able to process that request? 

Thank you, 

Will Loven 
Policy Advisor, Office of Policy 
U.S. Environmental Protection Agency 
(202) 564-5713 
Lovell .Willism(ipepa.gov 
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Message 

From: Campbell, Ann [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=B8C25A0C2FB648B6A947694A8492311E-CAMPBELL, ANN] 

Sent: 6/25/2018 6:42:54 PM 

To: Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A]; Forsgren, lee 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =a055d7 329d5b4 70fbaa 9920ce lb68a 7 d-Forsgren, D] 

Subject: FW: Duke Energy Meeting with AA Ross 

Attachments: Overview of Duke Energy Position on the ELG Rule 6_26_18.pptx 

Adding Anna. 

Ann Campbell 
Chief of Staff (acting) 
Office of Water 

From: Campbell, Ann 
Sent: Monday, June 25, 2018 2:32 PM 
To: Forsgren, Lee <Forsgren.Lee@epa.gov> 
Subject: Duke Energy Meeting with AA Ross 

As requested. 

Duke attendees: 
Venu Ghanta, Federal Regulatory Affairs Director 
Nathan Craig, Senior Environmental Specialist 
Diane Denton, Managing Director of Federal Policy 
Matt Hanchey, Associate General Counsel 

Ann Campbell 
Chief of Staff (acting) 
Office of Water 

From: Ghanta, Venu G [mailto:Venu.Ghanta(@duke--energv._com] 
Sent: Monday, June 25, 2018 2:27 PM 
To: Campbell, Ann <Carnpbell.Ann@epa.gov> 
Cc: Penman, Crystal <?emnan.Crystal@epa.gov> 
Subject: RE: Tomorrow's Meeting with AA Ross 

Hi Ann-

Below are the attendees, and attached is an electronic version of our presentation for tomorrow's meeting. I'll plan to 
bring hard copies. Can you let me know who is attending from your side'? 

Thanks, Venu 

Duke attendees: 
Venu Ghanta 
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Nathan Craig 
Diane Denton 
Matt Hanchey 

From: Campbell, Ann [mailto:CampbelLAnn(rnepa,gov] 
Sent: Monday, June 25, 2018 9:58 AM 
To: Ghanta, Venu G 
Cc: Penman, Crystal 
Subject: Tomorrow's Meeting with AA Ross 

*** Exercise cautiono This is an EXTERNAL email. DO NOT open 
attachments or click links from unknown senders or unexpected 
email. *** 
Good morning Venu. If you haven't already, can you please send a complete list of participants for tomorrow's meeting. 

Thank you kindly, 

Ann Campbell 
Chief of Staff (acting) 
Office of Water 
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Message 

From: 

Sent: 
To: 

Tracy Mehan [tmehan@awwa.org] 

10/18/2018 8:48:18 PM 
Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Wildeman, Anna 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A]; Forsgren, lee 
[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =a055d7 329d5b4 70fbaa9920ce lb68a 7 d-Forsgren, D ]; G revatt, Peter 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=d3caa0c39ebe44cb9d3ae44da7543733-Grevatt, Peter]; Sawyers, Andrew 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDl T)/en=Recipients/en=49214552a00b4ab7b168ec0edba ld lac-Sawyers, Andrew]; Nagle, Deborah 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =33888a2bbe8f48aeb4ad9cc54259fb4e-d nag I e] 

Subject: FW: Bromide article published 
Attachments: Cornwel l_et_al-2018-Journal_-_American_ Water_ Works_Association.pdf 

FYI. 

GTM 

From: Adam Carpenter 
Sent: Wednesday, October 17, 2018 10:51 AM 
To: Benware, Richard <Benware.Richard@epa.gov> 
Cc: Steve Via <SVia@awwa.org>; Tracy Mehan <tmehan@awwa.org> 
Subject: Bromide article published 

Hello Richard: 

During the follow-ups on our discussions on the Steam Power ELG, we promised to send over the Bromide modeling 
paper that Nancy Cornwell and her colleages had provided preliminary information for as soon as it was published. The 
paper was just published, see below. Please feel free to share widely within your team - here's a full-text sharing link 
(the official DOI is also below): https://rdcu.be/9sq3. 

If anyone has any additional questions for Nancy, or if there's anthing else that we can do, please do not hesistate to 
ask. 

Sincerely, 

-~' '1Ha,>lD V':Jatex _Assoc:at:on 
Direct 202 32CS1 )CI Celi i_PersonalPhonem.•! 

acamenr.er(f;D.;,1ww;,1.orq ! www.awwa.orq 

Linked~ prnih 

Modeling Bromide River Transport and Bromide Impacts on 
Disinfection Byproducts 

David A. Cornwell 
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Baljit K Sidhu 

Richard Brown 

Nancv E. McTigw,; 
f'ir<. 15 October 2018 

h tt.ps ://doLo:rg/l 0.1002/awwaJ 145 

This communication is the property of the American Water Works Association and may contain confidential or privileged 
information. Unauthorized use of this communication is strictly prohibited and may be unlawful. If you have received this 
communication in error, please immediately notify the sender by reply email and destroy all copies of the communication 
and any attachments. 

American Water Works Association 
Dedicated to the World's Most Important Resource® 

ED_002364A_00025994-00002 



Peer Reviewed 

Modeling Bromide River Transport and Bromide 
Impacts on Disinfection Byproducts 

DAVID A. CORNWELL, 1 BALJIT K. SIDHU, 1 RICHARD BROWN, 1 AND NANCY E. McTIGUE1 

1Cornwell Engineering Group, Newport News, Va. 

Disinfection byproducts (DBPs) formed during potable 
water treatment can be affected by bromide (Br)
containing discharges into receiving streams from 
coal-fired power plants as well as other sources that 

increase the bromide content of the source water. This 
research focused on two aspects related to bromide 
increases in receiving streams. First, a bromide river 
transport model was adapted to track bromide con
centrations in the river following a point discharge. In 
this work, the point discharges modeled were coal
fired power plants. The model tracked the bromide 

concentrations at river segments after the point of dis
charge daily and, therefore, at water intakes as a func
tion of time. In this article, the application of the 
model is illustrated for two rivers: the Ohio River 
along the Indiana and Kentucky borders and the Dan 

Keywords: bromide, DBP, model, power plants 

Bromide (Br) contained in coal or in any materials 
added before, during, or after the combustion process 
can end up in the water phase of air pollution control 
wastes discharged into receiving waters at coal-fired 
power plants. Dry scrubbers do not produce a liquid
based waste stream, nor do electrostatic precipitators 
(ESPs) that do not use water. However, all wet scrub
bers and any ESPs using water in any part of the process 
produce a wastewater for discharge that could contain 
bromide if any bromide is present in the coal or in the 
additives used during power production. 

Bromide can originate from the coal itself, the inter
mittent use of bromide-containing biocides and algae
cides, and the addition of bromide to help control 
mercury emissions as required by the Mercury and Air 
Toxics Standards (MATS) regulations (USEPA 2011). 
Calcium bromide is often added to the coal to oxidize 
mercury, which improves the removal of volatile 
mercury from coal-fired power plant flue gases and, 

River in Virginia and North Carolina. Second, models 
to predict DBP formation due to increased bromide in 
source waters were developed. The source waters used 
in the DBP models were obtained from 13 states 

across the United States. Good model fits were found 
for predicting trihalomethane as bromide varies, as 
well as for predicting the unregulated sum of four 
haloacetic acids (HAA4 ). A method was also devel
oped to predict the sum of nine HAAs (HAA9) based 
on measured sum of five HAAs (HAA5; the currently 
regulated HAAs) and modeled HAA4. The DBP for

mation models developed using the specific criteria 
evaluated in this research would have applications 
beyond only bromide discharges from coal-fired 
power plants and would apply to any cause of a bro
mide increase in the source water. 

consequently, reduces airborne mercury em1ss1ons as 
required by MATS (Keane 2011). The use of a wet 
scrubber also requires a biocide to keep the scrubber 
free of microbial growth. High levels of chlorine are 
often added along with Br salts to control the growth. 
The chlorine oxidizes the bromide to bromine, which is 
a strong biocide and active brominating agent of 
organics (Veil et al. 1997). Bromide is also naturally 
present in coal used at these power plants, with the bro
mide content dependent on the coal source (Vassilev 
et al. 2000). Facilities that historically have not used 
wet scrubbers may be forced to replace or supplement 
existing air pollution control technologies with wet 
scrubbers to meet the new MATS requirements (USEPA 
2011). As a result, the existing and new wet scrubbers 
can lead to increased release of bromide from bromide
containing coal, combined with additional bromide 
contributions from calcium bromide used for mercury 
control and intermittent use as a biocide. 
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Findings from Mc Tigue et al. (2014) focused on 
municipal coal-fired power plants (municipal power 
plants are those providing electricity to the public) 
included in the Energy Information Administration 
(EIA) 2011 database (EIA 2011 ). Cornwell (2016) 
reported on an update to the 2014 work. The updated 
work used the EIA 2013 database (EIA 2013) and 
reported 518 operable coal-fired power plants in the 
United States (296 municipal, 222 nonmunicipal). On 
the basis of the type of scrubber installed, these 
518 power plants were classified as wet, dry, or unclas
sified/unknown, as cited in Cornwell (2016). It was 
reported that 150 power plants had existing wet scrub
bers installed, two power plants had proposed to install 
wet scrubbers, and 73 power plants were expected to 
install wet scrubber technology as part of the MATS 
regulations. Of these 225 (150 + 73 + 2) power plants, 
112 were determined to potentially impact 257 down
stream water treatment plants (\XTfPs) as they are in the 
same watershed (Cornwell 2016). This was determined 
by mapping the power plants and the WTP intakes (for 
community water systems supplying drinking water to 
populations >500) using geographic information system 
software. In the remaining 293 power plants (518-225), 
111 had dry scrubbers installed, whereas 182 had 
unknown/unspecified scrubber technology. Considering 
a scenario in which the 182 power plants with unknown 
technologies would also install a wet scrubber to meet 
MATS requirements, there were potentially 407 power 
plants with wet scrubber technology. There were 
573 downstream WTP intakes that could potentially be 
impacted by discharges from these 407 power plants. 
Figure 1 shows the distance of the 573 water system 
intakes from the upstream power plant discharges 
adapted from Cornwell (2016). More than 50% of the 
water systems represented in this figure (290 of 573) are 
located less than 20 mi downstream from a power 
plant. 

In the first part of this project, the CE-QUAL W2 
Version 3.72 model (Cole & Wells 2015) was adapted 
and used to model bromide contributions to source 
waters resulting from power plant discharges. The bro
mide discharges were modeled at WTP intakes in two 
rivers downstream of power plant discharges. The 
model used daily river flow and daily bromide discharge 
information to model the bromide concentration at 
downstream river segments. This approach allowed 
tracking of bromide concentrations along the river 
length as a function of time. The model structure could 
be a tool for a water system to use to estimate daily, 
monthly, or seasonal bromide-level changes from such 
discharges. 

The second part of the project focused on the disinfec
tion byproduct (DBP) impacts that would result from 
increased bromide levels in the source water. For many 
years, researchers have worked on developing predictive 
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models related to DBPs and bromide. Cowman and 
Singer (1995) investigated the effect of bromide on 
haloacetic acids (HAAs), including the development of 
probabilistic models based on stoichiometry and empiri
cal constants. Roberts et al. (2002) developed DBP 
model correlations based on the Information Collection 
Rule (ICR) data set. Ged and Boyer (2014) developed 
best fit models to predict DBP increases associated with 
bromide increases from salt water intrusion. Boyer 
(2015) conducted a review of all the available total tri
halomethanes (TTHMs) models and how well the exist
ing models were able to predict THM formation as 
bromide increased in source waters. They concluded 
that the existing models are not sensitive to changing 
bromide levels and should be used with caution if the 
goal is to estimate THM under variable bromide 
conditions. 

Generally, these existing DBP predictive models do 
not cover bromide levels as broad or high as has been 
observed at WTP intakes downstream of bromide dis
charges (Boyer 2015). Greune and Knappe (2014) 
reported measured bromide concentrations of over 
1,000 µg/L for prolonged periods, including six dates of 
2,000 µg/L, at a \XTIP in North Carolina. Boyer (2015) 
indicated a need for THM models that are calibrated 
using water quality data sets that contain bromide in 
the range of 500 to >1,000 µg/L. 

In this research and as reported in this article, THM 
and HAA9 (the sum of nine HAAs) were measured in 
the laboratory in water from 13 treated water sources 
dosed with sufficient free chlorine to achieve a residual 
of about 1.5 mg/L after three days (two others were 
dosed with chloramines instead of free chlorine). These 
waters were spiked with different amounts of bromide. 
The DBP results without added bromide were com
pared with results with 20, 100, 500, and 1,000 µg/L 
added bromide. These values were selected to approxi
mate the range covering low bromide increases to the 
higher values missing from existing models that are 
found in water sources, as indicated previously. As 
described in the "Methods" section, none of the 
sources used for DBP modeling were on the rivers used 
in the transport model but rather were selected to 
represent water quality and geographic diversity. 
However, the results are also representative of DBP 
impacts due to a coal power plant discharge. 

The DBP results were then modeled to allow the 
prediction of DBP increases associated with a given 
bromide increase. Existing models for THM and HAA9 
in the literature were evaluated, including the US 
Environmental Protection Agency's (USEPA's) water 
treatment model. New models were developed in this 
study to better reflect the broader range of possible 
drinking water bromide levels cited previously, using 
the results from the laboratory spiking studies reported 
in this research. 
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FIGURE 1 Distance from power plants to downstream WTPs 
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STUDY METHODS 
The methods used to develop the bromide transport 

model and the DBP formation models are described in 
this section. 

Transport model: CE-OUAL W2 methods. For this pro
ject, the CE-QUAL W2 Version 3.72 model (Cole & 
Wells 2015) was used to model bromide transport in 
parts of the Ohio River and the Dan River. CE-QUAL 
W2 is a water quality and hydrodynamic model for the 
two-dimensional (longitudinal-vertical) simulation of 
basic water quality parameters relevant to eutrophica
tion processes such as temperature, nutrient, algae, and 
dissolved organic matter for rivers, estuaries, lakes, res
ervoirs, and river basins systems. Edinger and Buchak 
developed the model in 1975 under the name Laterally 
Averaged Reservoir 11odel. It has been in continuous 
development since then by Portland State University 
and the US Army Corps of Engineers (Portland State 
University 2017). CE-QUAL W2 is capable of modeling 
generic water quality constituents with zero- or first
order decay rates in both stratified and nonstratified sys
tems. Because the model assumes perfect and instanta
neous mixing in the lateral direction, all the water 
quality parameters are averaged laterally across any 
given segment. Each layer within a segment acts as a 
fully mixed reactor for each time step. Eddy coefficients 
are used to model turbulence. 

Old and new vers10ns of the model and associated 
user manuals are available as freeware at www.cee.pdx. 
edu/w2/download.html. Much of the detailed informa
tion about the model and how to use it has not been 
included in this article as it is readily available for inter
ested users. The methods used to adapt the model for 
bromide transport from discharges from coal power 
plants are described in the following sections. 

As will be discussed subsequently in this article, all 
the river physical features need to be described and 
entered into the model, including all tributaries that 
could add or remove water flow from the main river. 
The river and tributary flows were entered daily, as 
described subsequently. The bromide discharge data 
were also entered into the model daily. The transport 
model for each river was run daily for a selected one
year period (2014 ). This approach allowed for a predic
tion of bromide levels in the river at each segment, 
including at WTP intakes, as a function of time. The 
background bromide level for all rivers and tributaries 
was set to zero. Therefore, the model, as run, predicts 
bromide concentrations or increases associated only 
with the power plants modeled. This allowed for direct 
evaluation of the bromide impact from the power plants 
on the river and at the WTP intakes. 

Transport model study site descriptions. A transport 
model was developed to evaluate the impact of bromide 
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discharges from coal-fired power plants on bromide 
concentrations predicted to occur at downstream WTP 
intakes on two river segments-one on the Ohio River 
and one on the Dan River. The study area for the Ohio 
River model was from Lawrenceburg, Ind. (river mile 
500 in Walker [1957]) to Morganfield, Ky. (river mile 
800 in Walker [1957]). A considerable amount of 
research on the impacts of power plants on drinking 
water systems has been conducted in the upper and mid
dle regions of the Ohio River (Good & VanBriesen 
2016, Weaver et al. 2015, Wilson et al. 2013). Hence, 
this research focused on the less well-studied Lower 
Ohio region bordering the states of Indiana and 
Kentucky. The Dan River segment is between Pineville, 
N.C., and Danville, Va. 

This study focused on the eight power plants (seven 
in the Ohio River Basin and one in the Dan River Basin) 
that are in these river segments and the associated seven 
\XTfP intakes (five on the portion of the Ohio River and 
two on the Dan River) downstream of these power 
plants. Table 1 provides general information on the 
eight power plants. The Ohio segment was of interest 
because the segment model contained several power 
plants and WTPs such that multiple discharges and 
\XTfP intakes could be modeled. In contrast to the larger 
Ohio River, the transport modeling efforts were also 
applied to a smaller river (Dan River) in a different 
region of the United States. The Dan River was of inter
est because \XrrPs on the river segment were known to 
have been impacted by increased bromide in the river 
due to an upstream power plant. Figure 2 shows the 
location of the Ohio River used for the model. Figure 3 
shows the location of the modeled Dan River. The 
objective of the research was not to single out any entity 
but rather to demonstrate the model capabilities to esti
mate bromide levels downstream of a power plant that 
was discharging bromide in the estimated amounts 
under the conditions modeled. 

Bromide loading from coal power plants. Bromide 
discharged from power plants results from three pri
mary sources: (1) bromide naturally present in coal; 
(2) bromide added to coal (in the form of calcium bro
mide salts) to facilitate oxidation of mercury in the flue 
gas stream to comply with MATS requirements; and 
(3) bromide intermittently added to wet scrubbers and 
cooling towers (in the form of sodium bromide salts) to 
control biofouling. Bromide contributions from the first 
two sources were incorporated into the transport 
models on both rivers, but intermittent addition of 
bromide-containing biocides was not incorporated into 
either transport model. A user of the model could add 
the biocide sources, if known, for a specific location. 

Data for the bromide concentration and discharge 
volume for discharges from power plant 8 into the Dan 
River were available from nearby WTP personnel, and 
actual discharge measured values were used in the Dan 
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River model. Bromide discharges from the seven power 
plants evaluated in the Ohio River study area were cal
culated using the procedures described subsequently. 
Calculations were carried out to estimate the ambient 
bromide level in the coal and the amount of bromide 
added to comply with MATS. The calculated mass of 
bromide was converted to a bromide discharge concen
tration using discharge flow data. 

To determine the background level of bromide in the 
coal, the procedures of Good and VanBriesen (2016) 
were used as briefly described later. Halogens (bromide, 
chloride [Cl], and iodide) are naturally present in coal in 
varying amounts. The amount of bromide content in 
coal tends to vary on the basis of the type or "rank" of 
coal (USGS 2012). Coal "rank" is based on carbon con
tent and other factors (NETL 2018). The four major 
coal ranks include anthracite, bituminous, subbitumi
nous, and lignite. Data on bromide content in coal are 
limited and are generally not reported by a specific rank 
of coal (Vassilev et al. 2000), although some data are 
available in CoalQual (USGS 2018). Calculation of the 
bromide content based on chloride content was used in 
this project. The bromide-to-chloride mass ratio is rela
tively constant in different coal ranks at 0.02 Br/Cl 
(Kolker & Quick 2015). The bromide content of coal used 
for this study was calculated on the basis of the coal rank 
and chloride content using the 0.02 mg Br-to-Cl ratio. 

All power plants on the Ohio River modeled in this 
research used bituminous coal, and bituminous coal has 
a chloride content of 400-2,900 mg Cl/kg dry coal. 
Using a Br-to-Cl ratio of 0.02, the bromide content in 
coal was calculated to range from 8 to 58 mg Br/kg coal 
(dry weight basis). The higher value was used in the 
model to represent approximate worst-case conditions. 
As a point of comparison, Coa!Qual reports the maxi
mum bromide in bituminous coal used in Ohio to be 
99 mg/kg and in Kentucky, 166 mg/kg, while in 
Indiana, it is 20 mg/kg. Because approximately 90% of 
the bromide in dry coal partitions into the flue gas 
desulfurization system (Peng et al. 2013, Meij 1994 ), 
and assuming 58 mg Br/kg dry coal before combustion, 
for every kilogram of dry coal consumed to generate 
power at each power plant on the Ohio River, it was 
assumed in this study that 52 mg Br/kg coal was in the 
power plant discharge. The resulting factor (52 mg 
Br/kg dry coal) was assumed to be constant for all dates 
at all Ohio River power plants. 

The coal consumption data for each month at each 
individual Ohio River power plant were used to deter
mine the monthly coal use (obtained from EIA 2014) 
and then divided by the number of days in each month 
to determine average daily coal use for each power 
plant. Table l shows the wet weight coal use for each 
power plant by month. Every day within a month was 
assumed to have the same coal use, but the coal use 
changed for each month. The coal use data were 
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reported on a "wet basis" and converted to dry basis 
assuming an average moisture content of 6.5% (NETL 
2012, Bowen & Irwin 2008, Lowrie 2002). 

Next, calculations were performed for the Ohio River 
power plants to estimate the bromide added to meet 
MATS. The USEP A issued a more stringent regulation 
in 2011 known as MATS targeting enhanced control of 
air pollutant emissions from coal-fired power plants 
(USEPA 2011), particularly mercury emissions. To com
ply with these regulations, vanous technologies are 
being implemented that facilitate the oxidation of mer
cury in the flue gas stream, which in turn allows the oxi
dized mercury to be removed from flue gas by 
conventional air pollution control processes. One of the 
most effective methods used for MA TS to promote mer
cury oxidation is the addition of calcium bromide salts 
(CaBr2 ) to the coal either before combustion, in the 
boiler units, or upstream of scrubbers (Dombrowski 
et al. 2010). The concentration of CaBr2 added depends 
on several factors such as the natural bromide and mer
cury content in coal and the type of emissions control 
equipment used in the power plant. The range of bro
mide contribution from CaBr2 addition is estimated at 
between 25 and 350 mg of Br/kg of dry coal used 
(Chang et al. 2010). In this study, 300 mg of bromide 
added for mercury control per kilogram of dry coal con
sumed for power production was used to depict worst
case scenarios. Assuming 90% of the bromide added is 
captured in the flue gas desulphurization units (Peng 
et al. 2013, Meij 1994), the amount of bromide added 
for mercury control was computed to be 270 mg of 
Br/kg of dry coal. The resulting total bromide mass dis
charged into the river was calculated by multiplying the 
daily coal usage at the power plant (kg of dry coal per 
day) by 322 mg Br/kg dry coal to account for bromide 
content of the coal and CaBr2 added for mercury control. 

Note that the daily mass of bromide discharged from 
power plants on the Ohio River calculated using the 
previous assumptions can be determined without know
ing the discharge flow rate of water from the power 
plant into the river. A constant flow rate in power plant 
discharge for all power plants on the Ohio River was 
assumed m the model. The assumed value was 
410,000 gpd based on median discharge data cited by 
the USEPA (2009) for all US power plants. 

An exact discharge flow was not required to accu
rately use the model, as the mass discharge is what is 
important in the model, but it must be in concentration 
units using a flow discharge rate. The flow rate of power 
plant discharges into the river is inconsequential if the 
relative discharge to river flow ratio is small, which it 
was in the case modeled. 

The rivers modeled, as well as the tributaries enter
ing the two modeled rivers, were all assigned a back
ground bromide concentration of zero. Therefore, the 
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FIGURE 2 Modeled bromide concentration at power plants, WTPs, and tributaries on the Ohio River on 

Oct. 7, 2014 (low-flow condition for the one-year period modeled) 
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FIGURE 3 Modeled bromide concentration at power plants, WTPs, and tributaries on the Dan River on 

July 30, 2014 (low-flow period) 
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calculated changes in bromide concentration m the 
river are due to increases from power plant 
discharges. 

A water system using a similar approach for its own 
set of local conditions could input similar data or 
make different assumptions for values in the model, 
like river flow, bromide content in the river, CaBr2 

dose, and so on. With respect to the estimation of the 
bromide discharged from coal-fired power plants, 
users could replace the previous estimation approach 
used for Ohio River power plants with actual dis
charge data if available, like those used in this study 
for power plant 8, used in the Dan River transport 
model. 

Transport model input data and model setup. The 
topographic, streamflow, and stream temperature data 
for the Ohio River and its tributaries, as well as for the 
Dan River and its tributaries, were obtained from the 
US Geological Survey (USGS) gauge stations (USGS 
2016). Meteorological data were obtained from the 
National Oceanic and Atmospheric Administration 
(NOAA) gauge stations near the nver bodies 
(NOAA 2016). 

The model requires the following different categories 
of input data: (1) bathymetry data, (2) initial conditions, 
(3) boundary conditions, and (4) hydraulic parameters, 
described in more detail as follows. 

Bathymetry data. The Ohio River model grid 
includes 120 laterally averaged segments, each 2.0 mi 
long. Each segment consists of 24 layers, with the 
thickness of each layer being 0.5 m. The Dan River 
model grid consists of 50 laterally averaged segments, 
each 1.0 mi long. Each segment has 10 layers, with the 
thickness of each layer being 0.5 m. Width, depth, and 
slope data for the Ohio River were obtained from the 
profile views of the Ohio River available in the US 
Department of Interior Geological Survey Report for 
Ohio Valley in Kentucky (Walker 1957). The profile 
view for the Dan River was obtained from local WTP 
personnel. Segment orientation is the direction 
(in radians) for each segment with respect to due north, 
obtained from Google Earth. Using the rating curve 
data from USGS gauge stations and the slope and 
depth data from the geological survey report (Walker 
1957), the water surface elevations were computed for 
each segment of each river. These data were used to 
prepare the bathymetry input file. 

Initial conditions. The following initial conditions 
were input into the model. 
• Start and end date-January to December 2014. 

These dates were chosen because the power plant 
database (EIA Forms 860 and 923) that provides 
data on existing and proposed systems and coal con
sumption of the power plants is updated/uploaded 
every two years. At the start of this project, 2014 was 
the latest year for which data were available. 

• An initial temperature of 20°C was used in all runs. 
• Inflow-the total number of inflows into the modeled 

river-was 20 tributaries for the Ohio River and 
three for the Dan River. 

• Constituent concentration-assumed background bro
mide concentration was set at O µg/L to model the 
mcrease. 

• Meteorological data obtained from NOAA included 
air temperature, dew-point temperature, wind speed, 
wind direction, and cloud cover for Boone County 
(Ky.) and Rockingham County (N.C.). 

• Water body type was freshwater as defined by 
the USGS. 
Hydraulic parameters. These parameters were 

obtained from either literature (Thomann & Mueller 
1987) or the default values provided in the model's con
trol file. The parameters required include (1) longitudinal 
eddy viscosity, (2) longitudinal eddy diffusivity, 
( 3) Manning's coefficient for bottom friction, ( 4) sedi
ment temperature, and (5) coefficient of bottom heat 
exchange. 

DBP FORMATION MODELING METHODS 
Laboratory bromide spike studies were conducted to 

determine the impacts on DBP formation from increas
ing bromide levels. Treated waters that had not been 
disinfected were obtained from 13 US WTPs; 12 WTPs 
used free chlorine, one WTP used chloramines, and one 
WTP used chorine but was switching to chloramine. In 
the latter case, both disinfectant types were studied. 
Overall, the studies included 13 water sources main
tained with free chlorine and two with chloramines. 
These WTPs were not associated with the Ohio River or 
Dan River modeled previously. Rather, within the limi
tations of the number of tests that could be practically 
run, the WTPs were chosen to represent geographic 
diversity across the United States and water quality vari
ation (also see Roth & Cornwell 2018 regarding these 
sites). Therefore, these selected sources could represent 
the impact of increased bromide whatever the cause of 
the bromide increase, including that due to a power 
plant discharge. 

Before adding chlorine or chloramines in the labora
tory studies, the samples were spiked with 0, 20, 
100, 500, and 1,000 µg/L of bromide. Each sample was 
chlorinated or chloraminated, depending on current 
WTP practices, to obtain a residual of approximately 
1.5 mg/L after three days. All water samples were buff
ered to pH 7.2 and stored for three days at room tem
perature and monitored at 21 °C. Therefore, pH and 
temperature were not variables. For the samples that 
were chloraminated, the free chlorine contact time 
before ammonia addition matched the current practices 
at the WTP. Finished water total organic carbon (TOC) 
for these waters ranged from 1.3 to 3.7 mg/L and 
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absorbance of ultraviolet (UV) light at 254 nm from 
0.013 to 0.04 cm-1

• Many DBP prediction models use 
TOC and UV. The bromide level, as received for all the 
waters except one, was below the 5 µg/L detection level, 
and all were <10 ~tg/L. These bromide levels are lower 
than the national reported values. For example, Regli 
et al. (2015) indicated that the !CR-reported median 
bromide level was 23 µg/L. For slope evaluations 
(b.TTHM/b.Br), the change in bromide was used 
(i.e., the spike amount). For the development of the for
mation model, the total bromide (raw value plus spike) 
was used. For all samples, the raw value was set at zero, 
except for one water where it was 9 µg/L. All water 
quality parameters pertinent to DBP modeling were con
trolled in the experimentation except TOC and UV, 
which ranged as reported previously. Therefore, the 
modeled variables were bromide, TOC, and UV. When 
fitting the data to published models, the temperature, 
pH, chlorine level, and time were fixed per the proce
dures described. 

After the three-day holding time, the samples were 
quenched and analyzed for THM and HAA9. THM 
was measured using USEPA Methods 551.1 and 552.2 
for HAA. 

As each of the waters was individually spiked with 
different bromide levels, and all other parameters were 
held constant, the change in DBP levels is only due to a 
change in bromide. Therefore, the experiments were 
designed to directly estimate a DBP change at a given 
water system due to a bromide increase under the comli
tions tested. As stated previously, the bromide levels 
were selected to fill in gaps suggested by other 
researchers ( 5 00-1,000 µg/L) as well as to cover the 
range of reported bromide increases to discharges, 
although the very high range reported by Greune and 
Knappe (2014) of 2,000 µg/L was not studied. 

Multilinear DBP formation models were developed 
from the significant independent variables in each initial 
variable set using a stepwise regression model. The sig
nificance of each independent variable for a given 
regression was determined on the basis of a p-value of 
0.05. Nonsignificant initial variables were not included 
in the regression. 

RESULTS AND ANALYSIS 
Transport model. The transport models were run under 

the conditions described in the "Methods" section. 
Model output results for the bromide concentration and 
river flow rate were analyzed with respect to time and 
location within the river. Output data files were created 
for each date modeled and at segments (as described in 
the ''Methods" section) down the river length. Selective 
output examples have been shown in this article, includ
ing the bromide values at the power plants and at WTP 
intakes, bromide variation on days with high and low 
river flow rates, and examples of daily flow and 
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bromide levels at select river locations. Each of those is 
described subsequently. 

The low river flow rate was one operating condition 
of interest as low river flow represented the lowest bro
mide dilution and highest bromide levels in the rivers. 
The bromide concentration at \XTfP intakes, confluence 
points for tributaries along the Ohio River, and power 
plant discharge points for bromide are shown in 
Figure 2 during an example of a low-flow-rate period 
on Oct. 7, 2014. Figure 2 shows the bromide concentra
tion at selected points along the river for this specific 
date. Note that on this date, the bromide levels at power 
plants labeled 1 and 2 were 22 and 61 µg/L, respec
tively, while the bromide concentration in the river at 
the intake location \XrrP A on that date was 161 µg/L. 
The higher value at the downstream water plant than at 
the upstream discharge is a result of the dynamic nature 
of the model. On the days before October 7, the bro
mide levels were higher at the power plants and lower 
at the \XrrP. In the next modeled days, the higher bro
mide reached the \XrrP but was starting to be diluted at 
the power plants. These changing levels are illustrated 
in Figure 4, which shows bromide levels on October 5 
and 7. Starting from the left are power plants 1 and 
2 and \XrrP A. On October 5, the bromide level at 
power plant 2 was about 164 µg/L, and at \XrrP A, it 
was 77 µg/L. However, by October 7, power plant 2's 
bromide level had dropped to 61 ~tg/L, and the bromide 
level at WTP A had increased to 161 µg/L. Also on 
October 5, the bromide dilution between power plants 
1 and 2 caused by the tributary designated as T. This 
illustrates the capabilities of a dynamic transport model 
that would allow a utility to track bromide changes and 
follow the values upstream of their intake. 

Figures 3 and 5 show the modeled bromide concen
tration results for Dan River at power plant 8 and two 
WTPs on one of the low-flow periods (July 30, 2014), 
similar to Figures 2 and 4 for the Ohio River. Bromide 
concentration immediately downstream of the power 
plant discharge is 421 µg/L, which is the highest concen
tration of bromide in the section of the river that was 
modeled. The concentration estimated at \XrrP F was 
335 ~tg/L, diluted by a tributary approximately 15 mi 
upstream of the WTP intake. The modeled concentra
tion decreases from 335 to 14 7 ~1g/L at \XrrP G as a 
result of dilution from the Smith River tributary 
between the two WTP intakes. Consequently, a net bro
mide increase of 14 7 µg/L was predicted at the \XrrP G 
solely as a result of the modeled impact of bromide dis
charges from a power plant about 50 mi upstream, even 
with dilution from two tributaries accounted for (under 
the low-flow conditions modeled; see Figure 5). 

Figures 6 (Ohio River) and Figure 7 (Dan River) 
show a comparison of the bromide results for the high
and low-flow periods of specific locations or points of 
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interest on each river modeled. The average flow for the 
Ohio River during the high-flow period was reported to 
be 12,261 m3/s (-433,000 cfs), and the average flow 
during the low-flow period was 1,154 m3/s (-41,000 cfs). 
The impact of this substantial difference in flow can be 
seen in the bromide concentration at different locations 
during these periods in Figure 6. The reported maximum 
flow for the Dan River on one of the high-flow periods 
(Apr. 6, 2014) was 33 m3/s (1,165 cfs), whereas the mini
mum flow on one of the low-flow periods (.July 30, 2014) 
was 10 m3/s (353 cfs). Therefore, high flow rates in the 
Ohio River or Dan River produced more dilution and 
hence lower predicted bromide concentrations, while 
higher bromide concentrations were predicted when less 
dilution was produced under low-flow conditions. 

In addition to the previous evaluation of single low- or 
high-flow event periods, Figure 8 shows the modeled 
bromide concentration at all the WTPs on the Ohio 
River (Figure 8, part A) and Dan River (Figure 8, part B) 
modeled by day for the calendar year 2014. A water sys
tem could develop a similar model and use the modeled 
data as shown in these two figures to track daily, 
monthly, or seasonal changes in bromide in its modeled 
source water. Figure 8, part A, includes five solid lines 
for bromide results predicted at the five Ohio River WTP 
intakes (left axis). The dashed line (right axis) depicts the 
Ohio River flow rate (m3/s on each date in 2014). 

Similar data are presented in Figure 8, part B, for the 
Dan River, two WTP intakes, and one power plant. 

As discussed earlier, July through October is the low
flow period, and the bromide concentration is highest 
during these periods. Although not depicted in these fig
ures, the power production (and associated coal con
sumption) was also higher during these lower river flow 
periods. There are some points along the Ohio River 
(Figure 8, part A) during low-flow events where 
Br >100 µg/L was predicted, and this was modeled to 
occur several days in a row at different locations during 
prolonged periods of low river flow. In Figure 8, part B 
(Dan River), the predicted bromide levels at the WTP A 
intake were >100 µg/L about 60% of the time during 
the year, including almost every day between May and 
December. This occurred even though flow from two 
tributaries was diluting the bromide between the power 
plant and WTP G. At WTP F, the predicted WTP intake 
results were even higher, but this WTP intake was much 
closer to the power plant discharge. Bromide >100 ~tg/L 
has been found in other drinking water WTP intakes in 
the United States. For example, Greune and Knappe 
(2014) report that about 5 % of the WTP intakes in 
North Carolina sampled as part of their research were 
>100 µg/L bromide. More detailed data from one spe
cific WTP intake reported in Greune and Knappe 
(2014 ); not the Dan River sites in the model) 

FIGURE 4 Modeled bromide concentration on the Ohio River on Oct. 5 and 7, 2014 (low-flow periods) 
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FIGURE 5 Modeled bromide concentration on the Dan River on July 30, 2014 (low-flow period) 
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FIGURE 6 Modeled bromide concentration during high- and low-flow periods on the Ohio River 

PP= coal-fired power plants T = river (major tributary of Ohio River) WTP = water treatment plant intake 
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FIGURE 7 Modeled bromide concentration during high- and low-flow periods on the Dan River 

PP= coal-fired power plants T = river (major tributary of Dan River) WTP = water treatment plant intake 
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demonstrated >30 dates in the period from late 
September through late November with WTP intake 
values of >1,000 µg/L, including six dates with intake 
values of >2,000 µg/L. 

As a reality check on the modeled results, some limited 
bromide data were available from utilities for the dates 
evaluated. However, bromide data were not recorded fre
quently at the WTP intakes in these study areas. Limited 
available data were obtained from two \XTfPs, one on the 
Ohio River and one on the Dan River, to compare histor
ical data with modeled results. As a result of modeled dis
charges in the Ohio River, the predicted bromide 
concentration at WTP A's intake on the Ohio River was 
161 µg/L, while the historical source water data at this 
\XTfP intake was 170 µg/L during a similar time of the 
year. At one WTP intake on the Dan River, the modeled 
bromide result was 335 µg/L, and the historical maxi
mum concentration measured at this \XTfP was in the 
upper 400 µg/L range. The results modeled in Figure 8, 
parts A and B, could be used to estimate the time of year 
or percent of a year when the bromide level exceeds the 
MCL or some other target number. Inspection of the 
results and review of the discussion in the previous para
graphs indicates a coincidence of factors that can exacer
bate the potential impact of bromide on consumers of 
affected public drinking water supplies. The coincidental 

factors associated with the time of peak bromide occur
rence include (1) low river flow (i.e., less dilution), 
(2) more power usage (hence more coal and consequent 
CaBr2 use), (3) higher water temperature (hence acceler
ated D BP formation kinetics), ( 4) occasionally higher 
levels of DBP precursor material (more vegetation grow
ing and degrading, less dilution due to low river flow), 
and (5) greater water use (including more consumption 
of drinking water). Consequently, efforts to predict the 
impact of bromide increases and other factors on DBP 
formation are important considerations for most drink
ing water systems. Hence, the motivation for conducting 
the experimental studies and modeling efforts is 
described in the next section. 

Impacts of bromide increase on DBPs. As described, 
15 waters selected to represent geographic diversity 
were spiked with different bromide concentrations and 
analyzed for DBP production after three days of holding 
at pH 7.2, 21 °C, and chlorine or chloramine residuals 
of 1.5 mg/L. The resulting DBP values were analyzed 
using three approaches. First, described in this article is 
a comparison of the results in this work with published 
DBP formation models shown in Table 2. Second, a 
slope analysis was conducted relating a change in DBP 
to a change in bromide in a similar fashion to that in 
Regli et al. (2002). As stated, because the only variable 
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FIGURE 8 Time series plot of modeled bromide at WTP Intakes for Ohio River (Lawrenceburg, Ind., to 
Morganfield, Ky.) (A); Time series plot of modeled bromide at WTP intakes for Dan River (Pineville, N.C., 
to Danville, Va.) (B) 
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(A) The solid lines depict modeled bromide results in the Ohio River at locations where five WTP intakes are located (left axis). The dashed line 
(right axis) depicts the Ohio River flow on each date in cubic meters per second (m3/s). Modeled results for WTP B, WTP D, and WTP E are very 
similar; hence, the graph lines for WTP Band WTP Dare overlapped by WTP E results. (B) The solid lines depict modeled bromide results in the 
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in the laboratory work was the bromide change, this 
allowed for a direct slope analysis assessing the effect of 
bromide increases on DBPs. Third, because of the gener
ally poor fit of published formation models to these 
data, new models were developed. 
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All experimental results from this study were initially 
modeled using published predictive models as reported 
in Boyer (2015). Only THM models that include bro
mide as a variable were included. Because of the limited 
number of HAA bromide models, all HAAS, sum of six 
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TABLE 2 Literature models for predicting TTHM that use bromide as a parameter (A) and predicting HAA (B) 

Model No. 

5 

10* 

15* 

16 

17* 

20* 

21 

22* 

24 

31 

38 

35 

68 

69 

70 

71 

72 

73 

Adapted from Boyer 12015) 

DBP 

THM4 (Cl) 

THM4 (Cl) 

THM4 (Cl) 

THM4 (Cl) 

THM4 (Cl) 

THM4 (Cl) 

Tlllvl4(Cl) 

Tlllvl4(Cl) 

Tlllvl4(Cl) 

Tlllvl4(Cl) 

Tlllvl4(Cl) 

Tlllvl4(Cl) 

HAA.6 (Cl) 

HAA.6 (Cl) 

HAA.6 (Cl) 

HAA.6 (Cl) 

HAA.6 (Cl) 

HAA.6 (Cl) 

Final Equation 

(A) Literature models for predicting TTHM that use bromide as a parameter 

THM4 = 7.2l(TOC) 004(UV) 534(DOSE) 224(time)22\Br + 1)2°1('I)480(pH - 2.6) 719 

THM4 = 0.0415(TOC) 11 (DOSE)0152(Br) 068(]1° 61 (pH) 1 6(time)0260 

THM4 = 10-1 38°(TOC)1 098 (DOSE) 152(Br)0068 (Temp) 609(pH) 1601 (time) 263 

THM4 = 0.42(UV) 4s2(DOSE) 339(Br)oo23(Temp) 617(pH) 1609(time) 261 

THM4 = 0.283(TOC UV) 42'(DOSE) 14\Br) 04'(Temp) 617 (pH) 1609(time) 261 

THM4 = 3.296(TOC) 80 '(DOSE) 26'(Br) 223 (time) 264 

THM4 = 75.7(UV) 593(DOSE) 332(Br) 0603 (time) 264 

THM4 = 23.9(TOC · UV) 403(DOSE) 225 (Br) 14'(time) 264 

THM4 = 4.527(time) 127 (DOSE) 59°(TOCJ596(Br) 103(pJ-JJ66 

THM4 = 10-137°(timeJ 258(DOSE/TOC) 194(pJ-JJ1 695(Temp) 507 (Br) 218 

THM4 = 1147(UV) 83(Br+ 1)27 

THM4 = 6.ll(time)211(Br)1 64(DOSE) 34(Temp)-s 

(B) Literature models for predicting HAA 

J-L4A6 = 9.98(TOC) 935(DOSE) 443(Br)- 031 (Temp) 387 (pJ-JJ- 655 (time) 178 

J-L4A6 = l 71.4(UV) 584(DOSE) 398 (Br)- 091 (Temp) 396(pH)-64'(time) 178 

J-L4A6 = 101.2(TOC - UV) 452(DOSE) 194(BrJ- 0698(TempJ346(pJ1) 346(time) 180 

J-L4A6 = 5.22(TOC}585(DOSE) 565(Br) 031 (time) 153 

J-L4A6 = 63.7(UV) 419(DOSE) 64(BrJ- 066(time) 161 

J-L4A6 = 30.7(TOC · UVJ302(DOSEJ 5
'
11 (Br)- 012 (time) 161 

Br-bromide, Cl-chloride, DBP-disinfection byproduct, DOC-dissolved organic carbon, HAA-haloacetic acid, TOC-total organic carbon, 1THM-total trihalomethane, UV-ultraviolet 

*DOC in the mode] equation is replaced with TOC in this study. 

ti' 

0.6007 

0.0018 

0.0856 

0.1113 

0.1200 

0.4255 

0.2471 

0.4175 

0.2230 

0.0155 

0.5959 

0.6305 

0.1481 

0.1363 

0.1571 

0.1165 

0.1574 

0.1709 



brominated HAAs (HAA6), and HAA9 models were 
used. Many of these models were not developed with as 
broad a bromide concentration as was used in this 
research, and this may explain why the experimental 
data did not fit the existing models very well. 
Interestingly, in the literature, THM models that 
worked best were the ones with a higher bromide expo
nent in the modeled equation. None of the published 
HAA models worked well with data from this study. 
Table 2 shows the literature models evaluated from 
Boyer (2015) and the resulting R2

• It should be noted 
that a low R2 value generally means the model did not 
fit the data well. However, a high R2 does not mean the 
model did fit. R2 is often reported to assess the fit of 
data to a model but is not a good statistical parameter 
to use to rigorously compare data against a best fit 
model (NIST 2018). Instead, an errors analysis should 
be completed to test data model fit. The R2 values, how
ever, were listed to show a relative evaluation of the 
models, but an errors analysis is also discussed for the 
best-fitting models. Table 2, part A, shows that Model 
35 for THM prediction did have an R2 of 0.63; how
ever, an error fit analysis showed that the data corre
lated with each other but not with the model at all. In 
other words, the data showed a relatively good linear 
regression fit to itself, but the data did not fall on the 
1:1 predictive model slope. In fact, the measured values 
were an order of magnitude different from predicted 
values. Model 20, with an R2 of 0.42, had the best fit 
for the data on the basis of an errors analysis. That 
model included TOC, bromide, chlorine dose, and time. 
Bromide had an exponent of 0.223 in that model. Note 
that THM models 15 and 22 were used in the Stage 
2 DBP regulatory analysis to estimate DBP levels. These 
models significantly underestimated the THM values, 
especially at bromide levels of 100 µg/L or greater. 

One objective of the bromide spiking research was to 
estimate the change in THMs or HAAs as bromide 
levels increase. Generally, the regulated HAAS total 
does not change appreciably as bromide increases, but 
the other four unregulated HAAs (referred to as HAA4 
in this article) can increase. Therefore, from a current 
regulatory perspective, the increased THM levels are 
most significant. In the future, it is possible the HAA9 
or currently unregulated HAA4 could be of concern. 
Figure 9, part A, is a probability plot indicating the 
increase in TTHM (also referred to as THM4) at four 
different bromide spike levels (20, 100, 500, and 
1,000 µg/L) relative to the THM4 in samples without a 
bromide spike. Only the free chlorine systems are 
included. The horizontal axis in Figure 9, part A, can be 
described as .6. TTHM -c- .6.Br, or (TTHM after 
spike - TTHM before spike) -c- Br spike amount, and 
the units are the difference in TTHM (in µg/L) resulting 
from the spike per amount of bromide spike (in µg/L). 
Note that, while a mathematical 90th percentile can be 
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calculated for each of the four lines in Figure 9, part A, 
there are limited data ( 13 water sources). 

Each data point in Figure 9, part A, represents the 
change in TTHM after spiking a given source water 
with bromide. Consequently, this figure demonstrates 
how the bromide spike has a different impact as a result 
of differences in source water characteristics for the 
13 water systems studied. For example, a 100 ~tg/L 
increase in bromide, according to Figure 9, part A, pro
duced a median 0.26 µg/L increase in TTHM per µg/L 
bromide added. Therefore, if the bromide increased by 
100 µg/L in the source water for any reason, for this 
specific condition, the median TTHM would increase 
by 26 ~tg/L, but the increase would be 42 µg/L for the 
90th percentile WTP. These TTHM increases could 
increase the TIHM locational running annual average 
(LRAA) for a water system and hence have a regulatory 
impact for the water system (i.e., a water system in com
pliance with the Stage 2 Disinfectants and Disinfection 
Byproducts Rule [DBPRJ before bromide increase could 
be out of compliance because of a TTHM increase that 
results from an increase in source water bromide). 
However, as the studies outlined in Figure 9, part A, 
were performed at temperatures corresponding to 
warmer weather conditions, the increase noted in the 
study would be more representative of summer TTHM 
values but not necessarily other (colder water) seasons, 
and consequently, the overall LRAA may not increase 
as much as indicated by this study. Here was a leveling 
effect as the bromide increased. The median TTHM 
increases at a 500 and 1,000 µg/L bromide increase are 
74 and 126 µg/L, respectively. Because the waters tested 
in this study had a low initial bromide level, the TTHM 
change for a given spike might be greater in this 
research than for a water with a higher starting bromide 
level as discussed later. 

It can be seen in Figure 9, part A, that some utilities 
had a negative TTHM change (i.e., TTHM decreased as 
the result of the bromide spike) at lower bromide spike 
levels. To explore that observation further, Figure 9, 
part A, shows mass speciation for one water with nega
tive slopes at 20 and 100 µg/L bromide spikes. The blue 
line for THM4 shows a decrease in THM4 at the first 
two spike levels. While this drop could be within analyt
ical and experimental variation, there is a possible 
mechanistic reason for the observed decrease. The three 
brominated THMs (THM3) showed a decrease at a 
20 µg/L spike and an increase at 100 ~1g/L. As bromine 
weighs more than chlorine, chloroform had to have 
decreased more than the brominated species increased, 
which was the case, with chloroform dropping by 
17 ~1g/L and THM3 increasing by 9 µg/L. Again, while 
these differences are certainly within experimental varia
tion, there is some support in the literature for chloro
form dropping more than THM3 increases as bromide 
levels increase. Greune and Knappe (2014) reported 
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FIGURE 9 Change in TTHM with increase in bromide for 13 WTPs (A); Example THM species data for one 
WTP (B) 
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that as bromide increased, the THM3 species increased, 
but THM4 did not increase for some waters and bro
mide spike conditions. Therefore, all water sources may 
not behave the same after an increase in bromide, and 
some waters may show a decrease or little impact at 
small bromide increases. However, the majority of 

waters studied showed an increase in THM4 as bromide 
increased at all bromide spike levels. 

In the final phase of the DBP analysis, further work 
was performed to seek out a DBP formation model 
that might fit these data better than the literature 
models. Figure 10 shows the best model found for 
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FIGURE 10 TTHM best fit model 
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THM and is a function of bromide and UV. The data 
from different WTPs in this figure are depicted in dif
ferent symbol shapes and colors. The R 2 for the 
TTHM model was 0.65. As seen in Figure 10, it 
appears that results from some water systems fol
lowed a different trend line, including higher mea
sured values (see the orange triangles and squares, for 
example). Tt was not determined why the results from 
these water systems followed a different trend. 
Figure 11, parts A and B, includes the errors analysis 
of the model fit using residuals (measured minus pre
dicted values from model). As the data errors in 
Figure 11, part A, are fairly symmetrical above and 
below the zero-error line, this symmetry suggests that 
the model was not particularly biased in over- or 
underpredicting the THM and provided a good fit. 
There is evidence of a slight bias toward underpredict
ing some water systems, as was also observed for 
some data points in Figure 10. The water systems 
with modeled results that underpredict TTHM in 
Figure 11, part A, are the same water systems with 
data that appear to follow a different trend line in 
Figure 10. Figure 11, part B, contains a histogram of 
the errors. In this case, a normal distribution plot 
would suggest a perfect model fit. Although the num
ber of data points above and below O is about even, 
there is a slight bias to the right in Figure 11, part 
B. Overall, this is a reasonable model fit with a bias 
toward underpredicting THM for some utilities. 

16 CORNWELL ET AL. i JOURNAL AWWA 

Figures 12 and 13 are the best fit models for regulated 
HAAS and unregulated HAA4, respectively. The HAAS 
data did not produce as good a fit as the THM model 
or the HAA4 model. In fact, Figure 12 shows the data 
in a horizontal band independent of the prediction line. 
This illustrates that HAAS does not change much as 
bromide increases, and many utility data showed a 
downward trend. The HAA4 model in Figure 13 was 
reasonable and had an acceptable errors analysis, 
although as with the THM data, some of the same utili
ties show a different trend line with higher measured 
HAA4 than that predicted by the model (note the same 
utilities designated in orange). 

The model of Figure 10 for TTHM increase as a 
function of bromide increase was plotted in a predic
tive way, with TTHM on the vertical axis and bromide 
concentration of the horizontal axis in Figure 14. The 
UV values are the finished water (treated) UV values. A 
similar graph to Figure 14 for HAA4 (the unregulated 
HAAs) based on TOC levels is shown in Figure 15. 
These predictive graphs were the best fit models found 
to allow both a bromide change and an organic carbon 
concentration (TOC or UV) value to be used to predict 
the THM or HAA4. Time and temperature were not 
variables in this study and hence not in the model. To 
use the predictions, a utility would compare the DBP 
from one temperature and time and bromide, TOC, or 
UV level to the same temperature and time condition 
but a different bromide and TOC or UV level. These 
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FIGURE 11 Scatter plot for TTHM errors in Figure 10 (A); Histogram of TTHM errors in Figure 10 (B) 
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curves are limited to the pH and temperature and time 
studied. Additional work to expand the curve's versa
tility is warranted. Say, for example, using Figure 10, a 
utility had a bromide level of 20 µg/L and a UV of 
0.015 cm- 1

• The THM would be predicted to be 

53 µg/L. Now, say the bromide was estimated to 
increase to 100 µg/L at a UV of 0.025 cm-1

• The new 
THM level would be predicted to be 93 µg/L. HAA5 
was not included in this format due to the poor 
model fit. 
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FIGURE 12 HAA5 best fit model 
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FIGURE 13 HAM best fit model 
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FIGURE 14 Predicting TTHM using UV and bromide concentration 
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FIGURE 15 Predicting HAA4 using TOC and bromide concentration 
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As discussed, there was a leveling effect of THM 
increase at higher bromide spikes. This could cause the 
predicted increases to be higher for these waters than for a 
water with a higher initial bromide level. The THM model 

can be used to help illustrate that. In this study, a bromide 
increase from the detection level of 5 to 50 ~tg/L would 
have a predicted a THM increase of 25 µg/L. A water 
with a starting bromide level of 20 ~tg/L increasing to 

CORNWELL ET AL. I JOURNAL AWWA 19 

ED_002364A_00025995-00019 



FIGURE 16 Model fit for predicting HAAS 
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modeled HAA4. 

70 µg/L would have a THM increase of 16 ~tg/L. A bro
mide increase from 5 to 500 µg/L has a THM increase of 
66 ~tg/L, whereas going from 20 to 500 µg/L leads to a 
THM increase of 5 3 µg/L. These calculations can be 
accomplished for a given starting and ending bromide 
level, again given the pH, time, and temperature 
differences. 

An interesting model fit was found when estimating 
HAA9 on the basis of measured HAA.5 data. To 
develop this model, the measured specific utility HAA5 
value for a given spiked bromide was added to the 
model estimate for HAA4 (Figure 13) at that same bro
mide level to predict HAA9. The predicted HAA9 was 
then compared with the measured HAA9 values. The 
model as shown in Figure 16 had a model fit with an 
R.2 of 0.9 and an even distribution of residuals (see 
Figure 13, part B). The reason this estimate for HAA9 
is useful is because a utility routinely measures HAA.5 
but seldom measures HAA4. To use this prediction, 
one would use the HAA.5 measured value ( which a 
utility would normally have) and would also need to 
know the bromide concentration for that HAA5 mea
sured value. The unregulated HAA4 would be calcu
lated by the equation shown in Figures 13 and 16 at 
the same bromide level that the HAA5 was measured, 
and then the measured HAA.5 would be added to the 
calculated HAA4 to estimate HAA9. As HAA.5 does 

20 CORNWELL ET AL. JOURNAL AWWA 

not change very much as a function of bromide 
change, one could also predict an HAA9 change for an 
increased bromide level. In this case, one would predict 
HAA4 from the equation for an increase in bromide 
and add that to the HAA.5 measured at existing bro
mide. This approach may overpredict HAA9 if HAA5 
deceases with increasing bromide. Note that the model 
was only developed for free chlorine, but the chlora
mine facility results are shown in Figure 16 for 
comparison. 

This may be a useful tool for estimating HAA9, and 
further work to compare with additional data as well as 
to expand the model to include other variables like time, 
temperature, and pH is warranted. 

CONCLUSIONS 
Bromide released from coal-fired power plant dis

charges can increase the bromide concentration at 
downstream drinking water facilities, resulting in 
increased levels of DBPs in the WTPs. The work pre
sented here sought to further understand the transport 
of bromide in rivers and the resulting concentrations of 
bromide at WTPs downstream of bromide discharge 
points, such as coal-fired power plants. It further sought 
to predict the impact of varying bromide concentrations 
on THM and HAA formation. 
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The CE QUAL W2 model for the Ohio River and Dan 
River predicted bromide increases at WTP intakes down
stream of the power plant discharges under the near 
worst-case conditions modeled. The maximum distance 
between a power plant and a WTP modeled in this study 
(without another power plant in between) was about 
50 mi. At this distance, a bromide increase of >100 µg/L 
was demonstrated more than 60% of the time on the Dan 
River during the modeled 2014 calendar year, including 
almost every day between May and December as shown 
in Figure 8, part B. A bromide increase of >50 µg/L for at 
least 170 days of calendar year 2014 was observed as 
demonstrated on the Ohio River (Figure 8, part A). Data 
reported in Cornwell (2016) indicated that 80% of the 
potential 573 water systems downgradient of power 
plants are within 50 mi of the power plant discharge. 
This is not intended to imply that the bromide levels at all 
these facilities would be as modeled in this study. It does 
indicate that, at the 50 mi distance, the potential exists for 
bromide increases that could be of regulatory significance. 
Mc Tigue et al. (2014) presented utility data for THM 
changes before and after power plants in the WTP water
shed began discharging bromide. Consistent with the 
modeling in this research, the WTPs experienced large 
THM spikes associated with increased brominated species 
in the summer and fall. As modeled here, the summer and 
fall often have the lowest river flows coupled with higher 
coal use and higher bromide discharge. One of the WTPs 
modeled in this work has spent several million dollars to 
deal with the higher 1HMs. 

Although there were limited data available, the levels 
of bromide predicted at the WTP intakes were consis
tent with the limited values reported at these WTPs. 

Water systems could develop a similar transport 
model to predict bromide levels as a function of time for 
their own river source. This could, in turn, allow for 
evaluating the impact of the added bromide on produc
tion of halogenated organics. 

The DBP increase associated with increased bromide 
was evaluated in bromide spiking studies in water with 
free chlorine doses adjusted to achieve about 1.5 mg/L 
free chlorine residual after three days. These results are 
useful for any situation in which bromide in the source 
water is increasing. The research showed that a bromide 
increase of as little as 20 µg/L could increase TTHM 
levels by as much as 16-24 µg/L as a result of increased 
brominated THM compounds. Under low river flows, 
the transport model showed that bromide increases at 
\XTfP intakes could reach over 100 µg/L. The modeled 
spiking studies showed that a 100 µg/L bromide increase 
could increase brominated THMs by 26-42 µg/L. The 
tests were conducted at 20°C and would represent THM 
increases in the warmer months that are generally higher 
than in colder waters. The results showed that the THM 
increases leveled off at the higher bromide spikes, 
although they will still increase between spike levels even 

at the highest spikes. The results and developed models 
showed that the regulated HAA5s generally stayed the 
same or decreased slightly as bromide increased, while 
the nonregulated HAA4s increased. The HAA4s for a 
water system with a finished water TOC of 2 mg/L are 
predicted to have an HAA4 increase of 5 µg/L at a bro
mide increase of 20 µg/L and an increased HAA4 of 
10 µg/L at a 100 µg/L bromide increase. 

A method was developed to allow HAA9 to be esti
mated by using measured HAAS, and adding the HAA4 
predicted by the model. 
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Message 

From: 

Sent: 

To: 

CC: 

Lousberg, Macara [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =E589FDABE63 7 4C5987D0184B43F BSCS 7-M LOUSBER] 

2/15/2019 4:40:37 PM 

Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Forsgren, Lee 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=a055d7329d5b470fbaa9920ce lb68a7d-Forsgren, D]; Kramer, Jessica L. 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en= 7112d 115592049c6b99dc721bea9eb3a-Kramer, Jes]; Wildeman, Anna 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO H F23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

Aguirre, Janita [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =d5e4259e 18284bdebf99c73c19f567fd-JAgu i rre ]; Eva I enko, Sandy 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =dd595e lbaa9640a296313941e 77 ebdfO-SEva I en k] 

Subject: FW: Spring Reg Agenda Information 

Attachments: Revised Spring Reg. Agenda ADPTracker-Report-RegAgenda02-15-2019.vl.docx; OW Spring Reg Agenda 

Abstracts.dftl.15.8.2019.docx 

Here's the electronic version of the reg. agenda charts. Please note there have been some changes to the abstracts for 
WIFIA and the NPDES revisions rule since I gave you hard copy versions this morning. I'll bring revised hard copies 
around; the electronic version is correct. 

OW's input is due to OP next Tuesday and the Administrator will be reviewing the information by the end of February. 

Macara 
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Message 

From: Nagle, Deborah [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =33888A2BBE8F48AEB4AD9CC54259FB4E-DNAG LE] 

Sent: 2/7/2019 7:47:51 PM 

To: Wildeman, Anna [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

Subject: Need your input FW: steam OGC legal slides for administrator?? 

Attachments: Effluent Guidelines Legal Overview Nov 2018.pptx 

Importance: High 

Anna-

Steve Neugeboren suggested we also should add the attached slides to the read ahead for the Administrator to provide 

;~g_m~.J.~g_;:iJ_9~5;:_k_g[Q.\c!_r:uL_Ltbi.o.k_1b.~.Y...~f~jo_fg_r.m.~1i~~-"--W~--b.;:i_qJ,he discussion in the dry run yesterday, whether or not 

!__ __________________________ Deliberative _Process_/_ Ex._ 5 ·-·-·-·-·-·-·-·-·-·-·-·-·jet me know what you wantto do. We wil I not brief 
these slides. 

-Deborah 

From: Neugeboren, Steven 
Sent: Thursday, February 7, 2019 1:07 PM 
To: Nagle, Deborah <Nagle.Deborah@epa.gov>; Fotouhi, David <fotouhi.david@epa.gov> 
Cc: Wood, Robert <Wood.Robert@epa.gov>; Levine, MaryEllen <levine.maryellen@epa.gov>; Zomer, Jessica 
<Zomer.Jessica@epa.gov> 
Subject: FW: steam OGC legal slides for administrator?? 
Importance: High 

Deborah and David - I don't know if there is still time and I defer to your all and Anna's judgment whether it would be 

too much, but I think it would be helpful if! Deliberative Process and attorney client/ Ex. 5 ! 

I Deliberative Process and attorney client/ Ex. 5 I 
'-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-' 

PS. if we did, should delete the notes/talking points on this version. 

thanks 

Steve Neugeboren 
Associate General Counsel for Water 
U.S. EPA 
1200 Pennsylvania Ave., NW 
Washington, DC 20460 
202 (564-5488) 

From: Zomer, Jessica 
Sent: Thursday, February 7, 2019 12:32 PM 
To: Neugeboren, Steven <f\Jeugeboren.Steven@epa,gov> 
Cc: Levine, MaryEllen <lev1ne.rn2ryellen@eµa,gov> 
Subject: steam OGC legal slides 
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Jessica Hall Zomer 

Office of General Counsel 
U.S. Environmental Protection Agency 
1200 .Pmrnsylvania Avenue, NW., Mail Code 2355A, Washington, DC 20460 
TeL (202) 564-3376 I zomer.jessica(a)epa.gov 
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Message 

From: 

Sent: 

To: 

Best-Wong, Benita [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =6E E79B3D0FC0429 B99F2C05481B0B9 5 7-BBESTWON] 
1/4/2019 4:35:44 PM 

Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Forsgren, Lee 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/cn=a055d7329d5b470fbaa9920celb68a7d-Forsgren, D]; Wildeman, Anna 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 
Subject: OW Programmatic Impacts 
Attachments: Timing of outreach events shared with OW 12-19 final.docx; Office of Water Shutdown lmpacts.docx 

Attached is a complied list of what the offices submitted in response to my request regarding programmatic impacts as a 
result of the shutdown. I am also attaching the outreach plan for WOTUS since there is quite a bit that is slated to occur 
in the next two weeks. 

Benita Best-Wong 

Deputy Assistant Administrator 
Office of Water 
US EPA 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-566-1159 
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Message 

From: 

Sent: 

To: 

CC: 

Frye, Tony (Robert) [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =58C08ABDFC 1B4129A10456B7 8E6FC2E 1-FRYE, RO BER] 
1/4/2019 2:49:41 PM 

Greaves, Holly [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=abcb6428b3df40a9a78b059a8ba59707-Greaves, Ho]; Konkus, John 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=555471b2baa6419e8e141696f4577062-Konkus, Joh]; Ross, David P 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Wildeman, Anna 
[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A]; Forsgren, Lee 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =a055d7 329d5b4 70fbaa9920ce lb68a 7 d-Forsgren, D]; McDonough, Owen 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =10a92c7 lb552413694fed6fa08522f 4f-M cDonough, ]; Kaiser, Sven-Erik 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =ac78d3 704ba94ed bbd0da970921271 ff-SKAISER]; Beach, Christopher 
[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =6b 124299bb6f 46a39aa5d84519f25d5d-Beach, Ch ri] 

Palich, Christian [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=330ad62e158d43af93fcbbece930d2 la-Pal ich, Chr]; Lyons, Troy 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =15e488 lc95044a b49c6c35a0f5eef67 e-Lyons, Troy] 

Subject: OW Hearing Prep 1.7.19 
Attachments: OW-1 Water lnfrastructure_Clean.docx; OW-2 WIFIA Stats_Clean.docx; OW-3 WOTUS_Clean.docx; OW-4 401 

Certification_Clean.docx; OW-5 404c and Pebble_Clean.docx; OW-6 404g Program Assumption_Clean.docx; OW-7 

OilGas Study_Clean.docx; OW-8 Steam Electric_Clean.docx; OW-9 Nutrients_Clean.docx; OW-10 HABs-Recreational 

Waters_Clean.docx; OW-11 HABS-Drinking Water_Clean.docx; OW-12 PFAS_clean.docx; OW-13 GENX 

PFBS_Clean.docx; OW-14 PERCHLORATE_Clean.docx; OW-15 Lead in Drinking Water_clean.docx; OW-16 Booker SRF 

TRANSFER NEWARK_Clean.docx; OW-17 WESTHAMPTON BEACH PFAS_Clean.docx; OW-18 Chesapeake Bay Program 

Funding_Clean.docx; OW-19 GLRI Funding_Clean.docx; OW-20 Columbia River Basin Restoration Act_Clean.docx; 
OW-21 Columbia River NPDES Permits_Clean.docx; OW-22 Columbia River Temperature TMDL_Clean.docx; OW-23 

Delaware NPDES Petitions_Clean.docx; OW-24 Yazoo Pumps_Clean.docx 

Hello Team - In advance of the OW hearing prep in Monday, here are the fact sheets for you to print in 
advance. Let us know if you have any questions. 
Thanks, 
Tony 

Tony Frye 
Special Advisor 
Office of Congressional Affairs 
Envir?-J].!1:.1~_1!!'!1.f~<?.!.~~ti on Agency 
Cell: i Personal Phone/ Ex. 6 i 

' ' i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 
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Message 

From: 

Sent: 

To: 

CC: 

Subject: 

Attachments: 

Dave, 

Spraul, Greg [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=FD1EA61F0BAA453A93AEB9BCA32DA076-GSPRAUL] 

12/21/2018 6:47:41 PM 

Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Forsgren, Lee 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =a055d7 329d5b4 70fbaa 9920ce lb68a 7 d-Forsgren, D] 

Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

RE_: _AA W. H e a_ri n g__ Prep ··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

Deliberative Process/ Ex. 5 

Understood. Yes, there is a list. See below. Attached are the Fact Sheets we submitted to OCIR to help prep AAW in case 
you want to take a look - one for each topic. OCIR has likely made edits or has combined topics so these are not the final 
versions. We also submitted likely questions AAW would be asked by SEPW members. This list is also attached. Lee and I 
will work to get a meeting on the calendar in early January. 

Confirmation Topic List as of December 10, 2018 

Revised OCIR Short List of Topics 

Deliberative Process I Ex. 5 

_Additional_ Topi cs_ submitted_ by_ 0 W ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 
! i 

I Deliberative Process I Ex. 5 ! 
! i 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·l 
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·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-, 

Deliberative Process/ Ex. 5 

-----Original Message----
From: Ross, David P 
Sent: Friday, December 21, 2018 1:36 PM 
To: Forsgren, Lee <Forsgren.Lee@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov> 
Cc: Wildeman, Anna <wildeman.anna@epa.gov> 
Subject: AAW Hearing Prep 

Gents - I'd like to be come up to speed on what topics you are recommending AAW get prepped on. Do you have a 
list? We should also set up a meeting first week in January to cover this. Thanks. 

Sent from my iPad 

ED_002364A_00026075-00002 



Message 

From: Lousberg, Macara [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =E589FDABE63 7 4C5987D0184B43F BSCS 7-M LOUSBER] 

Sent: 12/10/2018 2:52:21 PM 

To: Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

CC: Evalenko, Sandy [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =dd59 Se lbaa9640a296313941e 77 ebdfO-SEva I en k]; Ruf, Christine 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =a6d667 33e5c549 3087 ee 7f0676 75bc99-CRuf]; Nagle, Deborah 

[/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 
(FYDI BO HF 23SPDL T)/ cn=Reci pients/ en =33888a2bbe8f48a eb4ad9cc54259fb4e-d nag I e] 

RE: steam electric one-pager for SAB review 

Thanks for the update Anna. 

From: Wildeman, Anna 
Sent: Monday, December 10, 2018 9:40 AM 
To: lousberg, Macara <lousberg.Macara@epa.gov> 
Cc: Evalenko, Sandy <Evalenko.Sandy@epa.gov>; Ruf, Christine <Ruf.Christine@epa.gov>; Nagle, Deborah 
<Nagle.Deborah@epa.gov> 
Subject: RE: steam electric one-pager for SAB review 

I have not connected with Deborah yet but hope to do so today. 

From: lousberg, Macara 
Sent: Monday, December 10, 2018 9:39 AM 
To: Wildeman, Anna <wildernarumna(Wepa,gov> 
Cc: Evalenko, Sandy <Evalenko,Sandy@epa,gov>; Ruf, Christine <RuLChristine@epa,gov> 
Subject: steam electric one-pager for SAB review 

Hi Anna. I'm just touching base on the attached draft write up of the steam electric rule for the SAB to 
review. I know you wanted to talk with OST before we wrapped it up, but I don't know if you've had time 
to do that yet. As an FYI, Dave had asked us to get OGC's OK on this write up (and WOTUS step 2) 
before we sent them to the SAB, and we did that. OGC didn't have any comments or concerns. 

Macara 

ED_002364A_00026101-00001 



Message 

From: Lousberg, Macara [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =E589FDABE63 7 4C5987D0184B43F BSCS 7-M LOUSBER] 

Sent: 12/10/2018 2:38:46 PM 

To: Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

CC: Evalenko, Sandy [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =dd59 Se lbaa9640a296313941e 77 ebdfO-SEva I en k]; Ruf, Christine 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =a6d667 33e5c549 3087 ee 7f0676 75bc99-CRuf] 

Subject: steam electric one-pager for SAB review 

Attachments: SteamElectric ELG revision.11.2018 OM.DOCX 

Hi Anna. I'm just touching base on the attached draft write up of the steam electric rule for the SAB to 
review. I know you wanted to talk with OST before we wrapped it up, but I don't know if you've had time 
to do that yet. As an FYI, Dave had asked us to get OGC's OK on this write up (and WOTUS step 2) 
before we sent them to the SAB, and we did that. OGC didn't have any comments or concerns. 

Macara 

ED_002364A_00026102-00001 



Message 

From: Campbell, Ann [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=B8C25A0C2FB648B6A947694A8492311E-CAMPBELL, ANN] 
Sent: 12/20/2018 8:34:23 PM 

To: Eby, Natasha [/o=Exchangelabs/ou=Exchange Administrative Group 

CC: 

Subject: 

(FYDI BOHF23SPDL T)/en=Recipients/en=d5c14481 f6874e3aa434b3b01a4a2a7d-Eby, N atash]; Humphreys, Hayly 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =4f 4a 7b4aeaf143bf806b0dd5b 7884324-H um ph reys,] 

Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Wildeman, Anna 
[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO H F23SPDL T)/ cn=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

Binder Materials 

Attachments: Steam Electric ELG Administrator Wheeler Option Selection Final.pptx 

Natasha, Hayly, 

Please find attached the DRAFT presentation the Acting Administrator requested for his binder. This may be further 
refined before we brief the Acting Administrator. 

Ann Campbell 
Chief of Staff (acting) 
Office of Water 

ED_002364A_00026104-00001 



Message 

From: Campbell, Ann [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=B8C25A0C2FB648B6A947694A8492311E-CAMPBELL, ANN] 

Sent: 12/20/2018 8:29:32 PM 

To: Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

Subject: FW: Final Briefing Attached - Steam Electric 

Attachments: Steam Electric ELG Administrator Wheeler Option Selection Final.pptx 

Did you approve? Am I good to send this? 

Ann Campbell 
Chief of Staff (acting) 
Office of Water 

From: Wood, Robert 
Sent: Thursday, December 20, 2018 3:28 PM 
To: Campbell, Ann <Campbell.Ann@epa.gov> 
Cc: Matuszko, Jan <Matuszko.Jan@epa.gov>; Benware, Richard <Benware.Richard@epa.gov>; Nagle, Deborah 
<Nagle.Deborah@epa.gov> 
Subject: Final Briefing Attached - Steam Electric 

Here's the revised paper. Incorporates all of Anna's edits. Thank you. 

Robert Wood, Director 
Engineering and Analysis Division 
US EPA Office of Water 
202-566-1822 

From: Benware, Richard 
Sent: Thursday, December 20, 2018 3:24 PM 
To: Wood, Robert <Wood.Robert@ep;:1ogov> 

Cc: Matuszko, Jan <MatuszkoJan@epa.gov>; Jordan, Ronald <Jordan.Ronald@epa.gov>; Allen, Ashley 

<Allen,Ashley@.f.P.~.,gqy>; Covington, James <[.9.y,i.,t]_gton..James@.f.P.~.,gqy>; Hewitt, Julie <HewitLlulie(?.? .. S!?.P.§_,gqy_> 
Subject: Final Briefing Attached 

ED_002364A_00026108-00001 



Message 

From: 

Sent: 

To: 

CC: 

Subject: 

Spraul, Greg [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=FD1EA61F0BAA453A93AEB9BCA32DA076-GSPRAUL] 
12/6/2018 7:27:13 PM 
Anderson, William [/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =041 lcf 4ec84241e5a65a0845e98e 1 fc5-WAnder02]; Orvin, Chris 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=8702df7cbbe9418584febf8e639a5c66-Orvin, Chris]; Corr, Elizabeth 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=691elabf082a4a5b8723cc9ac8d9bdf0-ecorr]; Lalley, Cara 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=d3546738dflc4770b6e93128d4e5d2fb-CLalley] 
Wadlington, Christina [/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=5fb7cd0baa5e4a6fbldf7e471e2133b6-Wadlington, Christina]; Thomi, Wendy 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=ledd4bf759ca4ee98f5b56b81c70172a-Thomi, Wendy]; Ti ago, Joseph 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en= 73efdbd lbclf45ba8fc76ceecc3ce5dc-Tiago, Joseph]; Farris, Erika D. 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =d3 7183fb40d3482187 e8fl 79 b5b85386-EFa rri s ]; Bravo, Antonio 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en=8bcc8340b32c49888 b4ec35177a 70aa6-ABravo ]; Maddox, Dona Id 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =ce03b97f187 c4e0b8 leaf14f5f2acb8b-Maddox, Dona Id]; Crawford, Tiffany 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =9e5e3527 42484df5a4efefd79 2633dfb-TCrawf02]; Drinkard, Andrea 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=808a6b 7b65bf44 7f93dad2f510feaf61-ADRI N KAR]; Forsgren, Lee 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=a055d7329d5b470fbaa9920celb68a7d-Forsgren, D]; Campbell, Ann 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=b8c25a0c2fb648b6a947694a8492311e-Campbell, Ann]; Wildeman, Anna 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 
DEADLINE: COB Dec. 12 - Wheeler Confirmation Materials 

Attachments: Confirmation Topic List.docx; Sample FS Format.docx 

OW Program Office Congressional Contacts, 

After meeting with Lee, attached is the set of topics to prepare materials for the confirmation process. More might be 
added later as issues develop. Please prepare fact sheets based on the attached format and 2-3 questions to be used in a 
mock hearing for each topic, unless the topic is labeled with "talkers only". The highlighted topics are ones Lee added or 
revised. The lead office is identified. It is up to the lead office to coordinate with other OW offices and/or with the 
regions. In most cases there should be existing materials to draw from. I copied Comms folks and the special assistants 
for their awareness and to help with messaging. 

From: Sprau!, Greg 
Sent: Thursday, December 06, 2018 10:40 AM 
To: Anderson, William <Anderson.William@epa.gov>; 'Orvin, Chris' <0rvin.Chris@epa.gov>; Corr, Elizabeth 
<Corr.Elizabeth@epa.gov>; Lalley, Cara <Lalley.Cara@epa.gov> 
Subject: RE: Wheeler Hearing Prep - additional info and guidance 

OW Program Office Congressional Contacts, 
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Here is the revised OCIR short list of OW issues. I will work on the Chesapeake Bay and Great Lakes Fact Sheets. We can 
discuss what other fact sheets we want to put forward at 11. Also, attached is a sample fact sheet from OCIR they tout 
as a model. Lastly, attached are two documents created from fact sheets in the past that we will discuss at 11. 

Revised OCIR Fact Sheet Short List 

• 

• 
• 
• 
• 
• 
• 
• 

Deliberative Process I Ex. 5 

Other FSs from the prior list 

Deliberative Process I Ex. 5 

From: Sprau!, Greg 
Sent: Tuesday, December 04, 2018 3:42 PM 
To: Anderson, William <Anderson.Williarn@epa.gov>; Orvin, Chris <0rvin.Chris@epa.gov>; Corr, Elizabeth 

<CorraElizabeth@.?.P..~!..-.8.QY>; Lalley, Cara <Lalley.Cara@.?.P.§,_ggy> 
Cc: Wadlington, Christina <Wadlington.Christina@lepa.gov>; Thomi, Wendy <Thomi.Wendy@epa.gov>; Tiago, Joseph 
<Tiago.Joseph@epa.gov>; Farris, Erika D. <Farrb.Erika@epa.gov>; Bravo, Antonio <Bravo.Antonio@epa.gov>; Maddox, 
Donald <Maddrnc0onald@.?.P.§_,_ggy>; Crawford, Tiffany <Crnwford.Tiffany@.§'.P.§,_ggy>; Drinkard, Andrea 
<DrinkardJ\ndrea@epa.gov>; Forsgren, Lee <Forsgren.Lee@epa.gov>; Campbell, Ann <Campbell.Ann@lepa.gov>; 
Wildeman, Anna <wildeman.anna@epa.gov> 
Subject: Wheeler Hearing Prep - getting started 

OW Program Office Congressional Contacts, 

We will discuss prep in detail at our 11 am meeting on Thursday, but to get you started, OCI R has tasked us to 
develop hot issue fact sheets, and below is the current list of topics for OW. 

These are for Wheeler's meet and greets as well as for his hearing prep. We can discuss additional topics on 
Thursday. Please think about what other topics we need to develop fact sheet for. 

We need to provide papers to OCIR by Weds, Dec 12. 

Previous fact sheets are attached to help and are noted on the list 

Fact sheets must use the following format: 
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Issue: Describe the specific issue in 1-3 sentences. 
Background: In a concise manner, describe the pertinent historical background information. 
Key Points: What does the Administrator need to know about this issue? Are there political sensitivities, member 
interests? Is the Agency planning any major actions on the specific topic? What, if any, are the risks with this issue? 
Talking Points: Limited to 2-3 points. The Administrator must be able to read the talking points verbatim, if needed. 

Topi cs:-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-; 
_; 

; 
; 

-! 
; 

-! 
; 
; - ; 
; 
; 

-; 
; 

:1 Deliberative Process/ Ex. 5 
; 

-; 
; 
; 

-; 
; 

-! 
; 

-! 
; 

-! 
; 

_; 
i-·-·-·-·-·-·-·-·--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--·-·-·-·-·-·-·-·-·-·-·-·-·-·--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 
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Message 

From: Spraul, Greg [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=FD1EA61F0BAA453A93AEB9BCA32DA076-GSPRAUL] 
Sent: 12/4/2018 8:42:14 PM 
To: Anderson, William [/o=ExchangeLabs/ou=Exchange Administrative Group 

CC: 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =041 lcf 4ec84241e5a65a0845e98e 1 fc5-WAnder02]; Orvin, Chris 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=8702df7cbbe9418584febf8e639a5c66-Orvin, Chris]; Corr, Elizabeth 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=691elabf082a4a5b8723cc9ac8d9bdf0-ecorr]; Lalley, Cara 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=d3546738dflc4770b6e93128d4e5d2fb-CLalley] 
Wadlington, Christina [/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=5fb7cd0baa5e4a6fbldf7e471e2133b6-Wadlington, Christina]; Thomi, Wendy 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=ledd4bf759ca4ee98f5b56b81c70172a-Thomi, Wendy]; Ti ago, Joseph 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en= 73efdbd lbclf45ba8fc76ceecc3ce5dc-Tiago, Joseph]; Farris, Erika D. 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =d3 7183fb40d3482187 e8fl 79 b5b85386-EFa rri s ]; Bravo, Antonio 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en=8bcc8340b32c49888 b4ec35177a 70aa6-ABravo ]; Maddox, Dona Id 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =ce03b97f187 c4e0b8 leaf14f5f2acb8b-Maddox, Dona Id]; Crawford, Tiffany 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =9e5e3527 42484df5a4efefd79 2633dfb-TCrawf02]; Drinkard, Andrea 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=808a6b 7b65bf44 7f93dad2f510feaf61-ADRI N KAR]; Forsgren, Lee 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=a055d7329d5b470fbaa9920celb68a7d-Forsgren, D]; Campbell, Ann 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=b8c25a0c2fb648b6a947694a8492311e-Campbell, Ann]; Wildeman, Anna 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

Subject: Wheeler Hearing Prep - getting started 
Attachments: OW-1 WOTUS.docx; OW-2 LeadCopperRule - Copy.docx; OW-5 Pebble Mine 404c - Copy.docx; OW-6 PFAS -

Copy.docx; OW-7 WIFIA - Copy.docx; OW-10 Conduit - Copy.docx; OW-11 HABS.docx; OW-12 401 Certification.docx; 
OW-13 SpCaseJurisdiction404.docx 

OW Program Office Congressional Contacts, 

We will discuss prep in detail at our 11 am meeting on Thursday, but to get you started, OCI R has tasked us to 
develop hot issue fact sheets, and below is the current list of topics for OW. 

These are for Wheeler's meet and greets as well as for his hearing prep. We can discuss additional topics on 
Thursday. Please think about what other topics we need to develop fact sheet for. 

We need to provide papers to OCIR by Weds, Dec 12. 

Previous fact sheets are attached to help and are noted on the list. 

Fact sheets must use the following format: 

Issue: Describe the specific issue in 1-3 sentences. 
Background: In a concise manner, describe the pertinent historical background information. 
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Key Points: What does the Administrator need to know about this issue? Are there political sensitivities, member 
interests? Is the Agency planning any major actions on the specific topic? What, if any, are the risks with this issue? 
Talking Points: Limited to 2-3 points. The Administrator must be able to read the talking points verbatim, if needed. 

Topics: 
-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

Deliberative Process/ Ex. 5 
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Message 

From: 

Sent: 

To: 

CC: 

Spraul, Greg [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=FD1EA61F0BAA453A93AEB9BCA32DA076-GSPRAUL] 
1/30/2019 3:50:25 PM 
Mclain, Jennifer [/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =2bc5b268184348bbb383a56b0042b603-J en n ifer Mel ai n]; Sawyers, Andrew 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=49214552a00b4ab7b168ec0edbaldlac-Sawyers, Andrew]; Nagle, Deborah 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =33888a2bbe8f48aeb4ad9cc54259fb4e-d nag I e ]; Good in, John 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=3eac342f280a4b9db4079c81f66d1913-JGoodin]; Corr, Elizabeth 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =69 le la bf082a4a5b87 23cc9ac8d9bdf0-ecorr ]; Anderson, Wi 11 ia m 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =041 lcf 4ec84241e5a65a0845e98e 1 fc5-WAnder02]; Orvin, Chris 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =8702df7 cbbe9418584febf8e639a5c66-Orvin, Chris]; La 11 ey, Cara 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=d3546738dflc4770b6e93128d4e5d2fb-CLalley] 
Best-Wong, Benita [/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =6ee 79b3d0fc0429b99f2c0548 lb0b95 7-bbestwon]; Forsgren, Lee 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=a055d7329d5b470fbaa9920celb68a7d-Forsgren, D]; Wildeman, Anna 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Reci pients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A]; McDonough, Owen 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =10a92c7 lb552413694fed6fa08522f 4f-M cDonough, ]; Kramer, Jessica L. 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=7112d115592049c6b99dc721bea9eb3a-Kramer, Jes]; Vazquez, Sharon 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=534a43fcd4684deb8b7850be2f8b49fl-Vazquez, Sharon]; Lousberg, Macara 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=e589fdabe6374c5987d0184b43fb5c57-MLousber]; Shimkin, Martha 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=179c76dd15584e87af889201656c9f9f-Shimkin, Martha]; Lape, Jeff 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =8d208a4970394d869eb5419e lac8d589-J la pe03 ]; Connors, Sandra 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =cc4 f8f838be 7 4de 797ba9f894a0bc7b5-SCON NO RS]; Ti ago, Joseph 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/en=73efdbdlbclf45ba8fc76ceecc3ce5dc-Tiago, Joseph]; Wadlington, Christina 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/en=5fb7cd0baa5e4a6fbldf7e471e2133b6-Wadlington, Christina]; Schollhamer, 
Mary [/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =1f3d9cb938b74af5825edfbfd2e85a bd-MSCH OLLH ]; Bravo, Antonio 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =8bcc8340b32c49888b4ec35177a 70aa6-ABravo] 

Subject: Final Wheeler confirmation QFRs, Fact Sheets, and transcript 
Attachments: 2019.01.28 - FINAL - ALL QFRs Wheeler 01.16.2019.pdf; 2019-01-30 Water pieces from Jan 16 Wheeler EPW nom 

hearing transcript.docx; Final OW Fact Sheets Wheeler Confirmation.zip 

OW Office Directors and Congressional Contacts, 

Attached are the final responses to questions for the record from Wheeler's confirmation hearing. All questions and 
responses are included (not just water). This document is already in the public space as E&E reported on it late 
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yesterday. These responses are a great resource for us to use in other contexts when we are responding to questions on 
these topics. Topics in the QFRs include: WOTUS, PFAS, Lead in Drinking Water, Blending, Marine Debris, VIDA, private 
citizen conservation efforts, Chesapeake Bay, and Lake Champlain. 

Also attached are excerpts from the hearing transcript where Wheeler speaks to water issues. Below is a table of 
contents so you can see the topics that came up. Thanks to Matt Klasen for creating this resource. 

Lastly, 32 fact sheets were developed to help prepare Wheeler for his hearing. The final versions of those fact sheets are 
in the attached .zip file. These are also great resources to use for other purposes. 

Senate EPW has scheduled a vote on Wheeler's confirmation for Feb. 5. 

If you have any questions about any of these materials, feel free to reach out and ask me. 

TOPIC 

Drinking water, PFAS, lead, and WIFIA (Wheeler opening statement) 
PFAS (Sen. Carper) 
WOTUS (Sen. lnhofe) 
Chesapeake Bay (Sen. Cardin) 
AW/A stormwater infrastructure funding task force (Sen. Cardin) 
PFAS (Sen. Capito) 
Drinking water infrastructure (Sen. Capito) 
WOTUS and rural America (Sen. Boozman) 
WOTUS (Sen. Ernst) 
WOTUS (Sen Braun) 
Lead (Sen. Duckworth) 
Marine debris (Sen. Sullivan) 
WIIN/AWIA lead reduction grant program (Sen. Cardin) 

Greg Spraul 
Director, Congressional Affairs Task Force 
Office of Water 
U.S. EPA 
Direct: 202-564-0255 

PAGE 
1 
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2-3 

3-4 
4 
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8 
9 

ED_002364A_00026130-00002 



Message 

From: 

Sent: 

To: 

CC: 

Ruf, Christine [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =A6D66733ESC549 3087EE7F06 7675BC99-CR U F] 
12/3/2018 1:57:51 PM 

Ross, David P [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Forsgren, Lee 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=a055d7329d5b470fbaa9920celb68a7d-Forsgren, D]; Wildeman, Anna 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A]; McDonough, Owen 
[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO H F23SPDL T)/ en=Recip ients/ en =10a92c7 lb552413694fed6fa08522f 4f-M cDonough, ]; G revatt, Peter 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =d3caa0c39ebe44cb9d3ae44da 7543 733-G revatt, Peter]; Mclain, Jennifer 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =2bc5b268184348bbb383a56b0042b603-J en n ifer Mel ai n]; Goodin, John 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=3eac342f280a4b9db4079c81f66d1913-JGoodin]; Connors, Sandra 
[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =cc4 f8f838be 7 4de 797ba9f894a0bc7b5-SCON NO RS]; Nagle, Deborah 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =33888a2bbe8f48aeb4ad9cc54259fb4e-d nag I e ]; Lape, Jeff 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =8d208a4970394d869eb5419e lac8d589-J la pe03 ]; Sawyers, Andrew 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=49214552a00b4ab7b168ec0edba ld lac-Sawyers, Andrew]; Shim kin, Martha 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =179c76dd 15584e87af889201656c9f9f-Sh i m kin, Martha] 

Lousberg, Macara [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=e589fdabe6374c5987d0184b43fb5c57-MLousber]; Farris, Erika D. 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =d3 7183fb40d3482187 e8fl 79 b5b85386-EFa rri s ]; Ti ago, Joseph 
[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en= 73efdbd lbclf45ba8fc76ceecc3ce5dc-Tiago, Joseph]; Maddox, Donald 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=ce03b97f187c4e0b81eaf14f5f2acb8b-Maddox, Donald]; Crawford, Tiffany 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =9e5e3527 42484df5a4efefd79 2633dfb-TCrawf02]; Aguirre, Janita 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =d5e4259e 18284bdebf99c73c19f567fd-JAgu irre ]; Campbel I, Ann 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/cn=Recipients/en=b8c25a0c2fb648b6a947694a8492311e-Campbell, Ann]; Drinkard, Andrea 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/cn=Recipients/en=808a6b 7b65bf44 7f93dad2f510feaf61-ADRI N KAR]; Vazquez, Sharon 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/cn=Recipients/en=534a43fcd4684deb8b7850be2f8b49fl-Vazquez, Sharon]; Torrez, Alfredo 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=Sc5450041bab4612a5a491571ac357b4-Torrez, Alfredo]; Balasa, Kate 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Reci pi ents/ en=97fa4e4009264d0399bd 103e5d 10d212-KBa la sa]; Best-Wong, Benita 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =6ee 79b3d0fc0429b99f2c0548 lb0b9 5 7-bbestwon] 

Subject: OW items of interest from the Ad min. Weekly Rept. Nov 30 

Attachments: OW Items of Interest Administrators Weekly Report 11_30_2018.docx 
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Hi everyone, attached are items of interest to OW taken from the Administrator's Report, Nov. 3, 
2018. Thanks. Christine 
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Message 

From: Best-Wong, Benita [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =6E E79B3D0FC0429 B99F2C05481B0B9 5 7-BBESTWON] 
Sent: 1/24/2019 6:44:29 PM 

To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Forsgren, Lee 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/cn=a055d7329d5b470fbaa9920celb68a7d-Forsgren, D]; Wildeman, Anna 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 
Subject: RE: Request for time sensitive information 
Attachments: Office of Water Shutdown Impacts 1-24-19.docx 

Dave -Attached is what I have compiled thus far. Andrew may be refining his items further; so the OWM entries may 
be slightly modified. 

Regards, 
Benita 

Benita Best-Wong 
Deputy Assistant Administrator 
Office of Water 
US EPA 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-566-1159 

From: Ross, David P 
Sent: Wednesday, January 23, 2019 1:55 PM 
To: Best-Wong, Benita <Best-Wong.Benita@epa.gov>; Forsgren, Lee <Forsgren.Lee@epa.gov>; Wildeman, Anna 
<wildeman.anna@epa.gov> 
Subject: Fwd: Request for time sensitive information 

Sent from my iPad 

Begin forwarded message: 

From: "Jackson, Ryan" <iackson.ryan(Wepa._gov> 
Date: January 23, 2019 at 1:17:07 PM EST 
To: "Greaves, Holly" <greaves.holly@.~.P..i:J.,ggy>, "Wehrum, Bill" <Wehrurn.Bill@.?..P..~!.,.RQY>, "Ross, David P" 
<ross.davidp@epa.gov>, "Wright, Peter" <wright.peter(@epa.gov>, "Dunn, Alexandra" 
<dunn.alexandra(Wepa.gov>, "Bodine, Susan" <bodine.susan@epa.gov> 
Subject: Re: Request for time sensitive information 

This is really what I raised on the phone (or in person) with but I guess the audience I described is 
looking for the cheat sheet or cliff notes. 
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Ryan Jackson 
Chief of Staff 
U.S. EPA 

i Personal Phone / Ex. 6 : 
L--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·. 

On Jan 23, 2019, at 12:49 PM, Greaves, Holly <greaves,holly@epa.gov> wrote: 

Colleagues, 

To ensure that 0MB is aware of any upcoming mission critical impacts and related 
effects, we have been asked to develop a list of priority impacts to major program 
activities should the shutdown continue through April l51. This list should be inclusive of 
critical life/health/safety/economic/other impacts. 

Please help us complete this effort by identifying those high visibility issues that you 
expect will be most significantly impacted should the shutdown continue through April 
l51. The template below should be used when gathering this information, and one 
submission for each major program office should be provided to Carol Terris 
(TerrisD-iml@.~P.~! . .-.8.9.Y) and Maria Williams (WilliamsJVlatia@.~p_§_._ggy) by 3:00 pm on 
Thursday, January 24th

-

• Program office 

• Brief description of major programmatic activity and impact to 

life/health/safety/economy/etc. 

• Date of expected impact on government 

Thank you for your immediate attention. 

Holly W. Greaves 
Chief Financial Officer 
Office of the Chief Financial Officer 
Environmental Protection Agency 
(202) 564-1151 
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Message 

From: 

Sent: 

To: 

CC: 

Spraul, Greg [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=FD1EA61F0BAA453A93AEB9BCA32DA076-GSPRAUL] 
12/14/2018 9:47:46 PM 

Anderson, William [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =041 lcf 4ec84241e5a65a0845e98e 1 fc5-WAnder02]; Corr, Eliza beth 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=691elabf082a4a5b8723cc9ac8d9bdf0-ecorr]; Orvin, Chris 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=8702df7cbbe9418584febf8e639a5c66-Orvin, Chris]; Lalley, Cara 
[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=d3546738dflc4770b6e93128d4e5d2fb-CLalley] 

Stebe, Katherine [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =6dd404af877 c44358d736c2617be55e4-ktel I een]; Ti ago, Joseph 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en= 73efdbd lbclf45ba8fc76ceecc3ce5dc-Tiago, Joseph]; Maddox, Donald 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =ce03b97f187 c4e0b8 leaf14f5f2acb8b-Maddox, Dona Id]; Lape, Jeff 
[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =8d208a4970394d869eb5419e lac8d589-J la pe03 ]; Wad Ii ngton, Christina 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=5fb7cd0baa5e4a6fbldf7e471e2133b6-Wadlington, Christina]; Bravo, 

Antonio [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=8bcc8340b32c49888b4ec35177a 70aa6-ABravo ]; Sawyers, Andrew 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=49214552a00b4ab7b168ec0edba ld lac-Sawyers, Andrew]; Shim kin, Martha 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=179c76dd15584e87af889201656c9f9f-Shimkin, Martha]; Mclain, Jennifer 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =2bc5b268184348bbb383a56b0042b603-J en n ifer Mel ai n]; Goodin, John 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =3eac342f280a4b9d b4079c81 f66d 1913-JGood in]; Connors, Sandra 
[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =cc4 f8f838be 7 4de 797ba9f894a0bc7b5-SCON NO RS]; Nagle, Deborah 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip i ents/ en=33888a2bbe8f48a eb4ad9cc54259fb4e-d nag I e ]; Forsgren, Lee 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=a055d7329d5b470fbaa9920celb68a7d-Forsgren, D]; Best-Wong, Benita 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =6ee 79b3d0fc0429b99f2c0548 lb0b9 5 7-bbestwon]; Vazquez, Sharon 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/cn=Recipients/en=534a43fcd4684deb8b7850be2f8b49fl-Vazquez, Sharon]; Lousberg, Macara 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/cn=Recipients/en=e589fdabe6374c5987d0184b43fb5c57-MLousber]; Drinkard, Andrea 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/cn=Recipients/en=808a6b 7b65bf44 7f93dad2f510feaf61-ADRI N KAR]; Dennis, Al Ii son 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =9bf7959058b241fab18e564e9c957b56-ADen n is]; Wi Idema n, Anna 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en=05dd0af69bfa40429e438b 7646502b99-Wil dema n, A]; McDonough, Owen 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =10a92c7 lb552413694fed6fa08522f 4f-M cDonough,] 

Subject: Wheeler Confirmation Fact Sheets and Questions that went to OCIR 

Attachments: Fact Sheets To OCIR.zip 

Internal/Deliberative 
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OW Congressional Contacts, 

Thank you for all of the hard work developing these papers. Attached is what was sent to OCIR. These are not final as 
OCIR is likely to have comments. These are clean versions. You can use the compare feature in Word to see the changes 
made to the versions you sent. 

Have a great weekend! 

Greg Sprau! 
Director, Congressional Affairs Task Force 
Office of Water 
U.S. EPA 
Direct: 202-564-0255 
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Message 

From: 

Sent: 

Ross, David P [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=119CD8B52DD14305A84863124AD6D8A6-ROSS, DAVID] 

1/18/2019 8:11:03 PM 

To: Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

FW: Cert denied in TVA (6th cir) 

Attachments: 100 - TCWN 6CA - Order denying petition for en bane rehearing.pdf 

fyi 

Regards, 

Dave 

From: Fotouhi, David 

Sent: Friday, January 18, 2019 3:10 PM 

To: Leopold, Matt (OGC) <leopold.Matt@epa.gov>; Ross, David P <ross.davidp@epa.gov> 

Subject: Cert denied in TVA (6th cir) 

Vote was 10-6 against rehearing. 

David Fotouhi 

Principal Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel: +1 202.564.1976 
fotoutlicdavid(a)epa"gov 
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Message 

From: 

Sent: 

Forsgren, Lee [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=A055D7329D5B470FBAA9920CE1B68A7D-FORSGREN, D] 
1/15/2019 1:50:09 PM 

To: Wildeman, Anna [/o=ExchangeLabs/ou=Exchange Administrative Group 

CC: 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 
Sprau I, Greg [/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=fd lea61f0baa453a93aeb9bca32da076-gspraul]; Ross, David P 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Best-Wong, Benita 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOH F23SPDL T)/en=Recipients/en=6ee 79b3d0fc0429b99f2c05481b0b957-bbestwon]; Ross, David P 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =119cd8b52dd 14305a84863124ad6d8a6-Ross, David] 

Subject: RE: QFR Planning 
Attachments: OW-1 Water lnfrastructure_0l-09-19.docx; OW-2 WIFIA Stats_0l-09-19.docx; OW-3 WOTUS_0l-10-19.docx; OW-4 

401 Certification_Clean.docx; OW-5 404c and Pebble_0l-09-19.docx; OW-6 404g Program Assumption_Clean.docx; 
OW-7 OilGas Study_0l-09-19.docx; OW-8 Steam Electric_Clean.docx; OW-9 Nutrients_0l-09-19.docx; OW-10 HABs
Recreational Waters_0l-09-19.docx; OW-11 HABS-Drinking Water_0l-09-19.docx; OW-12 PFAS_0l-09-19.docx; OW-
13 GENX PFBS_0l-09-19.docx; OW-14 PERCHLORATE_Clean.docx; OW-15 Lead in Drinking Water_0l-09-19.docx; 
OW-16 Booker SRF TRANSFER NEWARK_0l-09-19.docx; OW-17 WESTHAMPTON BEACH PFAS_Clean.docx; OW-18 
Chesapeake Bay_0l-10-19.docx; OW-19 GLRI_0l-09-19.docx; OW-20 Columbia River Basin Restoration Act_0l-10-
19.docx; OW-21 Columbia River NPDES Permits_Clean.docx; OW-22 Columbia River Temperature TMDL_Clean.docx; 
OW-23 Delaware NPDES Petitions_Clean.docx; OW-24 Yazoo Pumps_Clean.docx; OW-25 Small Drinking Water 
Systems_0l-9-19.docx; OW-26 304(a) Al criteria-OR-WV_0l-09-19.docx; OW-27 ANV_0l-09-19.docx; OW-28 AWIA 
lmplementation_Ol-10-19.docx; OW-29 Climate Change Water Program_Ol-10-19.docx; OW-30 NY-PFAS ISSUES_0l-
09-19.docx; OW-31 Pb in Newark DW_0l-09-19.docx; OW-32 Water Sub Cabinet_0l-09-19.docx 

All, 

Here are all of the Final Briefing Papers for the confirmation hearing. We should pull together other briefing papers and 
past QFRs. 

Lee 

From: Wildeman, Anna 
Sent: Tuesday, January 15, 2019 8:47 AM 
To: Forsgren, Lee <Forsgren.Lee@epa.gov> 
Cc: Sprau!, Greg <Spraul.Greg@epa.gov>; Ross, David P <ross.davidp@epa.gov>; Best-Wong, Benita <Best
Wong. Benita@epa.gov> 

Subject: Re: QFR Planning 

Benita and Greg, do you know where all of OW's briefing papers and one papers are currently saved? It will be helpful in 

responding to QFRs if we have access to those word files, as well as our previous QFR responses. 

Anna Wildeman 

Principal Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 

Wildeman.Anna@epa_.gov 
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On Jan 15, 2019, at 6:54 AM, Forsgren, Lee <Forsgren,Lee@epa,gov> wrote: 

Great! 

From: Sprau!, Greg 
Sent: Tuesday, January 15, 2019 7:28 AM 
To: Forsgren, Lee <f.9.f?.gren, Lee@.gp9_,g9.y> 
Cc: Ross, David P <ross,davidp@epa,gov>; Wildeman, Anna <wildeman,anna@epa.gov>; Best-Wong, 
Benita <Best--Wong,Benita@epa,gov> 
Subject: Re: QFR Planning 

Ok. I will put together a plan this morning and then give you a call to discuss. 

On Jan 14, 2019, at 3:01 PM, Forsgren, Lee <Forsgren.Lee@epa.gov> wrote: 

Greg, 

Here is the new schedule to respond to the QFRs from the Administrator's confirmation 
hearing. We will need a team to help with the response on a very tight schedule. We 
will talk tomorrow about who that team should be. 

Regards, 
Lee 

D. lee Forsgren 
Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania, Avenue NW 
Room 3219B WJC East Building 
Washington, DC 20460 
202-564-5700 

From: Lyons, Troy 
Sent: Monday, January 14, 2019 2:58 PM 
Subject: RE: QFR Planning 
Importance: High 

Colleagues-per the senior staff meeting, I have updated the timeline of 
deadlines. Please note that QFR responses will be due to OCIR by 10:00am on 
Wednesday, January 23. 

Tentative QFR Timeline 

Deliberative Process/ Ex. 5 
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Deliberative Process I Ex. 5 

Troy M. Lyons 
Associate Administrator 
Office of Congressional & Intergovernmental Relations 
U.S. Environmental Protection Agency 
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Message 

From: Higgs, Michele [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=56D94ESB15744B62BEFF44568579F7DE-HIGGS, MICH] 

Sent: 8/1/2018 3:15:34 PM 

To: Penman, Crystal [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =93662678a6fd4d4695c3df22cd95935a-Pen man, Crysta I] 

CC: Wildeman, Anna [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 

Subject: Steam Electric ELG Briefing for OW 

Attachments: 2018_8_02 Steam Electric ELG Briefing for Dave Rossfinal.pptx 

Good morning Crystal, 

Background materials are attached for this August 2, 11 am meeting. Many thanks. 

M 

Michele A. Higgs 
SEE Scheduler 
Office of Science and Technology 
US Environmental Protection Agency 
1201 Constitution Avenue, NW, 5231F 
Washington, DC 20460 
202.566.2850 
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Message 

From: Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 

Sent: 10/5/2018 9:48:15 PM 

To: Ross, David P [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =119cd8b52dd 14305a84863124ad6d8a6-Ross, David] 

Subject: Fwd: Steam Electric ELG Option Selection Checklist 

Attachments: Steam Electric ELG Options.pptx; ATTO000l.htm 

I'll prepare a response to this email next week for your review. 

Anna Wildeman 

Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue. NW 
Washington. DC 20460 
207..-564-5700 

Wildeman.Anna@epa.gov 

Begin forwarded message: 

From: "Nagle, Deborah" <Nagle.Deborah(@epa.gov> 
Date: October 5, 2018 at 4:14:45 PM EDT 

To: "Wildeman, Anna" <v,rildeman.anna@.?.P..~~-'-g_qy>, "Ross, David P" <ross.davidp_@._?.P..~~-,_ggy> 
Cc: "Best-Wong, Benita" <Best-Wong.Senita@epa.gov>, "Campbell, Ann" <Campbell.Ann@epa.gov>, 
"Wood, Robert" <WoodJ~obert@epa.gov>, "Matuszko, Jan" <l\t1atuszko.Jan@epa.gov> 
Subject: Steam Electric ELG Option Selection Checklist 

Dave and Anna, 

I am following up on the three Steam Electric ELG briefings conducted so far (6/20, 8/02, and 
9/24) to seek your feedback. Attached as a reminder are the options we presented for the[_ ___________ ] 

.--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
i i 

! Deliberative Process I Ex. 5 ! 
i i 
i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

Deliberative Process/ Ex. 5 
L--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

• Do any of these options require revision for the option selection briefing? 
• Is there additional information for these options which was not presented in the 

previous briefings, and which should be added to the option selection briefing? 
• Does OW wish to present a recommendation to the Administrator for the "preferred" 

option(s)? 
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·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-, 

Deliberative Process I Ex. 5 
• Do any of these options require revision for the option selection briefing? 
• Is there additional information for these options which was not presented in the 

previous briefings, and which should be added to the OS briefing? 
• Does OW wish to present a recommendation to the Administrator for the "preferred" 

option(s)? 

Deliberative Process I Ex. 5 
• Is there additional information for these options which was not presented in the 

previous briefings, and which should be added to the option selection briefing? 
• Does OW wish to present a recommendation to the Administrator for the "preferred" 

sub-option(s)? 

Deliberative Process/ Ex. 5 
• Is there additional information on timing issues which was not presented in the previous 

briefings, and which should be added to the option selection briefing? 
• Does the timing presented by staff require revision for the option selection briefing, or 

does OW wish to present this to the Administrator as the "preferred" timing? 
.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-; 
; 
; 
; 
; 
; 
; 
; 
; 
; 
; 
; 
; 

Deliberative Process/ Ex. 5 
i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

Administrator Briefing 

• Does Administrator Wheeler still require a background briefing prior to option 
selection? 

Thanks - I hope this helps you provide us feedback. Please let me know if you need any other 
information to help with your decision making. If it would be helpful we could develop a 1 pager on 

[ ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·Deliberative_ Process_ I_ Ex. __ 5 -·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· i Let me know. 

-Deborah 

Deborah G. Nagle, Actlng Director 
Office of Science and Technology 
1200 Pennsylvania Ave, NW 
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Washington, DC 20460 
Tei: (202} 564-1185 
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Message 

From: Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 
Sent: 7/30/2018 2:03:02 PM 

To: Forsgren, Lee [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/cn=Recipients/cn=a055d7329d5b470fbaa9920celb68a7d-Forsgren, D]; Campbell, Ann 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/cn=b8c25a0c2fb648b6a947694a8492311e-Campbell, Ann]; Ross, David P 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =119cd8b52dd 14305a84863124ad6d8a6-Ross, David] 
Subject: 2018_6_20 Steam Electric ELG Briefing for Dave Ross.pptx 

Attachments: 2018_6_20 Steam Electric ELG Briefing for Dave Ross.pptx 

I think this is the ppt Dave asked for this morning. 
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Message 

From: 

Sent: 

To: 

Subject: 
Attachments: 

Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 
7/17/2018 4:06:54 PM 
Lousberg, Macara [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/cn=e589fdabe6374c5987d0184b43fb5c57-Mlousber] 
OW FY2019 Fall Plan statement of priorities.7.10.2018.dftS (002).docx 
OW FY2019 Fall Plan statement of priorities.7.10.2018.dftS (002).docx 

Macara, minor edits in the attached. Let's discuss the timing if we get push back from OP. 

Thanks 
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Message 

From: 

Sent: 
To: 

CC: 

Subject: 

Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 
7/13/2018 12:05:01 PM 

Drinkard, Andrea [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =808a6b 7b65bf44 7f93 dad2f510feaf61-ADRI N KAR] 

Lousberg, Macara [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/cn=e589fdabe6374c5987d0184b43fb5c57-Mlousber] 

Re: from DPC 

Thanks both of you. Yes let's make sure this is on a morning meeting agenda next week. Thanks! 

Anna Wildeman 
Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
2.02.-564-5700 
WildemanJ\nna(oJepa.gov 

On Jul 13, 2018, at 8:03 AM, Drinkard, Andrea <Drinkard)\ndrea(@epa.gov> wrote: 

We should have talking points/pagers/write ups on all of our priority areas already drafted, so it should 
be easy to adapt to whatever format they want. Ann may ha e something more fitting. 

Maybe we spend a few minutes at an upcoming morning meeting identifying the top 3-5, since many of 
our lists are longer than that. Here's what's on my priority list, which mostly lines up with Macara's list 
of regs. 

Deliberative Process/ Ex. 5 

Sent from my iPhone 

On Jul 13, 2018, at 7:42 AM, lousberg, Macara <LousbergJ\/1acara@epa.gov> wrote: 

Not exactly. We have our draft statement of reg priorities from the fall reg plan and 
agenda we're pulling together right now (see attached). It's just regs though so it won't 

l_ ___ Deliberative_Process/_Ex._5 _ ___iWe could use some of that, plus info from Dave's speeches 
on priorities, to pull something together. 
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<OW FY2019 Fall Plan statement of priorities.7.10.2018.dftS.docx> 

Sent from my iPhone 

On Jul 13, 2018, at 6:04 AM, Wildeman, Anna <wildeman.anna(Wepa,_gov> wrote: 

Do we have something along these lines already prepared? 

Anna Wildeman 

Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5 700 
Wildeman,Anna@epa.gov 

Begin forwarded message: 

From: "Jackson, Ryan" <iacksoruvan@epa,gov> 
Date: July 12, 2018 at 11:53:14 AM EDT 

To: "Wehrum, Bill" <Wehrum.Bill@epa.gov>, 
"Gunasekara, Mandy" <GunasekaraJv1andv@epa.gov>, 
"Woods, Clint" <woods,dint@epa.gov>, "Ross, David P" 

<ross,davidp(Wepa,gov>, "Wildeman, Anna" 

<wildeman.anna(@epa,gov>, "Forsgren, Lee" 

<[9.r._~_gren.Lee@)epa.gqy>, "Wright, Peter" 
<wright.peter(t'Depa.gov>, "Cook, Steven" 

<cook,steven(wepa.gov>, "Beck, Nancy" 

<Beck. Nancv@ .. ~P.iJ.,.ffQY..>, "Baptist, Erik" 
<Baptist Edk@epa.gov> 
Cc: "Bolen, Brittany" <bolen.brittanv@epa.gov> 
Subject: from DPC 

The Domestic Policy Council at the WH will soon send 

each department and agency a letter or a memo 

requesting the top three to five policy priorities from 

our rulemaking program offices. I wanted to place this 

on your radar so you can help our Office of Policy best 

respond to that. 

Ryan Jackson 
Chief of Staff 
U.S. Environmental Protection Agency 
(202) 564-6999 
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Message 

From: 

Sent: 

To: 

Subject: 

Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 

7/11/2018 10:32:29 AM 

Penman, Crystal [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =93662678a6fd4d4695c3df22cd95935a-Pen man, Crysta I] 
Fwd: Pre-brief Steam Electric Call ini ConferenceCode/Ex.6 iasscode ! ConferenceCode/Ex.6! 

Attachments: 2018_6_20 Steam Electric ELG Briefini"tc:i"r"oav·e-Rci"is.pptx; ATT6666:CFit"m_; 

Begin forwarded message: 

From: "Fotouhi, David" <Fotouhi.David@epa.gov> 
Date: July 10, 2018 at 7:09: 14 PM EDT 
To: "Ross, David P" <ross.davidp(a),epa.gov>, "'Y-iJQ~!D.?:P..,_.A!l_l!~" <wilde~,-~1~~-~:~,-~_~{~epa.gov> 
Subject: RE: Pre-brief Steam Electric Can in L~-~!1!_1!~-~-'--~~: __ ~_jpasscode l_conf line_, Ex. 6: 

See slide 12 

David F otouhi 

Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel:+ 1 202.564.1976 
fotouhi.david@epa.gov 

-----Original Appointment-----
From: Fotouhi, David On Behalf Of Ross, David P 
Sent: Wednesday, June 20, 2018 12:45 PM 
To: Ross, David P; Leopold, Matt (OGC); Nagle, Deborah; Wood, Robert; Benware, Richard; 
Fotouhi, David; Neugeboren, Steven; Grevatt, Peter 
Cc: Crawford, Tiffany; Matuszko, Jan; Campbell, Ann; Levine, MaryEllen; Witt, Richard; 
Jordan, Ronald 
Subject: FW: Pre-brief Steam Electric Call in 202-991-04 77 passcode 3464665 
When: Thursday, June 21, 2018 2:00 PM-2:45 PM (UTC-05:00) Eastern Time (US & Canada). 
Where: 3219A WJCE 

From: Ross, David P 
Sent: Wednesday, June 20, 2018 12:26: 18 PM UTC 
To: Ross, David P; Nagle, Deborah; Wood, Robert; Benware, Richard; Fotouhi, David; 
Neugeboren, Steven; Grevatt, Peter 
Cc: Crawford, Tiffany; Matuszko, Jan; Campbell, Ann; Levine, MaryEllen; Witt, Richard; 
Jordan, Ronald 

ED_ 002364A_ 00026335-00001 



1·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·.. 1·-·-·-·-·-·-·-·-·-·-1 

Subject: Pre-brief Steam Electric Call in L conf_line I_Ex. _s_! passcode! cont line_f Ex._6 _! 

When: Thursday, June 21, 2018 6:00 PM-6:45 PM. 
Where: 3219A WJCE 
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Message 

From: Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 
Sent: 7/11/2018 10:32:23 AM 

To: Penman, Crystal [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =93662678a6fd4d4695c3df22cd95935a-Pen man, Crysta I] 

Subject: Fwd: Reconsideration of Steam Electric ELGs 
Attachments: Reconsideration of Steam Electric ELGs.pdf_6_19-22_2017.pdf; ATT0000l.htm; Reconsiderbrief3713final.pptx; 

ATT00002.htm 

Begin forwarded message: 

From: "Fotouhi, David" <Fotouhi.David@epa.gov> 
Date: July 10, 2018 at 7: 18:27 PM EDT 
To: "Wildeman, Anna" <wildeman.anna@D,epa.gov> 
Subject: RE: Reconsideration of Steam Electric ELGs 

David F otouhi 

Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel: + 1 202.564.1976 
fotouhi.david@epa.gqy 

-----Original Appointment-----
From: Fotouhi, David On Behalf Of Shapiro, Mike 
Sent: Wednesday, July 12, 2017 8:52 PM 
To: Schwab, Justin; Baptist, Erik; Greenwalt, Sarah; Southerland, Elizabeth; Wood, Robert; 
Matuszko, Jan; Jordan, Ronald; Fotouhi, David; Neugeboren, Steven; Levine, MaryEllen; 
Zomer, Jessica; Dravis, Samantha; Bolen, Brittany 
Cc: Brown, Byron; Rees, Sarah; Thundiyil, Karen; Covington, James; Benware, Richard; Allen, 
Ashley; Best-Wong, Benita; Evalenko, Sandy; Forsgren, Lee; Sawyers, Andrew; Nagle, 
Deborah; Frace, Sheila; Nasir, Iqra 
Subject: FW: Reconsideration of Steam Electric ELGs 
When: Thursday, July 13, 201711:00 AM-11:45 AM (UTC-05:00) Eastern Time (US & 
Canada). 

1·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-. 1·-·-·-·-·-·-·-·-·-·-·-·-·-·-· . 

Where: 3233 WJCE Call in i cont line/ Ex. 6 :passcode i conf line/ Ex. 6: 
L--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 1---·-·-·-·-·-·-·-·-·-·-·-·-·-

From: Shapiro, Mike 
Sent: Tuesday, May 9, 2017 2:38:59 PM UTC 
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To: Shapiro, Mike; Greenwalt, Sarah; Southerland, Elizabeth; Wood, Robert; Matuszko, Jan; 
Jordan, Ronald; Fotouhi, David; Neugeboren, Steven; Levine, MaryEllen; Zomer, Jessica; 
Dravis, Samantha; Bolen, Brittany 
Cc: Brown, Byron; Rees, Sarah; Thundiyil, Karen; Covington, James; Benware, Richard; Allen, 
Ashley; Best-Wong, Benita; Evalenko, Sandy; Forsgren, Lee; Sawyers, Andrew; Nagle, 
Deborah; Frace, Sheila; Nasir, Iqra 
Subject: Reconsideration of Steam Electric ELGs 
When: Thursday, July 13, 2017 3:00 PM-3:45 PM. 
Where: 3233 WJCE Call in L~-~~~!I~~)I~~I] passcode L~?~!~i~~iJ~~i:~~j 
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Message 

From: 

Sent: 
To: 

Subject: 

Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 

10/23/2018 10:08:52 PM 

Campbell, Ann [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =b8c25a0c2fb648b6a94 7694a849231 le-Campbel I, Ann] 

Re: Steam Electric Power Generating Effluent Guidelines I Effluent Guidelines I US EPA 

Thank you 

Anna Wildeman 
Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 
Wildeman.Anna(a),epa.gov 

On Oct 23, 2018, at 4:47 PM, Campbell, Ann <CampbeU.Ann@epa.gov> wrote: 

Part one of your request. 

https://www.epa.gov/eg/steam-e1ectric-power-generating-effluent-guidelines 

Effluent Guidelines 
&amp;amp;amp;lt;iframe src=&amp;quot;&lt;a 
href="https://www.googletagmanager.com/ns.htm1?id"'''GTM
L8ZB"&gt;https://www.googletagmanager.com/ns.html?id"''"GTM
L8ZB&lt:/a&gt;&amp;quot; height=&amp;quot;O&amp;quot; 
width=&amp;quot;O&amp;quot; 
style=&amp;quot;display:none;visibility:hidden&amp;quot;&amp;amp;amp;gt; 
&amp· amp· amp· It- 1iframe&amp· amp· amp· gt 

' ' ' ,1 ' ' ' ' 

An official website of the United States government. 

United States Environmental Protection Agency 

Contact Us 

Rule Summary 

ED_ 002364A_ 00026356-00001 



EPA promulgated the 
Steam Electric Power Generating Effluent Guidelines and Standards ( 40 CFR 
Part 423) in 1974, and amended the regulations in 1977, 1978, 1980, 1982 and 
2015. The regulations cover wastewater discharges from power plants operating 
as utilities. The Steam Electric regulations are incorporated into NI>f)f~S 
permits. 

On this page: 

• 
• 
• 
• 
• 
• 

What is Steam Electric Power Generating? 

Steam electric plants use nuclear or fossil fuels (such as coal, oil and natural 
gas) to heat water in boilers, which generates steam. The steam is used to drive 
turbines connected to electric generators. The plants generate wastewater in the 
form of chemical pollutants and thermal pollution (heated water) from their 
water treatment, power cycle, ash handling and air pollution control systems, as 
well as from coal piles, yard and floor drainage, and other miscellaneous wastes. 
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These activities are included within the following NAICS codes: 

• 221112 - Fossil Fuel Electric Power Generation 
• 221113 - Nuclear Electric Power Generation 

Note: the NAICS group listings are provided as a guide and do not define the 
coverage of the Steam Electric regulations. For precise definitions of coverage, 
see the applicability sections in 40 CFR F\ut 423. 

Facilities Covered 

The Steam Electric Power Generating Effluent Guidelines apply to a major 
portion of the electric power industry. These are plants primarily engaged in the 
generation of electricity for distribution and sale which results primarily from a 
process utilizing fossil-type fuel or nuclear fuel in conjunction with a thermal 
cycle employing the steam water system as the thermodynamic medium. There 
are approximately 1,100 of these facilities located throughout the United States. 

2015 Final Rule - Amendment 

The 2015 final rule sets the first federal limits on the levels of toxic metals in 
wastewater that can be discharged from power plants . 

• Final rule (November T. 2015) 

Background Documents 

2009 Detailed Study 

EPA conducted a study which provided an industry overview, data on 
wastewater characteristics of coal-fired plants, a description of applicable 
wastewater treatment technologies, a discussion of trends in the use of air 
pollution controls, and a description of environmental impacts. 

• Steam Electric Pov,Jer Generntirnr Point Source Catee:orv: Final Detailed . . . - . . 

Studv Report (2009) 
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Laboratory Analysis of Flue Gas Desulfurization (FGD) 
Wastewater 

• Standard operating procedures fr>r analvses of FGD wastewater 

Rulemaking History 

2015 Amendment 

• Final rule (Novernber 3, 2015) 

1982 Amendment 

Revised BPT, BAT, BCT, NSPS, PSES and PSNS requirements 

• Docmnents, including: 
o Final Rule (November 19, 1982) 

• Development Document 
Industry description, wastewater characterization, treatment 
technologies, regulatory compliance cost estimates and 
pollutant loadings for the final rule 

o Proposed Rule (October 14, 1980) 

1978 and 1980 Amendments 

Amended BPT variance clause 

• Documents, including: 
o Final Rule (September 17, 1980) 
o Final Rule (September 29, 1978) 

1977 Amendment 

Established PSES requirements 

• Docurnents, including: 
o Final Rule (March 23, 1977) 

• Development Document (Pretreatment Supplement) 
o Proposed Rule (October 8, 1974) 
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1974 Initial Rulemaking 

Established BPT, BAT, NSPS and PSNS requirements 

• Documents, including: 
o Final Rule (October 8, 1974) 

• Development Document 
Industry description, wastewater characterization, treatment 
technologies, regulatory compliance cost estimates and 
pollutant loadings for the final rule 

o Proposed Rule (March 4, 1974) 

Additional Information 

For additional information regarding Steam Electric Power Generating Effluent 
Guidelines, please contact Ron Jordan (jordan.ronald(a~epa.gov) or 202-566~ 
1003. 

Ann Campbell 
Chief of Staff ( acting) 
Office of Water 
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Message 

From: 

Sent: 

Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 

10/23/2018 9:45:12 PM 

To: Campbell, Ann [/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =b8c25a0c2fb648b6a94 7694a849231 le-Campbel I, Ann] 

Steam electric 

Ann can you please send me a link or PDF to our proposed and final rule making for steam electric? Also ifwe 
filed anything in the FR on reconsideration, please send that too. 
Thank you! 

Anna Wildeman 
Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 
\Vildeman.Anna(a)epa.gov 
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Message 

From: 

Sent: 
To: 

CC: 

Subject: 

Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 

10/23/2018 6:12:01 PM 

Campbell, Ann [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =b8c25a0c2fb648b6a94 7694a849231 le-Campbel I, Ann] 

Edwards, Crystal [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =0d40b5f15b2a4c438f44bbae5 79d829a-Edwa rds, Crysta I] 

Re: TVA Meeting 

No, just Fotouhi if he can make it. Thanks 

Anna Wildeman 
Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 
Wildeman.Anna(a),epa.gov 

On Oct 23, 2018, at l: 10 PM, Campbell, Ann <CampbeU.Ann@epa.gov> wrote: 

Thanks Anna. You are correct. Deborah is out. Shall I have Rob Wood attend? He is available. 

Ann Campbell 
Chief of Staff (acting) 
Office of Water 

From: Wildeman, Anna 
Sent: Monday, October 22, 2018 7:10 PM 
To: Campbell, Ann <Campbell.Ann@epa.gov> 
Cc: Edwards, Crystal <Edwards.Crystal@epa.gov> 
Subject: Re: TVA Meeting 

If Deborah and Fotouhi can make it, great. But it's pretty short notice and I think Deborah is in 
Texas. 

Anna Wildeman 
Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 
\Vildeman.Anna(a)epa.gov 

On Oct 22, 2018, at 3:06 PM, Campbell, Ann <Campbe1l.Ann@.epa.gov> wrote: 
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Here is agenda Rich Bozek sent. 

• Status of ELG rulemaking 
• Industry Concerns with timing and BAT for BATW and FGD Wastewater 
• TVA-specific concerns regarding once-through scrubbers with high flows 

and low pollutant concentrations 

Ann Campbell 
Chief of Staff (acting) 
Office of Water 

On Oct 22, 2018, at 1 :35 PM, Wildeman, Anna <wildeman.anna(alepa.goy_> 
wrote: 

Please get an agenda for the meeting. I think that will dictate 
whether/how to staff it. 

Anna Wildeman 
Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 
Wildeman.Anna@,epa.gov 

On Oct 22, 2018, at 12:30 PM, Campbell, Ann 
<Campbel1.Ann@epa.gov> wrote: 

Subject: TVA Meeting 

Anna, not sure Crystal was able to obtain an agenda or 
topics for this meeting on Thursday. Do you need us to 
reach out to EEi? Would you like staffing for this 
meeting? 

Location: 1201 Constitution Ave NW Washington DC 20004 WJCE 
3233 Please call 202-564-5700 for escort 

Start: Thu 10/25/2018 2:00 PM 
End: Thu 10/25/2018 2:45 PM 

Recurrence: (none) 

Meeting Status: Meeting organizer 

Organizer: Wildeman, Anna 
Required Attendees: Wildeman, Anna; rbozek@eei.org 
Optional Attendees: McDonough, Owen; Penman, Crystal 

Categories: EZ Record - Shared 

Participants would include: 
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Rich Bozek, EEi 

Brenda Brickhouse, TV A 

Carolyn Koroa, TVA 

Michele Cagley, TVA 

Thank you, please confirm. 

Best, 

Rich 

C. Richard Bozek 

Director, Environmental and Health & 
Safety Policy 

Edison Electric Institute 

701 Pennsylvania Ave., N.W. 

Washington, D.C. 20004-2696 

(202) 508-5641 

Rbozek@eei, org 

Follow EEi on Twitter, Facebook, and 
YouTube. 
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Message 

From: 

Sent: 

To: 

Subject: 

Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 
7/11/2018 10:32:14 AM 

Penman, Crystal [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =93662678a6fd4d4695c3df22cd95935a-Pen man, Crysta I] 

Fwd: Short Overview of Steam Electric 
Attachments: Steam Electric Effluent Limitations Guidelines and Standards Ruleovervie .... docx; ATT0000l.htm; Steam 

Electric_March2917.pptx; ATT00002.htm 

Begin forwarded message: 

From: "Fotouhi, David" <FotouhLDavid@epa.gov> 
Date: July 10, 2018 at 7:18:46 PM EDT 
To: "Wildeman, Anna" <wildeman.anna(wepa.i;_:gy> 

Subject: FW: Short Overview of Steam Electric 

David Fotouhi 

Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel: +1 202.564.1976 
fotouhi.david;a>,epa.gov 

From: Zomer, Jessica 
Sent: Thursday, July 13, 2017 9:20 PM 
To: Levine, MaryEllen <levine.maryellen@epa.gov>; Fotouhi, David <fotouhi.david@epa.gov> 
Cc: Neugeboren, Steven <Neugebon-cn.Steven@)epa.gov> 
Subject: Fwd: Short Overview of Steam Electric 

These are the materials OW will be using for the Administrator briefing tomorrow. Same materials from 
an earlier briefing for Sarah. 

Sent from my iPhone 

Begin forwarded message: 

From: "Matuszko, Jan" <fv1atuszko . .lan(dlepa.gov> 

To: "Zomer, Jessica" <Zomer.Jessica@epa.gov> 
Subject: Fwd: Short Overview of Steam Electric 

Sent from my iPhone 

Begin forwarded message: 
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From: "Matuszko, Jan" <Matuszko.Jan@epa<gov> 

To: "Greenwalt, Sarah" <greenw2ILs2rah@.?.P..~~-'_ggy> 
Cc: "Forsgren, Lee" <Forsgren,Lee@lepa.gov>, "Shapiro, Mike" 
<ShapimMike@)epa<go.y_>, "Best-Wong, Benita" <_(?.?.'.?.t.:: 
WongJ3enita(dlepa.gov>, "Campbell, Ann" <Campbell,Ann(dlepa.gov>, 
"Southerland, Elizabeth" <5outherland,Elizabeth@epa.gov>, "Wood, 
Robert" <Wood,Robert@epa.gov> 

Subject: Short Overview of Steam Electric 

Hello Sarah, 

I've attached the brief two-pager that we used for the very first briefing 
with you on Steam Electric (March 31). We also provided (but did not 
discuss) a detailed Power Point. I attached it as well to the extent you 
wish to share that with the Administrator. I am thinking the illustration 
of a power plant that shows the wastestreams addressed in the rule 
(page 12 of the Power Point) may be helpful. 

Jan 
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Message 

From: Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 

Sent: 7/11/2018 10:32:05 AM 

To: Penman, Crystal [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =93662678a6fd4d4695c3df22cd95935a-Pen man, Crysta I] 

Subject: Fwd: Steam Electric Briefing 

Attachments: steamreconsiderationonepager721final.docx; ATT0000l.htm; ReconsiderbriefforAdmin_appendix.pptx; 

ATT00002.htm 

Begin forwarded message: 

From: "Fotouhi, David" <FotouhLDavid@epa.gov> 
Date: July 10, 2018 at 7:19:47 PM EDT 
To: "Wildeman, Anna" <wildeman.anna(illepa.i;_:gy> 

Subject: FW: Steam Electric Briefing 

David Fotouhi 

Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel: +1 202.564.1976 
fotouhi.david;a>,epa.gov 

From: Matuszko, Jan 
Sent: Friday, July 21, 2017 11:20 AM 
To:: _____________________________ Administrator I _Ex. _6 ___________________________ j; G reenwa It, Sarah <greenwa IL sa ra h@epa.gov>; 

Forsgren, Lee <Forsgren.Lee@epa.gov>; Shapiro, Mike <Shapiro.Mike@Jepa.gov>; Jordan, Ronald 

<.Jordan.Ronald(?.?.!!?.P.§_,_gqy_>; Wood, Robert <Wood.Robert:@ .. ?.P.i~_,_ggy>; Levine, MaryEllen 
<levinexnarvellen@epa.gov>; Bolen, Brittany <bolen.brittanv@epa.gov>; Zomer, Jessica 
<Zomer.Jessica@)epa.gov>; Brown, Byron <brown.byron@epa.gov>; Fotouhi, David 
<fotouhi.david@epa.gov> 
Cc: Neugeboren, Steven <Neugeboren.5teven@epa.gov> 
Subject: RE: Steam Electric Briefing 

Sending the materials in case anyone wants them electronically. We will be using the word file. Power 
Point file is supplemental information. 

-----Origi_na I_ Appo i ntm_ent----- ·-·-·-·-·, 

Fro111 Administrator/ Ex. 6 ! 
Senthrrn-r-s·crnv;-rnTf-ZU,-·2U1T1:oi PM 
To::_Administrator/Ex.s_i Scott; Greenwalt, Sarah; Forsgren, Lee; Shapiro, Mike; Jordan, Ronald; Wood, Robert; 

Levine, MaryEllen; Bolen, Brittany; Matuszko, Jan; Zomer, Jessica; Brown, Byron; Fotouhi, David 
Cc: Neugeboren, Steven 
Subject: Steam Electric Briefing 
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When: Friday, July 21, 2017 11:45 AM-12:15 PM (UTC-05:00) Eastern Time (US & Canada). 

Where: Administrator's Office 

Handling: Sarah, David, Lee, Brittany, Byron, Career Staff: Mike Shapiro, Ronald Jordan, Robert Wood, 
Mary Ellen Levine, Jan Matuszko, Jessica Zomer 

ED_002364A_00026366-00002 



Message 

From: Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 
Sent: 7/11/2018 10:31:57 AM 

To: Penman, Crystal [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =93662678a6fd4d4695c3df22cd95935a-Pen man, Crysta I] 
Subject: Fwd: role of cost, cost-effectiveness, cost-benefit in ELGs 

Attachments: case law.doc; ATT0000l.htm; ELGs legal presentation for WH (revised)2.pptx; ATT00002.htm; Cost Effectiveness.pdf; 

ATT00003.htm; Cost Benefit.pdf; ATT00004.htm 

Begin forwarded message: 

From: "Fotouhi, David" <Fotouhi.David@epa.gov> 
Date: July 10, 2018 at 7:20:08 PM EDT 
To: "Wildeman, Anna" <wildeman.anna(wepa.i;_:gy> 
Subject: FW: role of cost, cost-effectiveness, cost-benefit in ELGs 

David Fotouhi 

Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel: +1 202.564.1976 
fotouhi.david;a>,epa.gov 

From: Zomer, Jessica 
Sent: Friday, July 21, 2017 11:40 AM 
To: Fotouhi, David <fotouhi.david@epa.gov> 
Cc: Neugeboren, Steven <Neugebon-cn.Steven@)epa.gov>; Levine, MaryEllen 
<lev1ne.rnaryellen@)epa.gov> 
Subject: role of cost, cost-effectiveness, cost-benefit in ELGs 

David, 

Attached are some materials regarding the role of cost, cost-effectiveness and cost-benefit 
analysis in ELGs. The first is a document with relevant case law excerpts. The second is a 
power point presentation that Steve gave on ELGs. The third and fourth are comment 
responses that I wrote in response to public comments on the 2015 ELG rule. 

Jessica Hall Zomer 

Office of General Counsel 
U.S. Environmental Protection Agency 
1200 Perrnsylv,mia Avenue., NW, Mail Code 2355/\, Washington, DC 204-60 
TeL (202} 564~3376 I zomer.jessica(@epa.gov 
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Effluent Limitations Guidelines and Standards for the Steam Electric Power Generati11g Point Source Categmy: 
EPA 's Response lo Public Comments 

6.e. Regulatory Options - Ponds/Impoundments Used for Treatment 

Commenter Name: Basil G. Constantelos 
Commenter Affiliation: Midwest Generation, LLC. 
Document Control Number: EPA-HQ-OW-2009-0819-4464-Al 
Comment Excerpt Number: 3 
External Review Hag: No External Review 
External Review Incorporated into Response: No 

Comment Excerpt: 

Midwest Gen strongly supports EPA's proposed options that recognize the performance of 
gravity settling at surface impoundments as best available technology economically achievable 
(BAT) for bottom ash transport water, including EPA's preferred options 3a, 3b, and 3, as well 
as EPA's proposed options 1 and 2. This technology is environmentally protective, its 
effectiveness for treating bottom ash transport water is well-documented, it is the technology 
used by a majority of facilities, and it is entirely supported by the statutory factors EPA must 
consider in establishing BAT. In contrast, EP.A's options that would establish dry handling or 
closed loop systems as BAT for bottom ash transport water is cost-prohibitive, presents 
significant feasibility concerns, and would not result in benefits that would outweigh or justify 
the significant costs. 

Comment Response: 

The final rules establishes BAT limitations and PSES applicable to discharges of bottom ash 
transport water based on dry handling or closed-loop technologies, except for discharges from 
generating units smaller than or equal to 50 rvrw or units that are oil-fired. EPA disagrees with 
the commenter that surface impoundments represent BAT for control of bottom ash transport 
water discharges. As described in preamble Section VIII, EPA selected dry handling or closed 
loop systems as the technology bases for control of bottom ash transp011 water discharges 
because they are available, they are economically achievable as they are atfordable to the 
industry as a whole, and they have acceptable non-water quality environmental impacts. For the 
reasons explained in preamble section VIII.C.3, EPA did not select surface impoundments as the 
BAT basis for control of bottom ash transp011 water discharges. Most importantly, they would 
not result in reasonable further progress toward the national goal of eliminating the discharge of 
all pollutants, particularly toxic pollutants (see CWA section 30l(b)(2)(A)). 

EPA disagrees with the commenter that BAT limitations based on dry handling or closed loop 
systems are "cost-prohibitive." The final rule is economically achievable as it is affordable to 
the industry as a whole, as required by the Clean Water Act. See sections VIII.C.9 and IX.C of 
the preamble and Chapter 5 of the RIA 

EPA disagrees with the commenter that BAT limitations based on dry handling or closed loop 
systems present "feasibility concerns," especially in light of the significant amount of the 
industry that already employs these technologies. See preamble section VIII.C.3, the TDD, and 
responses to comments in comment code 16.a. 
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Effluent Limitations Guidelines and Standards for the Steam Electric Power Generati11g Point Source Categmy: 
EPA 's Response lo Public Comments 

Finally, the commenter states that the zero discharge limitations and standards applicable to 
bottom ash transport water discharges "would not result in benefits that would outweigh or 
justify the significant costs." As the preamble discussion makes clear, EPA's decisions on the 
final rule are based on the factors specified by Sections 301, 304, and 306 of the Clean Water 
Act - most importantly, the technologies selected in the final rule are ''available" and 
"demonstrated" and the final rule is ''economically achievable" for the industry as a whole. 
EPA's decisions on the final rule are not based on a benefits analysis, which EPA conducts 
pursuant to Executive Order. The Clean Water Act does not direct EPA to weigh benefits 
against costs in establishing effluent limitations based on Best Available Technology 
Economically Achievable ("BAT"), and multiple judicial decisions have noted that BAT, unlike 
Best Practicable Technology ("BPT"), is to be established without reference to cost-benefit 
analysis. See EPA v. Nat 'I Crushed Stone Ass 'n, 449 U.S. 64, 70-71 (1980) (''[I]n assessing 
BAT[,] total cost is no longer to be considered in comparison to effluent reduction benefits."); 
Ass 'n qf Pac. Fisheries v. EPA, 615 F .2d 794, 818 (9th Cir. 1980) ("The conspicuous absence of 
the comparative language contained in section 304(b)CI )(B) leads us to the conclusion that 
Congress did not intend the Agency or this court to engage in marginal cost-benefit 
comparison."); Am. Iron & Steel v. EPA, 526 F.2d 1027, 1051-52, 1053 n.54 (3d Cir. 1975) 
(''there should be no cost-benefit analysis" for BAT); Nat'! Ass 'n ofA1etal Finishers v. EPA, 719 
F.2d 624, 659 (3d Cir. 1983) ("BPT is designed to eliminate inefficient discharges, i.e., where 
the benefits of pollutant reduction exceed the costs .... BAT assumes that inefficient discharges 
have been eliminated ... [and] require[es] the remaining dischargers to eliminate 'efficient' 
discharges, [including] where the costs outweigh the benefits of pollutant reduction."). 

Nonetheless, even if EPA were to consider the relationship between costs and benefits as a 
decision factor for the final rule, the result would be unchanged. As detailed in the Benefit Cost 
Analysis, prepared pursuant to Executive Order, the estimated annual social cost of the final 
steam electric rule is $480 million. EPA calculated that the final rule will reduce pollutant 
discharges by 1.4 billion pounds per year (see Section X of the final rule preamble). EPA notes 
that its pollutant reductions estimates only account for pollutants that EPA identified as 
"pollutants of concern." Where the final rule establishes zero discharge limitations and standards 
(such as for pollutants in fly ash transport water, bottom ash transport water, and FGMC 
wastewater), the rule eliminates the discharge of all pollutants present in the wastewater, not only 
pollutants of concern. Nonetheless, the estimated degree of pollutant discharge reductions in this 
rule is significant, it represents a large portion of the remaining discharges of toxic pollutants to 
the nation's waters by any point source category, and given the Clean Water Act's ultimate goal 
of pollutant discharge elimination (see 33 U.S.C. § 125 l(a)(l )) it is a benefit that alone justifies 
the cost of the rule. 
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Effluent Limitations Guidelines and Standards for the Steam Electric Power Generati11g Point Source Categmy: 
EPA 's Response lo Public Comments 

In addition, EPA was able to monetize some, although not all, of the social benefits associated 
with the final rule. In EPA' s experience, monetization of the benefits of environmental rules, 
particularly effluent limitations guidelines, is much more difficult than monetization of costs, due 
in large part to a lack of relevant data. 1 Nevertheless, of the benefits that were monetized, EPA 
estimated $451 to 566 million annually. The human health benefits from surface water quality 
improvements and the benefits associated with improvements in ecological conditions from 
decreased pollutant loadings amount to $40 to $147 million annually. EPA calculated $411 to 
418 million annually in "ancillary" benefits associated with avoided impoundment failures and 
increased ash marketing, as well as human health benefits from air quality improvements and 
climate-change related benefits. These ancillary benefits represent valid social benefits of the 
action that are reasonably foreseeable, and not speculative. Just as the Act requires EPA to take 
into account the non-water quality environmental impacts of its effluent limitations guidelines, it 
follows that if EPA were to consider costs and benefits, EPA would be permitted to consider, to 
the extent possible, monetized benefits beyond those immediately associated with pollutant 
discharge reductions to the nation's waters. EPA further found that low-income and minority 
populations would disproportionately benefit from the rule, and this consideration of equity 
should also be taken into account (see the RIA). 2 In addition, there are many categories of 
benefits that EPA could not monetize for the final rule, including expected reductions in adverse 
human health effects (non-cancer effects) from exposure to pollutants through fish consumption, 
reductions in adverse human health effects (cancer and non-cancer effects) from exposure to 
pollutants through recreation in and on the water, reductions in drinking water treatment costs 
that are mainly borne by the public, increased tourism, and increased property values (see 
preamble Section XIV.D, the Environmental Assessment, and the Benefit and Cost Analysis for 
a listing and discussion of these and other non-monetized benefits). Together, the expected 
benefits able to be monetized, along with the recognition of those that were not, justify the costs 
of the final rule. 

1 In general, the costs borne by regulated entities tend to be easier to ascertain than the benefits to broad 
populations. See, e.g., Frank Ackerman & Lisa Heinzerling, "Priceless: On Knowing the Price of Everything and 
the Value of Nothing," p. 40 (2004) C[M]ost cost-benefit analyses could more accurately be described as 'complete 
cost-incomplete benefit' studies. Most or all of the costs are readily determined market p1ices. but many important 
benefits cannot be meaningfolly quantified or priced .... "); David M. Driesen, "Is Cost-Benefit Analysis Neutral'','' 
77 U. COLO. L REV. 335, 339---42 (2006) (explaining that costs are often relatively easy to quantify using market 
data but that these estimates tend to be too high. while benefits can be '·extraordinarily difficult" to quantify and 
monetize); Robert H. Frank. ·'Why Is Cost-Benefit Analysis So Controversial?." 29 l LEGAL STUD. 913, 928 
(2000) (indicating that cost-benefit analysis can be controversial because costs are much easier to quantify than 
benefits, particularly in the environmental and health fields). And, Executive Order 13563 recognizes that "some 
benefits and costs are difficult to quantify.'' 
2 E.O. 13563 specifica11y recognizes that "equity" and ''fairness'' should be taken into account This is applicable 
here, where the final rule addresses externalities, i.e., pollution that a few entities generate on the waters e1~oyed by 
all. 
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Effluent Limitations Guidelines and Standards for the Steam Electric Power Generati11g Point Source Categmy: 
EPA 's Response lo Public Comments 

Although not equivalent to an analysis of social costs and social benefits, EPA also analyzed the 
cost' per toxic-weighted pound4 of pollutant removals attributable to the final rule, which the 
Agency calls a "cost-effectiveness" analysis. Like cost-benefit analysis, this analysis enables one 
to quantify a measure of something that is gained (pollutant reductions) in exchange for a cost 
imposed. EPA uses a cost per pound analysis when establishing BPT, and the courts and caselaw 
have recognized that EPA may use a "limited" cost-benefit balancing test when establishing 
BPT, sometimes called the "wholly disproportionate" test. c",'ee EPA v. Nat 'l Crushed Stone 
Ass 'n, 449 U.S. 64, 71 n.10 (1980); EI du Pont de Nemours & Co. v. Train, 430 U.S. 112, 129-
30 ( 1977). This means that, for BPT, EPA may impose costs as long as they are not wholly 
disproportionate to the effluent reductions achieved. For BAT (and the analogous pretreatment 
standards for existing sources, PSES) or Best Available Demonstrate Control Technology 
("BADCT") (and the analogous pretreatment standards for new sources, PSNS) levels of control, 
EPA did not base the final rule on its cost-effectiveness analysis because the statute does not 
direct EPA to consider cost in relation to pounds of pollutant removals. EPA views a cost
effectiveness-type analysis as more appropriate for use in establishing limitations reflecting BPT 
rather than BAT, based on the different language used in the Act to describe these separate 
technology-forcing steps. For the role of cost-effectiveness in EPA's decisions for the final rule, 
see response to DCN EP.A-HQ-OW-2009-0819-4655, Excerpt Number 27 in Comment Code 
6.h.). It~ however, EPA were to base its decisions on the final steam electric rnle on an analysis 
of cost per toxic-weighted pound of pollutant removals, it would also make the same decisions. 

Collectively, the final BAT requirements have a cost-effectiveness ratio of $134 per pound
equivalent ("lb-eq."). This cost-effectiveness ratio is well within the range of cost-effectiveness 
ratios for BAT requirements in other industries. A review of approximately 25 of the most 
recently promulgated or revised BAT limitations shows BAT cost-effectiveness ranging from 
less than $1/lb-eq. (Inorganic Chemicals) to $404/lb-eq. (Electrical and Electronic Components). 
In addition, collectively, the final PSES, which are analogous to BAT limitations, have a cost 
effectiveness of $1,228/lb-eq. This ratio is higher than the cost-effectiveness of PSES in other 
industries, which range from less than $1/lb-eq. (Inorganic Chemicals) to $380/lb-eq. 
(Transportation Equipment Cleaning), based on a review of approximately 25 of the most 
recently promulgated or revised categorical pretreatment standards. Nonetheless, there are very 
few plants (three) that are indirect dischargers, and the cost-effectiveness for one of the three 
indirect dischargers significantly elevates the average value for all three combined. EPA 
calculated costs for this plant based on a full conversion of its bottom ash handling system to dry 
handling. It is more likely, however, that this plant would choose to implement modifications 
that would enable it to completely recycle its bottom ash transport water in order to meet the zero 
discharge standard, rather than undertake a full conversion. In that event, the costs to this 

3 Here. the costs are the estimated annualized incremental pre-tax costs to comply with alternative regulatory 
options, stated in 1981 constant dollars. The annual costs include the annualized capital outlays for equipment and 
recurring expenses for operating and maintaining compliance equipment and meeting monitoring requirements. 
4 Pollutants differ in their toxicity. EPA thus adjusts the estimated reductions in discharges, or pollutant removals, 
associated with a regulatory option by multiplying the estimated removal quantity for each pollutant by a 
normalizing toxic weight (toxic-weighting factor, or '"TWF'). The use of T\VFs allows the removals of different 
pollutants to be expressed on a constant toxicity basis. In the case of indirect dischargers. the removal also accounts 
for the effectiveness of treatment at Publicly Operated Treatment Works ("POTWs''). See the Regulatory Impact 
Assessment for more details about how EPA accounts for differences in toxicity of pollutants of concern through the 
use ofTWFs. 
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Effluent Limitations Guidelines and Standards for the Steam Electric Power Generati11g Point Source Categmy: 
EPA 's Response lo Public Comments 

indirect discharger - and consequently the cost-effectiveness value for all indirect dischargers, 
combined - would be lower. Moreover, it is critical to establish PSES at the same level as BAT 
in this rule to avoid creating an unintended incentive for plants to start sending their wastewater 
to POTWs in an attempt to avoid the requirements of the final rule. Therefore, although EPA did 
not base its BAT/PSES/BADCT/PSNS decisions in the final steam electric rule on ''cost
effectiveness," even if it did, based on the considerations presented here, EPA would conclude 
that the cost per toxic-pound equivalent of pollutant removals for its final steam electric rule is 
justified. 

Commenter Name: Gary A Dawson 
Commenter Affiliation: Consumers Energy Company 
Document Control Number: EPA-HQ-OW-2009-0819-4452-.A.2 
Comment Excerpt Number: 10 
External Review Flag: No External Review 
External Review Incorporated into Response: No 

Comment Excerpt: 

BAT for Bottom Ash Transport Water 

Consumers Energy is supportive ofEPA's determination, for preferred options 3a, 3b, 3, that 
Best Available Technology (BAT) for bottom ash is the same as "Best Practical Control 
Technology Currently Available" (BPT), namely, a surface impoundment. However, we see no 
reason not to extend this BPT as BAT to Option 4a for units over 400 MW. 

Bottom ash generally is an inert material or nearly so. EPA has no technical basis for assuming 
that the bottom ash waste stream includes the same pollutants of concern present in other CCR 
waste streams. \Ve agree with UWAG's analysis that the toxicity of the bottom ash transport 
water expressed in toxic weighted pounds equivalent (TWPEs) in this proposed rules document 
has been overestimated by more than an order of magnitude. As such, we see no reason not to 
extend the BAT/BPT detennination for wet bottom ash handling and surface impoundments to 
units larger than 400 MW, or to deviate from EPA's long-standing position that the small amount 
of toxics in bottom ash transport water does not justify dry handling or a dosed-loop system, 
regardless of unit size. There certainly is no compelling benefit/cost argument for requiring 
existing units of any size to spend several tens of millions of dollars per unit to convert to a dry 
or zero liquid discharge system. \Ve urge EPA to adopt the surface impoundment and wet 
transport BPT as BAT for all options. 

Comment Response: 

See response to DCN EPA-HQ-OW-2009-0819-4464-Al, Excerpt Number 3. 

EPA disagrees that bottom ash is "an inert material or nearly so." Following proposal, EPA 
expanded its bottom ash characterization dataset, based on responses to public comments. See 
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Effluent Limitations Guidelines and Standards for the Steam Electric Power Generati11g Point Source Categmy: 
EPA 's Response lo Public Comments 

External Review _Flag: No External Review 
External Review Incorporated into Response: No 

Comment Excerpt: 

D. EPA's Estimates of DoHars per TWPE Are Too Low 

Because of various inappropriate methods, assumptions, and choices of data, EPA' s calculations 
of $/TWPE for the steam electric industry are underestimated. For individual wastestreams, 
EPA finds costs of only $27 to $107: 

The cost-effectiveness for zero discharge of fly ash transport and FGMC wastewater, as in 
Option 3a, is $27 per TWPE removed. The cost effectiveness of chemical precipitation alone is 
$70 per TWPE removed, while the cost effectiveness of chemical precipitation plus anaerobic 
biological treatment, which is included in all options except Option 3a, is $60 per TWPE 
removed. The cost effectiveness of zero discharge of bottom ash transport water for all units 
more than 50 l'vfW is $107 per TWPE. In comparison, when this requirement is applied only to 
units more than 400 MW, as in Option 4a, the cost effectiveness value is $99 per TWPE 
removed. 

EPA, "Technical Development Document for the Proposed Effluent Limitations Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category," EP A-821-R-13-002 
(April 2013), EPA-HQ-OW-2009-0819-2257 (2013 TDD) at 8-34; see alm 78 Fed Reg. at 
34,474 col. 1 and 34,504 (Table XH-1). 

Correctly calculated, the costs per TWPE are much higher, 

Comment Response: 

See response to DCN EPA-HQ-OW-2009-0819-4655, Excerpt Number 22 and response to DCN 
EPA-HQ-OW-2009-0819-4448-Al, Excerpt Number. 

Commenter Name: Elizabeth E. Aldridge, Hunton & Williams 
Commenter Affiliation: U\VAG 
Document Control Number: EPA-HQ-OW-2009-0819-4655 
Comment Excerpt Number: 27 
External Review _Flag: No External Review 
External Review Incorporated into Response: No 

Comment Excerpt: 

A. By :Longstanding Precedent, No BAT Requirement ShouJd Cost l\fore than $404 (in 
1981 Dollars) per TWPE 
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Effluent Limitations Guidelines and Standards for the Steam Electric Power Generati11g Point Source Categmy: 
EPA 's Response lo Public Comments 

EPA cites the highest cost per TWPE as $404 in 1981 dollars: 

A review of approximately 25 of the most recently promulgated or revised BAT limitations 
shows BAT cost-effectiveness ranging from less than $1/lb-eq (Inorganic Chemicals) to $404/lb
eq (Electrical and Electronic Components), in 1981 dollars. 

78 Fed. Reg. at 34,504 col. 1-2. Typically the cost has been less than $200. 68 Fed. Reg. 
25,686, 25,701 col. 3 (May 13, 2003). 

In several past EL(i mlemakings, EPA published a table of cost-etTectiveness estimates by 
industry category. In four cost-effectiveness analyses, dated 1996-2000, the highest cost per 
equivalent pound (that is, pound of pollutant adjusted for toxicity) was listed as $404 in 1981 
dollars 2. 

In the mlemaking for Metal Products and Machinery (MP&M), EPA determined that a 
technology was not BAT when it had a cost of $1000/PE because this was ''substantially greater" 
than what EPA had typically imposed for BAT technology in other industries, generally less than 
$200/PE. 68 Fed. Reg. at 25,701 col. 3; see also id at 25,702 col. 2. In the same rulemaking, 
EPA said that $455/PE was "very expensive per pound removed." EPA's "Development 
Document for the Final Effluent Limitations Guidelines and Standards for the Metal Products 
and Machinery Industry,'' EPA-821-B-03-001 (Feb. 2003) (l'vfP&M Development Document) at 
9-21 to -22. A cost of $420/PE was ''quite expensive." Id. at 9-13. 

Thus far, then, UW AG agrees with EPA: cost-effectiveness analysis is (at least) a "useful tool," 
and in other mlemakings EPA has typically imposed costs ofless than $200/TWPE and no more 
than $404 (in 1981 dollars). Indeed, as the attached NERA report observes, the mean is 
$47/TWPE, and the median is $15/TWPE. UWAG has several recommendations, however, as to 
how the cost-effectiveness analysis should be conducted, as explained below. 

2 See '"Cost Effectiwness Analysis of Final Effluent Limitations Guidelines and Standards for the Coastal Subcategory of the Oil and Gas 

Extraction Point Source Category," 821-R-96-021 (October 1996), Table 5-1 at 5-2 to 5-3, 

]1Hµ.:/11epis.c'µa.l!ew/Exs;!ZvPlfRLcgi 0 Dnckc;y 201103,(lV.tx!: ''Economic Analysis and Cost-Effectiveness Analysis of Proposed Eflluent 

Limitations Guidelines and Standards for Industrial Waste Com bus tors" [for proposed rule], EPA-821-B-97-0 l O (January 1998) at C-E 4-2 and 

4-3. http://o0p1s e11n,'!m':Exe:Z.vPURLc,!.1?Docke\· 20fJ02HH8.lxt: EPA Ofike of Water, "Cost-Effectiveness Analysis of Proposed Efilueot 

Limitations Gniddmes and Standards for the i\frtal Products and :Vfachinc,ry Industry" (EPA-821-B-00-007 Dc,cc,mber 2000). page JO (page 13 of 

the electronic version), [for proposed ruk]. 

liHp /iwaler,·:pa Rov/,:cikch/was1.e1.ed1i,rntdeimpmiaploa,J/2l.i(Jl I) I 10 ,rntde rnprn prupo,al rnprn ce pdr EPA, ''Cost-Effoctivens,ss Analysis 

ofEflluent Limitation Guidelin0s and Standard:, for th0 Centralized Waster Tr0atrnent Industry'' (undated but !isled in support of final rule of 

December 2000) at 4-3, http:!/w:1kr.ep:uwv/scikch/wa:,kkchil!uidd!rrntm,;ntiuploadi200G 12 2::, ,rnide cwt final etfoctic•q1dt; see also 

·'Cost-Effoct1venc,ss Analysis of Effluent Limitations and Standards for the Nonforrons Metals Fom11ng and Metal Powders Industry," 

PB93158970 (August 1985) at 3-15 Tabk 3.7. 

Comment Response: 

4-455 

ED_002364A_00026378-00002 



Effluent Limitations Guidelines and Standards for the Steam Electric Power Generati11g Point Source Categmy: 
EPA 's Response lo Public Comments 

EPA explained the bases for the options it selected in the preamble to the final rnle. In particular, 
sections 30l(b) and 304(b) of the Clean Water Act specify that Best Available Technology 
Economically Achievable ("BAT") represents et11uent limitations that are technologically 
available and economically achievable after a consideration of the following factors: the age of 
equipment and facilities involved, the process employed, the engineering aspects of the 
application of various types of control techniques, process changes, the cost of achieving such 
effluent reduction, non-water quality environmental impacts (including energy requirements), 
and such other factors the Administrator deems appropriate. 

Several commenters stated that EPA' s final rule should be "cost-effective" or that EPA should 
choose only "cost-effective" options. EPA interprets these statements about cost-effectiveness as 
using the term in the casual sense, similar to the notion of "bang for your buck." These 
commenters, however, do not identify what they view as constituting "cost-effective." Thus, 
considering "cost-effectiveness" in this general respect is not especially useful. Nonetheless, 
EPA notes that, in some cases, for the final rule, EPA did reject ce1iain technology options for 
controlling specific wastestreams because there was another technology option that better 
controlled that wastestream and at a lower cost. See discussion of chemical precipitation for 
control of ash transport water in the TDD. 

Other commenters stated that EPA should have selected different options for the final rnle based 
on EPA's or their own "cost-effectiveness" analysis of those options. EPA interprets these 
statements about cost-effectiveness to refer to the kind of cost-effectiveness analysis that EPA 
traditionally performs for ELGs. In its effluent guidelines rulemakings, EPA uses the term "cost 
effectiveness" as a measure of the cost5 per pound of pollutant discharge reduction (for BAT, 
these pollutant discharge reductions are normalized to account for the different toxicity among 
pollutants6

). Indeed, this commenter uses the term cost-effectiveness to mean a measure of cost 
per pound of toxic-weighted pound of pollutant discharge reduction. This commenter fmiher 
states that "No BAT Requirement Should Cost ]\,fore than $404 (in 1981 Dollars) per 
TWPE." While EPA often calculates and presents cost-effectiveness values when conducting 
ELG rulemakings (see section XV of the preamble), it generally does not use cost-effectiveness 
as a decision criterion in establishing BAT, and it did not use the results of its "cost
effectiveness" analysis as the basis for its decisions on the steam electric ELGs. EPA's decision 
is consistent with the statute in a number of ways. 

5 Here, the costs are the estimated annualized incremental pre-tax costs to comply with alternative regulatory options, stated in 
1981 constant dollars. The annual costs include the annualized capit.al outlays for eqmpment and recurring expenses for operating 
and maintaining compliance equipment and meeting monitoring requirements. 
6 EPA adjusts the estimated reductions in discharges, or pollutant discharge reductions. associated with a regulatory option by 
multiplying the estimated reduction quantity for each pollutant by a normalizing toxic weight (toxic-weighting factor, or ·'TWF"). 
Tb.e use ofTWFs allows the reductions of different pollutants to be expressed on a constant toxicity basis. In the case of indirect 
dischargers. the reduction also accounts for the effectiveness of treatment at Publicly Operated Treaunent Works ("POTW s'·· ). 
See the Regulatory Impact Assessment for more details about how EPA accounts for differences in toxicity of pollutants of 
concern through the use ofTWFs. 
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The 1972 amendments to the modern Clean Water Act adopted a technology-forcing approach to 
pollutant reductions, meaning it is intended to reflect what technology can achieve. 7 Congress 
adopted this approach in response to the failure of the prior approach under the Federal Water 
Pollution Control Act, in which regulation was predicated on having to demonstrate the 
environmental effects of control on receiving waters: 

"The earliest version of the federal Water Pollution Control Act was passed in 1948 and 
amended five times before 1972. Throughout that 24 year period, Congress attempted to use 
receiving water quality as a basis for setting pollution control standards .. At the end of that 
period, Congress realized not only that its water pollution control efforts until then had failed, 
but also that reliance on receiving water capacity as a crucial test for permissible pollution levels 
had contributed greatly to that failure. 

Based on this experience, Congress adopted a new approach in 1972. Under the Act, 'a 
discharger's perforniance is ... measured against strict technology-based effluent limitations 
specified levels of treatment to which it must conform, rather than against limitations derived 
from water quality standards to which it and other polluters must collectively conform.' 

This new approach reflected developing views on practicality and rights. Congress concluded 
that water pollution seriously harmed the environment, and that although the cost of control 
would be heavy, the nation would benefit from controlling the pollution. Yet the scientific 
uncertainties made it difficult to assess the benefits to particular bodies of receiving water. Even 
if the federal government eventually could succeed at the task at which [it] had failed for 24 
years and thus could determine benefits and devise water quality standards, Congress concluded 
that the requisite further delay was too long for the nation to wait." 8 

Thus, under the technology-based approach, section 301(b) of the Act authorizes the 
Administrator to set effluent limitations for categories of point sources in two increasingly 
stringent steps. 9 The first step, which applies to all pollutants, requires point sources to meet 

7 Technology-based provisions differ from other major types of environmental statutory provisions that are health or water 
quality-based or based on cost-benefit. For example, health-based provisions are based solely on what is necessary lo protect 
against a paiticularrisk. Cf Whitman v. Am. TruckingAss'n, 531 U.S. 457,465 (2001) ("Section 109(b)(l) [of the Clean Air Act] 
mstructs the EPA to set primary ambient air quality standards 'U1e attainment and maintenance of which ... are requisite lo 
protect the public health'' ,vilh ·an adequate margin of safety.' ... The EPA, 'based on· the mformalion about health effects 
contained m the technical 'critena' documents compiled under section 108(a)(2), is to identity the maximum airborne 
concentration of a pollutant that the public health can tolerate, decrease the concentration to provide au 'adequate· margin of 
safoty. and set the standard al that level. Nowhere are the costs of achievmg such a standard made part of that calculation.') 
(citations omitted). Cost-benefit provisions direct the Agency to weigh the costs and benefits of regulation. For example, the 
Federal Insecticide. Fungicide, and Rodenticide Act requires all pesticide products sold or distributed in the United Slates to he 
registered with EPA, and EPA is directed to approve the registration if the pesticide will perform its intended function without 
"unreasonable adverse effects." 7 U.S.C. § l 36a( a). "Unreasonable adverse effocts" mcludes ·'any unreasonable risk to man or 
the environment. laking into account the economic. social, and environmental costs and benefits of the use of any pesticide. 'Id. § 
136(bb ). The Toxics Substances Control Act is another cost-benefit statute. authorizmg regulation of a chenuca l subst.ance or 
mixture where it 'Nill present an unreasonable risk of injury or health or the environment. See 15 U.S.C. § 2605; Corrosion Proo_( 
Fittings 1·. EPA. 947 F.2d 1201, l 217 (5th Cir. 1991 ). 
8 Weyerhaeuser Co. v. Costle, 590 F.2d IO l L 1042 (TJ.C. Cir. l 978) ( citations and footnote omitted). 
0 EPA v. Nat 'I Crushed Stone Ass 'n, 449 [J.S. 64. 68 (1980); BP Exploration & Oil, Inc. v. EPA, 66 F.3d 784, 789-90 (6th Cir. 
1996 ). 
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limitations based on application of the "best practicable control technology currently available," 
or "BPT," by 1977. Section 304(b)(l)(B) of the Act states: 

"Factors relating to the assessment of [BPT] ... shall include consideration of the total cost of 
application of technology in relation to the effluent reduction benefits to be achiel'edfrom 
such application, and shall also take into account the age of equipment and facilities involved, 
the process employed, the engineering aspects of the application of various types of control 
techniques, process changes, non-water quality environmental impact (including energy 
requirements), and such other factors as the Administrator deems appropriate" (emphasis added). 

In general, BPT is to reflect the average of the best existing performances by industrial plants. 10 

Recognizing the technology-forcing aspect of the Clean \Vater Act and the difficulties of the 
prior water-quality based approach to controlling water pollution, the Supreme Court has 
interpreted the BPT cost-benefit factor as a "limited" cost-benefit balancing test, meaning that 
EPA is to limit the application of technology only where the costs are wholly disproportionate to 
the effluent reductions achieved. 11 

The second step of technology-based effluent limitations requires point sources to meet 
limitations based on application of the "best conventional technology," or ''BCT," for 
conventional pollutants, 12 and the "best available technology economically achievable," or 
"BAT," for toxic and non-conventional pollutants. In describing BAT, which was originally to 
be achieved by 1983, but which Congress later extended to 1989, section 301(b)(2)(A) of the Act 
states: 

"In order to carry out the objectives of this Act there shall be achieved - ... Effluent limitations 
which (i) shall require application of the best available technology economically achievable for 
such category or class, which shall result in reasonable further progress toward the national goal 
of eliminating the discharge of all pollutants ... , which such effluent limitations shall require 

rn BP Exploration & Oil, Inc., 66 F.3d al 789; Kennecott Copper Corp. v. EPA, 612 F.2d 1232, 1238 (10th Cir. 1979); 
FVeyerhaeuser Co., 590 F.2d al 1060; Am. Petmleum Inst. 1·. EP,L 540 F.2d 1023, l 034 (l 0th Cir. 1976 ); Am. Frozen Food I11St. 
v. Train, 539 F.2d 107, 117 (D.C. Cir. 1976), Am. Meal Ins/. v. EPA, 526 F.2d442. 462 (7th C1r. 1975); Tanners'Counci! ofAm., 
Inc. v. Train, 540 F.2d 1188, 1191 (4th Cir. 1976). 
11 Nat'! Cmshed Stone Ass ·11, 449 U.S. at 71 11. 10 ("Senator l'v1uskie, the principal Senate sponsor of the Act, described the 
'limited cost-benefit analysis' employed m setting BPT standards as being mtended to 'limit the application oftedmology only 
where the additional degree of effluent reduction is wholly out of proportion to the costs of achieving such marginal level of 
reduction .... '·) (citation omitted); E.I. du Pont de Nemours & Co. v. Train, 430 U.S. 112, 129-30 (1977) (quoting same 
statement by Senator Muskie as in Nat'! Crushed Slone Ass 'n, as well as statement that the language in section 304(b) of the Act 
is intended ·"to avoid in1posing on the Administrator any requirement to ... ascertain waler quality impact of efl:1uent 
controls."') ( citation omitted). 
12 In describing BeL CWA section 304(b )(4)(B) specifies the same fr1ctors as for BP.L except with respect to the way that costs 
and benefits are to be considered: 

"Factors relating to the assessment of [BCT] shall include consideration ofthe re11sonabkness <if the relationship between the 
costs of attaining a reduction in effluems and the effluent reduction beueflfs derived, aud the comparison of the cost and level 
ofreductimi of such pollutants from the discharge from publicly owned treatment works to the cost and l.evel of reduction of 
such pollutauts from a class or category of iudustrial sources, and shall tale into account ... such other factors the 
Administrator deems appropriate··• (emphasis added). 

EPA established a two-part cost test for BCT. 51 Fed. Reg. 24,974 (July 9, 1986). ·111e final steam electric EL Gs do not establish 
BCT limitations. 
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elimination of discharges of all pollutants if the Administrator finds ... that such elimination is 
technologically and economically achievable." 

The Supreme Court has said that the focus of B.AT on "elimination" of discharges (section 
301 (b )(2)( A) mentions "eliminating" or "elimination" three separate times over the course of one 
sentence) indicates Congressional intent to "mandate the greatest feasible reduction in water 
pollution," which can be contrasted, for example, with the "less ambitious" goal in section 
316(b) of"minimizing adverse impact." 13 Section 304(b)(2)(B) of the Act specifies factors for 
BAT that are the same as those for BPT, except with regard to costs versus effluent reduction 
benefits: 

"Factors relating to the assessment of [BAT] shall take into account the age of equipment and 
facilities involved, the process employed, the engineering aspects of the application of various 
types of control techniques, process changes, tile cost <?l achieving suclt e.ffluent reduction, non
water quality environmental impact (including energy requirements), and such other factors the 
Administrator deems appropriate" (emphasis added). 

BAT is to reflect the performance of "the single best performing plant," and it can rely on pilot 
projects, foreign plants, or technology transfer. 14 Senator Muskie, the principal Senate sponsor of 
the Act, explained the distinction between BPT and BAT this way: 

"The distinction between 'best practicable' and 'best available' is intended to reflect the need to 
press toward increasingly higher levels of control in six-year stages. Through the research and 
development of new processes, modifications, replacement of obsolete plans and processes, and 
other improvements in technology, it is anticipated that it should be possible, taking into account 
the cost of controls, to achieve by 1983 levels of control which approach and achieve the 
elimination of the discharge of pollutants. 

As to the cost of 'best available' technology, the Conferees agreed upon the language of the 
Senate bill in section 304(b)(2). While cost should be a factor in the Administrator's judgment, 
no balancing test will be required. The Administrator will be bound by a test of reasonableness. 
In this case, the reasonableness of what is 'economically achievable' should reflect an evaluation 

13 Entergv Cmp. v. Riverkeeper, 556 U.S. 208,219 (2009). 
14 Chem. Ass'n v. EPA, 870 F.2d 177. 226, 235 (5th Cir. 1989) ('·Congress intended [BAT] limitations to be based on the 
perfrmnance of the single best performing plant in an industrial field.''); Am. A/eat Inst., 526 F.2d at 462-463 ("[BAT 1sj to be 
based on a broader rnnge of technological alternatives, including techniques which exist in operation or 'Nhich can be applied as a 
result of public and private research efforts .... [R]ather than establishing the range of levels in reference to the average of the 
best performers in an industrial category . the range should, at a minimum, be established with reference to U1e best performer 
in any industrial category.') (internal quotations and citations omitted); Kemiecott Copper v. EPA, 780 F.2d 445. 447 (4th Cir. 
1985) ('"In settmg BAT, EPA uses not the average plant, but the optimally operntmg plant, the pilot plant wluch acts as a beacon 
to show what is possible.") (citation omitted): Am. Frozen Food Ins!., 539 F.2d at 140 (upholding EPA ·s use of data from two 
foreign plants); Weyerhaeuser Co., 590 F.2d at l 054 n.70 (upholding EPA's use of data from pilot plants); Repwlds Metals Co. 
v. EPA, 760 F.2d 549, 562 ( 4th Cir. 1985) (upholdmg EPA 's use of data from technology employed in another mdust1y): Cal. & 
Hawaiian Sugar Co. v. EPA, 553 F.2d280, 287 (2d Cir. 1977)(san1e). 
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of what needs to be done to move toward the elimination of the discharge of pollutants and what 
is achievable through application of available technology - without regard to cost." 15 

EPA's decision not to use the results of its cost-effectiveness analysis to establish BAT for the 
final steam electric ELGs is consistent with the statutory text, strncture, and history of the Clean 
Water Act, and it achieves the goals of the Act. As is clear from the text of the statute, the Act 
does not direct BAT to reflect a consideration of a weighing of costs in relation to pounds of 
pollutant discharge reductions, but rather simply requires BAT to reflect what is technologically 
and economically achievable after a consideration of, among other things, "the cost of achieving 
such effluent reduction." Thus, for BAT, instead of comparing costs to pounds of pollutant 
discharge reductions, EPA typically estimates the costs of compliance and determines whether 
they are affordable to the industry as a whole, or whether the costs can be "reasonably borne" by 
the industry. 16 EPA has generally looked at the affordability of the costs on the industry as a 
whole ( or for a subcategory of the industry, as appropriate) by analyzing the effect of the 
regulation on plant closures and, to a more limited degree, firn1 failures. 17 In a few past instances, 
EPA has also considered total industry costs, rather than impacts on plant closures or firms, in 
establishing BAT. 18 Once EPA has identified technologically available and economically 
achievable options, some courts have stated that the Agency is allowed to consider whether 
increasingly more stringent requirements would impose significant costs while achieving only de 
minimis incremental pollutant reductions. 19 EPA also considers non-water quality environmental 
impacts and has on previous occasion based a decision not to select a technology option due to 
such impacts. 20 

Moreover, the Act's structure and history clearly contemplate a two-step, phased-in approach to 
technology-based et11uent limitations, where the first step represents what is "practicable," and 
the second step is directed toward the complete elimination of discharges if such elimination is 
"technologically and economically achievable." Thus, EPA views cost-effectiveness as more 

15 Congress10nal Research Service. a Legislative History of the Water Pollution Control Act Amendments of 1972, at 170 
(Comm. Print 1973). 
16 Chem. Mfi·s. Ass 'n, 870 F.2d at 262: BP E,cplora!ion & Chi, 66 F.3d at 799-800. See also Nat'! Wildl[fe Fed'n v. E?A, 286 
F.3d 554. 570 (D.C. C1r. 2002); CPC In/'! Inc. v. Tram, 540 F.2d 1329, 1341-42 (8th Cir. 1976), cert. denied, 430 U.S. 966 
(1977). 
17 See Nat'! T,Vi!d!ife Fed'n, 286 F.3d at 562-65; Na1'l Ass 'n ofMetal Finishers v. EPA, 719 F.2d 660,666 (3d Cir. 1983): Am. 
Iron & Steel I11St., 526 F.2d at 1054; Ass 'n 1~/Pac. Fisheries, 615 F.2d at 808. 
18 See 48 Feel Reg. 32462, 32468 (.July 15. 1983) (Final Rule establishing ELG-s for the Electroplating and Metal Fmishing Point 
Source Categories); 74 Fed. Reg. 62996, 63026 (Dec. 1, 2009) (Final Rule establishing ELG-s for the Construction and 
Development Point Source Category); BP Exploration & Oil, Inc., 66 F.3d al 796-97. 
19 Ass 'n 1~/Pac. Fishen·es, 615 F.2d at 818 ("So long as the required technology reduces the discharge of pollutants, our inquiry 
will be limited to whether the Agency considered the cost of the technology, along 'Nith the other statutory factors. and whether 
its conclusion is reasonable. Of course, at some point extremely costly more refined treatment will have a de minimis effect on 
the receiving waters. Am. Petroleum Inst. v. EPA, 787 F.2d 965. 972 (5th Cir. 1986) ("EPA would disserve its mandate were it 
lo tilt at windmills by imposing BAT limitations which removed de minimis amounts of pollutant agents from om nation's 
waters, while imposing possibly disabling costs upon the regulated industry.'''); Am. Petroleum Inst. 1'. EPA, 858 F.2d 261, 265-66 
(5th Cir. 1988), amended by 864 F.2d 1156, 1156-57 (5th Cir. 1989) ("BAT limitations properly may require industiy, regardless 
of a discharge's effect on water quality, lo employ defmed levels of technology lo med eilluenl limitations: a direct cost/benefit 
correlation is not required, so even minimal environmental impact can he regulated, so long as the prescribed alternative is 
'technologically and economically achievable.' We are mindful, however, that this approach has its limits, as explained by Judge 
(no'N Justice) Kennedy in Ass 'n of Pac. Fisheries.") ( citations omitted). 
20 See Effluent Limitations Guidelines, Pretreatment Standards, and New Source Performance Standards for the Commercial 
Hazardous Waste Combustor Subcategory of the Waste Combustors Point Source Category, Final Rule, 65 Feel Reg. 4360, 4368 
(Jan. 27, 2000); BP Exploration & Oil, Inc., 66 F.3d al 796-97. 
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closely relevant to establishing the first step of technology-based limitations, BPT. Indeed, 
unlike section J04(b)(2)(B), section 304(b)(l)(B) of the Act expressly directs that BPT reflect a 
consideration of "the total cost of application of technology in relation to the effluent reduction 
benefits to be achieved from such application." Interpreting that provision, EPA has traditionally 
considered cost per pound of pollutant discharge reduction when establishing BPT. Due to the 
difference in the language used in section 304(b )(1 )(B) compared to the language used in section 
304(b )(2)(B), EPA does not view as determinative cost per pound ( or toxic-weighted) pound of 
pollutant discharge reduction for establishing controls reflecting BAT. 21 This is consistent with 
numerous judicial interpretations.22 EPA's view is that the Act's stated goal in section 101 of 
eliminating the discharge of all pollutants, 23 as well as its specific goal in section 301 that BAT 
result in the elimination of discharges where technologically and economically achievable,24 are 
achieved if EPA does not base BAT on a weighing of costs against pounds of pollutant discharge 
reductions, but rather focuses most importantly on the Act's requirement that BAT limitations 
reflect what is technologically available and economically achievable for the industry as a whole 
(while taking into account the express factors in section 304(b )). 

EPA' s approach for the final steam electric ELGs is consistent with the approach described 
above. EPA determined that the final rule is based on available and demonstrated treatment 
technologies. EPA analyzed the effect of the final rule on steam electric generating unit and plant 
closures and determined that the mle is affordable to the industry as a whole (see preamble 
Section VIII.C.9). EPA also considered the total industry costs and concluded it would not be 
appropriate to establish BAT limitations based on certain regulatory options due in part to total 
industry cost (see Section VIII of preamble). The final steam electric ELGs do not impose 

21 See Keene Corp. v. United States, 508 U.S. 200, 208 ( 1993) ("Where Congress includes particular language in one section of a 
statute but omits 1t in another ... , it is generally presumed that Congress acts intentionally and purposely in the disparate 
inclusion or exclusion.'') (citation and internal quotations omitted); See also Dep 't of Homeland Security v. A1acLean, 135 S. Ct. 
913, 919 (2015) (''Congress generally acts intentionally when it uses particular language in one section of a statute but omits it in 
another.") (citation omitted). The same can be said in contrasting section 304(b)(2)(B)'s silence regarding costs versus benefits 
with the BCT provision, section 304(b )( 4 )(B), which directs EPA lo consider 'the reasonableness of the relationship between the 
costs ... and the effluent reduction benefits derived.'' 
22 See Na/'! Crushed Slone Ass 'n, 449 U.S. at 70-71 ("[Tjn assessing BAT[ .j total cost is no longer to be considered in 
comparison lo eft1uent reduction benefits."); Ass ·11 of Pac. Fisheries v. EPA, 615 F.2d 794, 818 (9th Cir. 1980) ("The 
conspicuous absence of the comparative language contained in section 304(b )(1 )(B) leads us to the conclusion that Congress did 
not intend the Agency or this court to engage in marginal cost-benefit comparison. Am. Iron & Steel v. EPA, 526 F.2d l 027, 
1051-52, 1053 n.54 (3d Cir. 1975) ("there should he no cost-benefit analysis' for BAT); CPC Int'!, Inc. v. Train, 540 F.3d 1329, 
1341-42 (8th Cir. 1976 ). cert. denied, 430 U.S. 966 (1977) (BAT is '·governed by standard of reasonableness without the 
necessity of a U1orough cost-benefit analysis.'') (citations omitted); Reynolds Aletals Co. v. EPA, 760 F.2d 549, 565 (4U1 Cir. 
l 985) (''For BPT there must be a 'limited balancing' of costs against benefits, but as regards BAT, NSPS, PSES and PSNS 110 

balancing 1s required .... ") (citations omitted;: Rvhachek v. EPA, 904 F.2d 1276. 1290-91 (l 0th Cir. 1990) ("In determining the 
economic achievabilily of a technology, the EPA must consider the 'cost' of meeting BAT limitations, but need not compare 
such cost ,vilh the benefits of efl:1uent reduction.") (citations omitted); Texas Oil & Gas Ass '11 v. EPA, 161 F.3d 923, 936 (5th 
Cir. 1998) ("In applying the BAT standard. the EPA 1s not obligated to evaluate the reasonableness of the relationship between 
costs and benefits .... Indeed, the EPA may prescribe ELGs whose costs are significantly disproportionate lo their benefits, just 
as long as the BAT determination remains economically feasible for the industry as a whole.") ( citations omitted), Am. Paper 
Inst. v. Tiui11, 543 F.2d 328,338.354 (D.C. Cir. 1976) (''Section 304(b)(2)(B) mandates no such [cost-benefit] balancing for the 
1983 [BAT] limitations, nor does Section 306 require it for the new source performance standards. '); Nat 'l Ass 'n of Metal 
Finishers v. EPA, 719 F.2d 624,659 (3d Cir. 1983) ("llPT is designed to eliminate inefficient discharges, i.e., where the benefits 
of pollutant reduction exceed the costs. . BAT assumes that inefficient discharges have been eliminated ... [ and] requir[es] the 
remaining dischargers to eliminate 'efficient' discharges, [including] where U1e costs outweigh the benefits of pollutant 
reduction.") 
23 33 U.S.C. § 1251(a)(1). 
24 lei 1311. 
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exorbitant costs in exchange for only de minimis pollutant reductions - indeed the annual social 
cost of the final rule is $479.5 million and the estimated reductions attributable to the rule are 1.4 
billion toxic-weighted pounds per year (see preamble Section X), which is a significant figure 
given the Act's goal of pollutant discharge elimination. 25 Finally, EPA concluded that the final 
rule contains acceptable non-water quality impacts (see preamble Section VHI.C.10} 

In addition to the fact that EPA's decision not to use as determinative the results of its cost
effectiveness analysis in establishing BAT is consistent with and implements the Act, EPA notes 
several limitations with its cost-effectiveness analysis that make the Agency cautious of its value 
as a decision tool. First, the toxic-weighting factors ("TWFs") used to calculate toxic-weighted 
pollutant discharge reductions are derived from chronic aquatic life criteria and human health 
criteria (or toxic effect levels) established solely for the consumption of fish, where available. In 
cases where only one of these two criteria is available, T\VFs account for only one particular 
type of harm. In this sense, they could be incomplete. 

Second, this analysis does not account for all pollutants. Not all pollutants have TWFs, either 
because data are not available to set a TWF or toxicity is not the pollutants' primary 
environmental impact (e.g., ecological impacts of Se). It ignores some of the greatest remaining 
pollutants impairing the nation's waters, such as nutrients and conventional pollutants. Nutrient 
pollution is caused by excess nitrogen and phosphorus in the water, which causes algae to grow 
faster than ecosystems can handle. Significant increases in algae harm water quality, food 
resources and habitats, and decrease the oxygen that fish and other aquatic life need to survive. 
Algal blooms can severely reduce or eliminate oxygen in the water, leading to illnesses and death 
in fish. Some algal blooms are harmful to humans because of the toxins and bacteria they 
produce. Nutrient pollution in groundwater---- including drinking water---- can be harmful even in 
low levels. 26 

In addition, the TWF measurement is not a measure of impacts on the environment or human 
health because it does not account for the fate and effect of a pollutant. Risk is a function of 
toxicity and exposure. Only detailed exposure assessment data, based on an analysis of the fate 
and transport of pollutant discharge, exposure pathways, and uptake, would provide the 
information necessary to evaluate the extent to which regulatory options reduce environmental 
impacts and enhance human and ecological health. Site-specific conditions in the receiving 
waterbody, such as hydrodynamics and exposed fauna and biota, can result in different 
environmental effects beyond those that may be suggested by comparing pollutant mass only, 
even when adjusted for toxicity. Additionally, the T\VF measurement does not address potential 
routes of potential environmental damage and human exposure other than via surface waters. 

25 EPA notes that it did make certain decisions on the final steam electric ELGs that have the effect of avoiding the imposition of 
s1gmficant incremental costs in exchange for de mimmis mcremental loadings reductions. For example, EPA ultimately chose 
not lo establish more stringent BAT limitations than exist under previously established BPT regulations governing the discharge 
of pollutants in combustion residual leachate from existing sources. TI1is would have increased the cost ofthe rule by 
approximately $56 million annually, while yielding only an estimated 3 percent reduction in total pollutant loadings from the 
industry. 
26 EPA may calculate separate nutrient cost-effectiveness values for options that achieve nutrient reductions. EPA may similarly 
calculate separate cost-reasonableness ratios for the reduction of conventional pollutants (BOD, TSS, focal coliform, pH, and oil 
and grease). 
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Thus, the cost-effectiveness analysis only represents half of what the Agency would need to truly 
assess "bang for the buck." 

Lastly, cost per pound or toxic-weighted pound of pollutant discharge reductions is not a 
measure of economic achievability and can be in tension with economic achievability. An option 
may be economically achievable because it is affordable to the industry as a whole, yet have a 
higher cost per pound or toxic-weighted pound of pollutant discharge reduction value than 
another. Conversely, the aggregate costs of a regulatory option and its associated burden on 
industry and the economy can cause a regulatory option to not be economic achievable, 
regardless of its cost per pound or toxic-weighted pound of pollutant discharge reduction. For 
these reasons, cost effectiveness is not determinative for establishing BAT. 27 

See also response to comment DCN EPA-HQ-O\V-2009-0819-4464-Al, Excerpt Number 3, in 
Comment Code 6.e. 

Commenter Name: Elizabeth E. Aldridge, Hunton & Williams 
Commenter Affiliation: U\V AG 
Document Control Number: EPA-HQ-OW-2009-0819-4655 
Comment Excerpt Number: 136 
External Review Flag: No External Review 
External Review Incorporated into Response: No 

Comment Excerpt: 

X. UWAG's Industrywide Cost Estimates Sh.ow High Costs per TWPE for Bottom Ash, 
Fly Ash, and FGD Wastewater 

In addition to UWAG's analysis of costs using model plants, UWAG asked N"ERA Economic 
Consulting to develop calculations of cost-effectiveness for all three wastestreams using detailed 
UWAG cost and effluent information. NERA's analysis is Attachment 14 to these comments. 

NERA analyzed the treatment technologies proposed in various options for bottom ash transport 
water, fly ash transport water, and FGD wastewateL NERA calculated incremental cost
effectiveness, that is, the additional costs per TWPE to go from one level of stringency to the 
next higher level. NERA compared these estimates to EPA's estimates of cost-effectiveness and 
to the levels of cost-effectiveness that EPA has estimated in rulemakings for other industries. 

For all the proposed steam electric technologies, NERA calculated that the cost per TWPE 
would be far higher than the mean ($47/TWPE) and median ($15/TWPE) from past rulemakings. 

27 Thus. lo the extent that commenters on the proposed ELGs raised issues challenging EPA's data or methodology for estimating 
the "cost-effectiveness" of the rnle, even assummg that EPA were to recalculate the cost-effectiveness values and get different 
results, these different results would not aifoct EPA's decisions on the fmal rnle since. 

4-463 
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Message 

From: 

Sent: 

To: 

Subject: 

Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 
7/11/2018 10:31:55 AM 

Penman, Crystal [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =93662678a6fd4d4695c3df22cd95935a-Pen man, Crysta I] 

Fwd: Background on ELG steam electric consent decree 
Attachments: Steam Electric ELGs Complaint.pdf; ATT0000l.htm; Stipulated Extension #4.pdf; ATT00002.htm; Stipulated Extension 

#3.pdf; ATT00003.htm; Stipulated Extension #2.pdf; ATT00004.htm; Stipulated Extension #1.pdf; ATT0000S.htm; 

Steam Electric Consent Decree as Entered By Court.pdf; ATT00006.htm 

Begin forwarded message: 

From: "Fotouhi, David" <Fotouhi.David@Depa.gov> 

Date: July 10, 2018 at 7:20:30 PM EDT 
To: "Wildeman, Anna" <wildeman.anna@)epa.g9y_> 

Subject: FW: Background on ELG steam electric consent decree 

David Fotouhi 

Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel: +1 202.564.1976 
fotouhi.david@epaJ.JOV 

From: Fotouhi, David 

Sent: Wednesday, July 26, 2017 2:45 PM 

To: Greenwalt, Sarah <greenwalt,sarah@epa.gov> 

Subject: RE: Background on ELG steam electric consent decree 

Attached is the original consent decree, plus the four stipulated extensions that we got to extend the 
dates in the decree for the proposed rule and the final rule. Also, I've attached Plaintiffs' complaint in 

the case that resulted in the consent decree. 

Sorry for not remembering this-it's not been a focus of our discussions. 

Happy to discuss further. 

David Fotouhi 

Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel: +1 202.564.1976 
fotouhi.david@epa.gov 
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From: Fotouhi, David 
Sent: Wednesday, July 26, 2017 2:42 PM 
To: Greenwalt, Sarah <greenw2ILs2rah@epa,J;ov> 
Subject: Background on ELG steam electric consent decree 

In the late-2000s, as part of EPA's ELG 304(m) Planning Process, EPA conducted a detailed study of the 
steam electric industry. On September 14, 2009, the Environmental Integrity Project and Earthjustice, 
representing Defenders of Wildlife and the Sierra Club, sent EPA a NOi alleging that, since 1982, the 
Agency has failed to complete a statutorily mandated review of the ELGs annually and effluent 
limitations every five years for the steam electric category of industrial dischargers. In that first notice, 
plaintiffs asserted that the explicit requirement in CWA § 301 and § 304 to review and revise ELGs if 
appropriate contains an implicit obligation to issue a "yes or no" determination as to whether revision is 
necessary. EPA's practice has been not to interpret the CWA as requiring any final action as part of the 
required review process. 

On September 15, 2009, EPA announced that it had decided to revise the steam electric ELGs. The 
Agency said it planned to propose a rule by mid-2012 and promulgate a final rule in 2014. Plaintiffs 
were not satisfied with the length of the ELG revision timeline. On November 6, 2009, they sent EPA a 
second NOi alleging that EPA had failed to fulfill its mandatory duty under section 304(b) to complete 
any ELG revision within one year 2nd its mandatory duty under section 301(d) to complete effluent 
limitations revisions within five years. 

EPA entered into a consent decree with the plaintiffs on March 18, 2012. The CD set dates by which the 
Administrator must "sign a notice of proposed rulemaking pertaining to revisions to the effluent 
limitations guidelines referred to in the Consent Decree as the 'Steam Electric Effluent Guidelines"' and 
must "sign 2 decision taking final action following notice and comment rulemaking pertaining to 
revisions to the Steam Electric Effluent Guidelines." The dates in the consent decree were amended by 
stipulation four separate times, eventually resulting in a deadline to take final action by September 30, 
2015. 

David Fotouhi 

Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel: +1 202.564.1976 
fotouhi.david@epa.gov 
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Case 1: 1 0-cv-01915-RWR Document 15 Filed 03/19/12 Page 1 of 9 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

) 
DEFENDERS OF WILDLIFE and SIERRA) 
CLUB 

Plaintiffs, 

v. 

LISA P. JACKSON, 
Administrator, United States 
Environmental Protection Agency, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: 

CONSENT DECREE 

CA_ 

\VHEREAS, Plaintiffs Defenders of Wildlife and Sierra Club (jointly referred to as 

"Plaintiffs") filed the complaint in this action against Defendant Lisa P. Jackson, Administrator 

of the United States Environmental Protection Agency (referred to herein as "EPA"); 

WHEREAS, Plaintiffs' complaint alleges that EPA failed to perform its obligation under 

section 301(d) of the Clean Water Act ("CWA"), 33 U.S.C. § 131l(d), to "review[] [the effluent 

limitations for the Steam Electric Power Generating Point Source category] at least every five 

years, and, if appropriate, revise[]" the effluent limitations; 

WHEREAS, Plaintiffs' complaint alleges that EPA has failed to perform its obligation 

under section 304(b) of the CWA, 33 U.S.C. § 1314(b), to "at least annually ... revise, if 

appropriate," the effluent limitations guidelines for the Steam Electric Power Generating Point 

Source category (referred to herein as "Stearn Electric Effluent Guidelines"); 
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Case 1: 1 0-cv-01915-RWR Document 15 Filed 03/19/12 Page 2 of 9 

WHEREAS, EPA discussed rulemaking concerning the Steam Electric point source 

category in its Preliminary 2010 Effluent Guidelines Program Plan, published in the Federal 

Register on December 28, 2009; 

WHEREAS, Plaintiffs seek an order from this Court establishing a deadline by which 

EPA must make a final decision with respect to revisions to the Steam Electric Effluent 

Guidelines described above; 

WB:EREAS, the Parties agree that resolution of Plaintiffs' Claim for Relief without 

further litigation is in the best interest of the Parties and the public, and that entry of this Consent 

Decree is the most appropriate means of resolving Plaintiffs' Claim for Relief: 

NOW THEREFORE, before the taking of testimony, without admission or determination 

of any issue of fact or law, and upon the consent of the Parties, it is hereby ORDERED, 

ADJUDGED AND DECREED as follows: 

JURISDICTION AND VENUE 

1. This Court has jurisdiction over this action pursuant to 33 U.S.C. § 1365(a)(2). 

2. Venue is properly vested in this Court pursuant to 28 U.S.C. § 1391(e) because 

substantial parts of the alleged events or alleged omissions giving rise to the claims occurred in 

the District of Columbia. 

EPA OBLIGATIONS 

3. No later than July 23, 2012, the EPA Administrator shall sign (and promptly 

thereafter transmit to the Office of the Federal Register) a notice of proposed rulemaking pertaining 

to revisions to the Steam Electric Effluent Guidelines under the Clean Water Act. In addition, EPA 

shall provide Plaintiffs with a copy of the aforementioned proposed rule within five business days of 

signature. 
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Case 1: 1 0-cv-01915-RWR Document 15 Filed 03/19/12 Page 3 of 9 

4. No later than January 31, 2014, the EPA Administrator shall sign (and promptly 

thereafter transmit to the Office of the Federal Register) a decision taking final action following 

notice and comment rulemak:ing pertaining to revisions to the Steam Electric Effluent Guidelines 

under the Clean Water Act. In addition, EPA shall provide Plaintiffs with a copy of that final 

action within five business days of signature. 

EXTENSIONS AND MODIFICATIONS 

5. This Consent Decree may be modified by written agreement of the parties and 

approval of the Court. Any dates set forth in this Consent Decree may be extended by written 

agreement of the parties and notice to the Court. To the extent the parties are not able to agree to 

an extension, EPA may seek a modification of this Consent Decree in accordance with the 

procedures specified below. 

6. (a) If EPA files a motion pursuant to Paragraph 5 requesting modification of a 

date or dates established by this Consent Decree and provides notice to the other party at least 

sixty (60) days prior to filing such motion, and files the motion at least forty7five (45) days prior 

to the date for which modification is sought, then the filing of such motion shall, upon request, 

automatically extend the date for which modification is sought. 

(b) Such extension shall remain in effect until the earlier to occur of (i) a 

dispositive ruling by this court on such motion, or (ii) 180 days after the date for which 

modification is sought. 

7. IfEPA does not provide notice pursuant to Paragraph 6 above, EPA may move 

the court for a stay of the date for which modification is sought. EPA shall give notice to 

Plaintiffs as soon as possible of its intent to seek a modification or stay of the date sought to be 

3 
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Case 1: 1 0-cv-01915-RWR Document 15 Filed 03/19/12 Page 4 of 9 

modified. The filing of a motion pursuant to Paragraph 7 will not stay the date for which 

modification is sought. 

8. If the Court denies a motion by EPA to modify a date established by this 

Consent Decree, but the date had been stayed pending the Court's ruling on the motion for 

modification, then the date for performance for which modification had been requested shall 

be such date as the Court may specify. 

9. Any motion to modify the schedule established in this Consent Decree shall be 

accompanied by a motion for expedited consideration. 

CONTINUING JURISDICTION AND TERMINATION 

10. The Court shall retain jurisdiction to effectuate compliance with this Consent 

Decree. When EPA' s obligations under paragraphs 3 and 4 of this Consent Decree have been 

completed, then this case shall be dismissed with prejudice. The Parties shall file the appropriate 

notice with the Court so that the Clerk may close the file. 

DISPUTE RESOLUTION 

11. In the event of a dispute between the Parties concerning the interpretation or 

implementation of any aspect of this Decree, the disputing party shall provide the other party 

with a written notice outlining the nature of the dispute and requesting informal negotiations. If 

the Parties cannot reach an agreed-upon resolution within 15 business days after receipt of the 

notice, then either party may move the Court to resolve the dispute. 

GENERAL PROVISIONS 

12. This Agreement shall not constitute or be construed as an admission or 

adjudication by any party of any question of fact or law with respect to claims raised in this 

4 
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Case 1: 1 0-cv-01915-RWR Document 15 Filed 03/19/12 Page 5 of 9 

action. Nor is it an admission of violation of any law, rule, regulation, or policy by the United 

States or EPA. 

13. The obligations imposed by EPA under Paragraphs 3 and 4 of this Consent 

Decree can only be undertaken using appropriated funds. No provision of this Decree shall be 

interpreted as or constitute a commitment or requirement that EPA obligate or pay funds in 

contravention of the Anti-Deficiency Act, 31 U .S.C. § 1341, or any other applicable federal 

statute. 

14. Nothing in this Consent Decree shall be construed to limit or modify any 

discretion EPA may have to alter, amend, or revise the actions taken pursuant to Paragraphs 3 

and 4 of this Consent Decree. 

15. Nothing in the terms of this Consent Decree shall be construed to limit or modify 

the discretion accorded EPA by the Clean Water Act or by general principles of administrative 

law in taking the actions referred to in Paragraphs 3 and 4. EPA's obligation to perform the 

actions specified in Paragraphs 3 and 4 of this Decree, by the dates specified in said Paragraphs, 

does not constitute a limitation or modification of EPA' s discretion within the meaning of this 

Paragraph. 

16. Nothing in the terms of this Consent Decree shall be construed either (a) to confer 

upon this Court jurisdiction to review any issues that are within the exclusive jurisdiction of the 

United States Courts of Appeals under section 509(b)(l) of the Clean Water Act, 33 U.S.C. § 

1369(b)(l), or (b) to waive any remedies plaintiffs may have under section 509(b)(l) of the 

Clean Water Act, 33 U.S.C. § 1369(b)(l). Nothing in the terms of this Decree shall be construed 

to confer upon the district court jurisdiction to review any decision, either procedural or 

5 
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substantive, to be made by EPA pursuant to this Decree, except for the purpose of determining 

EPA's compliance with this Decree. 

17. It is hereby expressly understood and agreed that this Consent Decree was jointly 

drafted by Plaintiffs and EPA. Accordingly, the Parties hereby agree that any and all rules of 

construction to the effect that ambiguity is construed against the drafting party shall be 

inapplicable in any dispute concerning the terms, meaning, or interpretation of this Consent 

Decree. 

18. Nothing in this Consent Decree shall be construed as an admission of any issue of 

fact or law nor to waive or limit any claim or defense, on any grounds, related to any final action 

EPA may take with respect to the actions addressed in this Consent Decree. 

ATTORNEYS' FEES AND COSTS 

19. The United States, on behalf of EPA, agrees to pay Plaintiffs in full settlement of 

all claims for attorneys' fees, costs, and expenses incurred as of the date this Consent Decree is 

entered by the district court the sum of $40,000, as soon as reasonably practicable, by electronic 

funds transfer in accordance with instructions provided to the undersigned defense counsel by 

counsel for the Plaintiffs. Nothing in this Paragraph shall be construed as an admission or 

concession by EPA that Plaintiffs are entitled to or eligible for recovery of any costs or 

attorneys' fees. 

RECIPIENTS OF NOTI.FICATION 

20. Any notices required or provided for by this Decree shall be in writing, effective 

upon receipt, and sent to the following: 

For Plaintiffs: 

Jennifer S. Peterson 
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Attorney 
Environmental Integrity Project 
One Thomas Circle, NW, Ste. 900 
Washington, DC 20005 
(202) 296-8800 
jpeterson@environmentalintegrity.org 

Abigail Dillen 
Attorney 
Earth justice 
156 Williams Street, Suite 800 
New York, NW 10038 
(212) 791-1881 
adillen@earthjustice.org 

For Defendant: 

Chief 
Environmental Defense Section 
Environment and Natural Resources Division 
United States Department of Justice 
P.O. Box 23986 
Washington, D.C. 20026-3986 
Attn: DJ# 90-5-1-4-18642 

Associate General Counsel 
Water Law Office 
U.S. Environmental Protection Agency 
Office of General Counsel 
Mail Code 2355A 
1200 Pennsylvania Ave., N.W. 
Washington, DC 20460 

EFFECTIVE DATE 

21. This Consent Decree shall become effective upon the date of its entry by the 

Court. If for any reason the District Court does not enter this Consent Decree, the obligations set 

forth in this Decree are null and void. 

SIGNATURE OF PARTIES 

22. The undersigned representatives of each party certify that they are fully 
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authorized by the party or parties they represent to consent to the Court's entry of the terms and 

conditions of this Consent Decree. 

IT IS SO ORDERED this /B ('-day of ~~201L 

Approved by Counsel for the Parties: 

FOR DEFENDANT: 

Dated: I! { 5' /I() 

FOR PLAINTIFFS: 

UNITED STATES DISTRJCTCOURT JUDGE 

IGNACIA S. MORENO 
Assistant Attorney General 
Environment and Natural 

Resources Division 

'Yruuik1~ 
MADELINE P. FLEISHER 
Environmental Defense Section 
U.S. Department of Justice 
P.O. Box 23986 
Washington, D.C. 20026-3986 
(202) 514-0242 

Of counsel: 
SIMMA A. KUPCHAN 
U.S. Environmental Protection Agency 
Office of General Counsel - 2355A 
1200 Pennsylvania Ave., N.W. 
Washington, D.C. 20460 
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Dated: /I/ tf /i 0 
7 I 

Dated: I I /t.f /i 0 
t' 

~A-(J~ 
~TERSON 

Attorney 
Environmental Integrity Project 
One Thomas Circle, NW, Ste. 900 
Washington, DC 20005 
(202) 296-8800 
jpeterson@environmentalintegrity.org 

~a,;,t ~ i 
ABIGOOL DILLEN Ill 
Attorney 
Earth justice 
156 Williams Street, Suite 800 
New York, NW 10038 
(212) 791-1881 
adillen@earthjustice.org 
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Message 

From: 

Sent: 
To: 

Subject: 

Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 

9/4/2018 12:03:16 PM 

Benware, Richard [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =4b2e01 la22a44312a04299fl 18cc4d 11-Benware, Rich a rd] 

Re: Steam Elec 

1·-·-·-·-·-·-·-·-·-·-·-·-·-·-·. 

Richard, can you give me a call today?i_Personal_Phone/Ex._s_i If I don't pick up just leave a message and I'll get back to you as 

soon as I can. 

Thanks! 

Anna Wildeman 
Deputy Assistant Administrator 

Office of Water 

Environmental Protection Agency 

1200 Pennsylvania Avenue, NW 

Washington, DC 20460 
2.02.-564-5700 
WildemanJ\nna(oJepa.gov 

On Aug 17, 2018, at 2:06 PM, Benware, Richard <Benware.Richard(wepa.gov> wrote: 

Anna, 

Thanks for the heads up. We will make sure to get some specifics on bottom ash options to you. Ijust 
wanted to clarify which meeting you were referencing. I only received an invitation for Sept l O on 
bromides. 

Best, 
-Richard 

From: Wildeman, Anna 

Sent: Friday, August 17, 2018 2:55 PM 

To: Benware, Richard <Benware.Richard@epa.gov> 

Cc: Matuszko, Jan <l'vt:1tuszko..J;.:m@.§:.P.~.,gQ_Y.>; Jordan, Ronald <.lordan.Ronald@.f.P.?,.W.?.Y.>; Wood, Robert 
<Wood.Robert@epa.gov>; Nagle, Deborah <Nagle.Deborah@epa.gov> 

Subject: Re: Steam Elec 

Richard, for our meeting next week can you bring us specific BA discharge options? I've heard a few 
different things~ Deliberative Process I Ex. 5 i 

,·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· -·-·1 

! Deliberative Process I Ex. 5 i 
; ' 
i--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Thanks 

Anna Wildeman 
Deputy Assistant Administrator 
Office of Water 
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Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 
Wildeman.Anna@epa.gov 

On Aug 6, 2018, at 11:48 AM, Benware, Richard <Benware.Rlchard(Wepa.gov> wrote: 

Anna, 

Thanks for your question. The selenium limitations for FGD wastewater in the 
2015 rule are a daily maximum of 23 µg/L and a monthly average of 12 µg/L. 
Preliminary back_of the_envelope work indicates_i Deliberative Process I Ex. 5 : 

Deliberative Process I Ex. 5 

Best, 
-Richard 

Richard J. Benware, U.S. EPA-Office of Water 
Steam Electric ELG Team Leader 
William Jefferson Clinton-West, 6231-P 
Phone: 202-566-1369;Fax: 202-566-1053 
Email: bemvare.richani(a\:pa.gov 
1200 Pennsylvania Ave, NW; Mail Code 4303T 
Washington, DC 20460 

From: Wildeman, Anna 
Sent: Monday, August 06, 2018 10:53 AM 
To: Benware, Richard <Benware.Richard@epa.gov> 
Subject: Steam Elec 

Richard, can you please send me the numeric selenium limit from the 2015 rule and the 
limit contemplated on slide 6l_oeliberativeProcess/Ex.s_pf your 8/2 briefing ppt? 

Anna Wildeman 
Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 

Wildemanci'.\rina@epa_.gov 
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Message 

From: 

Sent: 

Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 

3/1/2019 1:38:39 PM 

To: 

Subject: 

Nagle, Deborah [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =33888a2bbe8f48aeb4ad9cc54259fb4e-d nag I e] 

RE: CCR Tlmelines - DRAFT 

I think Fotouhi reviewed yesterday. Can I get this by COB today so I can review over the weekend? 

From: Nagle, Deborah 
Sent: Wednesday, February 27, 2019 7:02 PM 
To: Wildeman, Anna <wildeman.anna@epa.gov> 
Subject: RE: CCR Tlmelines - DRAFT 

ok 

From: Wildeman, Anna 
Sent: Wednesday, February 27, 2019 7:01 PM 
To: Nagle, Deborah <Nagle.Deborah@epa.gov> 
Subject: Re: CCR Tlmelines - DRAFT 

Ok I'll wait 

Anna Wildeman 

Principal Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 
Wildeman.Anna@epa.gov 

On Feb 27, 2019, at 6:59 PM, Nagle, Deborah <Nagle.Deborah@epa.gov> wrote: 

FYI- I just learned that OGC did not share this with David F. today. 

-Deborah 

From: Wildeman, Anna 
Sent: Wednesday, February 27, 2019 6:57 PM 
To: Nagle, Deborah <Nagle.Deborah@epa.gov> 
Subject: Re: CCR Tlmelines - DRAFT 

Thanks. Will do 

Anna Wildeman 

Principal Deputy Assistant Administrator 
Office of Water 
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Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5 700 

Wildeman.Anna@epa.gov 

On Feb 27, 2019, at 6:56 PM, Nagle, Deborah <Nagle.Deborah@epa.gov> wrote: 

Anna, 

I am sharing the DRAFT timeline overlay for the CCR rule and Steam Electric ELG 
since OGC is giving it to David Fotouhi today. However, there may be a few more 
comments. 

Let me know if you have any questions/comments. 

Deborah 

Deborah G. Nagle, Director 
Office of Science and Technology 
1200 Pennsylvania Ave, NW 
Washington, DC 20450 
Tel: (202} 564-1185 

<Joint CCR-ELG timeline.pptx> 
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Message 

From: 

Sent: 

To: 

Subject: 
Attachments: 

Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 

6/26/2018 5:45:26 PM 

McDonough, Owen [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =10a92c7 lb552413694fed6fa08522f 4f-M cDonough,] 

1611DC99-4A96-4AFF-9DF3-E9FE94DF8DCA.pptx 

1611DC99-4A96-4AFF-9DF3-E9FE94DF8DCA. pptx; A TT0000 1.txt 
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Message 

From: 

Sent: 

Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 

11/12/2018 2:19:17 AM 

To: Nagle, Deborah [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =33888a2bbe8f48aeb4ad9cc54259fb4e-d nag I e] 

Subject: Re: FOR YOUR REVIEW: Draft Briefing Paper and One-pager (responding to your questions) 

It's on steam electric. Thanks for forwarding. 

Anna Wildeman 
Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
2.02.-564-5700 
WildemanJ\nna(oJepa.gov 

On Nov 11, 2018, at 8:18 PM, Nagle, Deborah <Nagle.Deborah(@epa.gov> wrote: 

Anna, 

I thought you were referring to OR Aluminum. If this is on Steam Electric, I would like Rob Wood and Jan 
Matuszko to attend. I will forward the invite to them 
Thanks 

Deborah 

Sent from my iPhone 
Deborah G. Nagle 
Acting Director, Office of Science and Technology 
Ph: (202) 564-1185 

Ce 11: :_~e_r:~~a~.:.~-~-~':.'_~x~-~-j 

On Nov 11, 2.018, at 4:41 PM, Wildeman, Anna <wildeman.anna@epa._gov> wrote: 

Do you want anyone else to join? 

Anna Wildeman 
Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
12.00 Pennsylvania Avenue, NW 
Washington, DC 2.0460 
202-564-5 700 
Wildeman.Anna@epa.gov 

On Nov 11, 2018, at 3:41 PM, Nagle, Deborah <N.f!_gle.Deborah@.§'.P.?,.W.?Y> wrote: 
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Anna, I am free from 1200 to 1:00 pm on Tues 

Sent from my iPhone 
Deborah G. Nagle 
Acting Director, Office of Science and Technology 
Ph: (202) 564-1185 
Cell: (202) 689-9404 

On Nov 11, 2018, at 3:23 PM, Wildeman, Anna 
<wildernan.anna@epa,gov> wrote: 

Let's find some time to talk early next week. Overall 
this looks good. I have a couple of comments and 
thoughts and I'd like your feedback. Looks like I have 
Tuesday free from 12-3 if anytime in that window works 
for you. Otherwise Wednesday at 1 or after 445 work. 
Thanks! 

Anna Wildeman 
Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
2.02.-564-5700 
Wildeman.Anna@lepa.gov 

On Nov 8, 2018, at 2:17 PM, Nagle, Deborah 
<.N.i#.de,Deborah@kpa.ggy_> wrote: 

Anna, 

Attached is the draft briefing paper on 
Steam Electric rulemaking for the 
Administrator. Also attached for your 
use is a one-pager addressing the five 
follow-up questions you had for us. We 
are submitting a meeting request to 
discuss the attached materials with you 
- target is the end of next week. OGC 
lead staff are meeting with Steve N. 
then David F. next Tuesday and 
Wednesday (13 or 14) to discuss OGC
type considerations on the options in 
the attached paper. Ideally our meeting 
with you would come after OGC meets 
(Thursday, 15 NOV or Friday, 16 NOV). I 
will include OGC staff in our meeting 
with you so they can discuss the legal 
perspectives - unless you tell me 
otherwise. Lastly, the briefing paper 
does not at this time include I Dellb,ca,;,-p,o,m/E,51 

i.-·-·-·-·-·-·-·-·-·-·-·-• 
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! Deliberative Process/ Ex. 5 ! 
i i 
i i 

~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 
: Deliberative Process I Ex. 5 : Please let me 

'"know if you have any q~estions or 
feedback on the papers or the timing of 
our meeting with you. 

Thanks 
-Deborah 

Deborah G. Nagle, Actlng Director 
Office of Science arid Technology 
1200 Permsy!vania Ave, NW 
Washlngton, DC 20460 
Tei: {202} 554-1185 

<Steam Electric ELG Option 
Selection 11-8-18 AW Review 
Draft. pptx> 

<Steam ELG AW response 
11_7_18.pdf> 
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Message 

From: 

Sent: 

To: 

Subject: 

Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 
2/20/2019 9:34:29 PM 

Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; McDonough, Owen 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =10a92c7 lb552413694fed6fa08522f 4f-M cDonough, ]; Forsgren, Lee 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=a055d7329d5b470fbaa9920celb68a7d-Forsgren, D]; Kramer, Jessica L. 
[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en= 7112d 115592049c6b99dc721bea9eb3a-Kramer, Jes]; Mejias, Melissa 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =c5 7 lc4ceeeb 7 45119ff653485122cc65-Mej ia s, Mel] 

FW: Heart attack list 

Attachments: Copy of OW Project Tracker.xlsx 

Copy of OW 
Project Tracker.xi. .. 
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Message 

From: 

Sent: 

To: 

Subject: 
Attachments: 

Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 
2/20/2019 4:56:40 PM 
Lousberg, Macara [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/cn=e589fdabe6374c5987d0184b43fb5c57-Mlousber] 
OW Spring Reg Agenda Abstracts.dft2.19.2019.docx 
OW Spring Reg Agenda Abstracts.dft2.19.2019.docx 

Markup. Sorry for the somewhat heavy edits. I'm trying to get all of the entries to read the same-provide the same 
level of information, facts/law, etc. They were all quite different, likely due to the different office approaches to 
descriptions. Happy to discuss any of these edits understanding there might be some preferred process and format for 
this document. 

Also have a few global comments re "EPA" v. "the EPA", etc. 

Thanks 
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Message 

From: 

Sent: 

Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 
2/13/2019 4:46:58 PM 

To: Tovar, Katlyn [/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =149c0f312d2c48cf91809d6edf01 f904-Tova r, Kati] 

FW: Final Steam Electric Briefing Package for 2/11/19 briefing for Wheeler 
Attachments: Steam Electric ELG Administrator Wheeler Option Selection (02-11-19)final.pptx; ATT0000l.htm 

This too. Thank you!! 

From: Nagle, Deborah 
Sent: Thursday, February 7, 2019 1:08 PM 
To: Wildeman, Anna <wildeman.anna@epa.gov> 
Cc: Wood, Robert <Wood.Robert@epa.gov> 
Subject: Fwd: Final Steam Electric Briefing Package for 2/11/19 briefing for Wheeler 

Anna, 

Revised slides - should be ready to send to the Administrator's office. 

Deborah 

Sent from my iPhone 
Deborah G. Nagle 
Acting Director, Office of Science and Technology 
Ph: (202) 564-1185 

Cel I: i Personal Phone/ Ex. 6 i 
i--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 
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Message 

From: 

Sent: 
To: 

Subject: 

Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 

2/7/2019 10:49:58 PM 

Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =119cd8b52dd 14305a84863124ad6d8a6-Ross, David] 

Fwd: Briefing: Steam Electric Rule Options Selection - RESCHEDULED 

FYI we are t;i.Q.\N __ P_l!.~b-~_d.__!9 __ fj_l_~-~Aov!.bl.o.g__l,!\,'.~ _ _c;_~_Q_QQ_JQ_.OJ.QVe this up? If it gets bumped again after 2/19 we're 

competing L__Deliberative __ P_roces_s__f__Ex. __ S ___ i 

Anna Wildeman 

Principal Deputy Assistant Administrator 

Office of Water 

Environmental Protection Agency 

12.00 Pennsylvania Avenue. NW 
Washington, DC 20460 
202-564-5700 
Wildernan.Anna@epa_"gov 

Begin forwarded message: 

From: "Nagle, Deborah" <Nagle.Deborah(wepa.gov> 

Date: February 7, 2019 at 4:45:22 PM CST 
To: "Wildeman, Anna" <v,rildeman.anna(dlepa,gov> 

Subject: FW: Briefing: Steam Electric Rule Options Selection - RESCHEDULED 

Anna, 

I think she meant it was rescheduled for 19 FEB. At any rate, is there anything you can do to get it 

sooner? 

-Deborah 

From: Eby, Natasha 

Sent: Thursday, February 7, 2019 5:12 PM 
To: Ross, David P <ross,davidp(Wepa,gov>; Wildeman, Anna <wildeman.anna(Wepa.gov>; Leopold, Matt 

(OGC) <Leopold.Matt(@epa.gov>; Wehrum, Bill <Wehrum.Bill(wepa.gov>; Bolen, Brittany 

<bolen.brittany@.§:.Pi:\,_gqy_>; Wright, Peter <\!Y.!.'ighLpeter@.§:.P§_,gqy_>; Bodine, Susan 
<bodine.susan@epa.gov>; Orme-Zavaleta, Jennifer <0rme-Zavaleta.Jennifer@epa.gov>; Nagle, Deborah 
<Nagle.Deborah@epa.gov>; Wood, Robert <Wood.Robert@epa"gov>; Matuszko, Jan 

<Matuszko.Jan@._'!?.P§_,_gqy_>; Benware, Richard <Benware,Rlchard(?.? .. '!?.P§_,_ggy_>; Fotouhi, David 
<fotouhi.david@epa.gov>; Neugeboren, Steven <Neugeboren.5teven@epa.gov>; Levine, MaryEllen 
<levine.maryellen@epa.gov>; Zomer, Jessica <Zomer.Jessica@epa.gov>; Hauchman, Fred 
<hauchman, fred@epa.gov> 

Cc: Humphreys, Hayly <humphreys,hayly@lepa.gov> 

Subject: Briefing: Steam Electric Rule Options Selection - RESCHEDULED 

Hi Everyone, 

ED_002364A_00026452-00001 



My apologies but we had to reschedule this briefing to Tuesday, 2/29 from 3:00 - 4:00 PM. Please let us 
know if you have any questions. Thank you! 

Natasha Y. Ebv 
Special Assistant to the Administrator 
Office of the Administrator 
U.S. Environmental Protection Agency 
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Message 

From: Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 
Sent: 2/7/2019 7:58:06 PM 

To: Aguirre, Janita [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =d5e4259e 18284bdebf99c73c19f567fd-JAgu irre] 
Subject: Fwd: Steam electric - OGC paper for the Administrator 
Attachments: Outlook-zu0xg4ax.png; ATT0000l.htm; Short Paper - Legal Considerations for Proposed Steam Electric Rule Options 

12.20.18.docx; ATT00002.htm 

In case the attachment wasn't attached to my last email... 

Anna Wildeman 
Principal Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 
Wildeman.Anna(a),epa.gov 

Begin forwarded message: 

From: "Zomer, Jessica" <Zomer.Jessica(a)epa.gov> 
Date: February 1, 2019 at 11:51:28 AM EST 
To: "Wildeman, Anna" <wildeman.anna@D,epa.gov>, "Fotouhi, David" 
<F otouhi .David(a),epa. gov> 
Cc: "Neugeboren, Steven" <N_~11geboren.Steven(a),epa.goy_>, "Levine, MaryEllen" 
<levine.maryellen@epa.gov>, "Nagle, Deborah" <Nagle.Deborah@epa.gov>, "Wood, Robert" 
<Wood.Robert(a)epa.gov>, "Matuszko, Jan" <Matuszko.Jan@epa.gov>, "Benware, Richard" 
<Ben ware.Ri chard(al.epa. gov> 
Subject: Steam electric - OGC paper for the Administrator 

Anna, 

As you requested in an email that David shared with me, here is a copy of the legal paper that 
OGC prepared to accompany OW's steam electric options selection presentation. 

Please let me know if you have any questions, 

Jessica Zomer 
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Office of General Counsel 

U.S. Environmental Protection Agency 

1200 Pmmsylvania Avenue, NW, Mail Code 23SSA, Washington, DC 20460 

TeL (202) 564-3376 
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Message 

From: 

Sent: 

Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 
1/7/2019 1:16:37 PM 

To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =119cd8b52dd 14305a84863124ad6d8a6-Ross, David] 

Subject: FW: OW Hearing Prep 1.7.19 
Attachments: OW-1 Water lnfrastructure_Clean.docx; OW-2 WIFIA Stats_Clean.docx; OW-3 WOTUS_Clean.docx; OW-4 401 

Certification_Clean.docx; OW-5 404c and Pebble_Clean.docx; OW-6 404g Program Assumption_Clean.docx; OW-7 
OilGas Study_Clean.docx; OW-8 Steam Electric_Clean.docx; OW-9 Nutrients_Clean.docx; OW-10 HABs-Recreational 
Waters_Clean.docx; OW-11 HABS-Drinking Water_Clean.docx; OW-12 PFAS_clean.docx; OW-13 GENX 
PFBS_Clean.docx; OW-14 PERCHLORATE_Clean.docx; OW-15 Lead in Drinking Water_clean.docx; OW-16 Booker SRF 
TRANSFER NEWARK_Clean.docx; OW-17 WESTHAMPTON BEACH PFAS_Clean.docx; OW-18 Chesapeake Bay Program 
Funding_Clean.docx; OW-19 GLRI Funding_Clean.docx; OW-20 Columbia River Basin Restoration Act_Clean.docx; 
OW-21 Columbia River NPDES Permits_Clean.docx; OW-22 Columbia River Temperature TMDL_Clean.docx; OW-23 
Delaware NPDES Petitions_Clean.docx; OW-24 Yazoo Pumps_Clean.docx 

From: Frye, Tony (Robert) 
Sent: Friday, January 4, 2019 9:50 AM 
To: Greaves, Holly <greaves.holly@epa.gov>; Konkus, John <konkus.john@epa.gov>; Ross, David P 
<ross.davidp@epa.gov>; Wildeman, Anna <wildeman.anna@epa.gov>; Forsgren, Lee <Forsgren.Lee@epa.gov>; 
McDonough, Owen <mcdonough.owen@epa.gov>; Kaiser, Sven-Erik <Kaiser.Sven-Erik@epa.gov>; Beach, Christopher 
<beach.christopher@epa.gov> 
Cc: Palich, Christian <palich.christian@epa.gov>; Lyons, Troy <lyons.troy@epa.gov> 
Subject: OW Hearing Prep 1.7.19 

Hello Team - In advance of the OW hearing prep in Monday, here are the fact sheets for you to print in 
advance. Let us know if you have any questions. 
Thanks, 
Tony 

Tony Frye 
Special Advisor 
Office of Congressional Affairs 
Environmental Protection Agency 
Cell: l. Personal Phone'. Ex. 6 .1 
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Message 

From: Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 

Sent: 1/7/2019 1:08:20 PM 

To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =119cd8b52dd 14305a84863124ad6d8a6-Ross, David] 

Subject: FW: OW Programmatic Impacts 

Attachments: Office of Water Shutdown lmpacts.docx 

From: Best-Wong, Benita 

Sent: Friday, January 4, 2019 11:36 AM 
To: Ross, David P <ross.davidp@epa.gov>; Forsgren, Lee <Forsgren.Lee@epa.gov>; Wildeman, Anna 
<wildeman.anna@epa.gov> 
Subject: OW Programmatic Impacts 

Attached is a complied list of what the offices submitted in response to my request regarding programmatic impacts as a 
result of the shutdown. I am also attaching the outreach plan for WOTUS since there is quite a bit that is slated to occur 
in the next two weeks. 

Benita Best-Wong 

Deputy Assistant Administrator 
Office of Water 
US EPA 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-566-1159 
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Message 

From: 

Sent: 

Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 
2/4/2019 2:04:48 PM 

To: Ross, David P [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =119cd8b52dd 14305a84863124ad6d8a6-Ross, David] 

Subject: FW: Steam Electric Briefing 
Attachments: Short Paper - Legal Considerations for Proposed Steam Electric Rule Options 12.20.18.docx; Steam Electric ELG 

Administrator Wheeler Option Selection (02-06-19).pptx 

DRAFT; DELIBERATIVE; DO NOT RELEASE 
This briefing is still on the calendar for Wednesday. Do you think this could be rescheduled for Thursday 
or Friday? Also, attached is the latest briefing PPT--I am reviewing this morning but offer for your 
review as well since you may have some plane time this morning. Also attached is the legal considerations 
paper that OGC will work from during the briefing. 

Happy to discuss whenever. 

-----original Message----
From: Ross, David P 
Sent: Monday, February 4, 2019 8:29 AM 
To: Eby, Natasha <eby.natasha@epa.gov>; Humphreys, Hayly <humphreys.hayly@epa.gov> 
cc: Wildeman, Anna <wildeman.anna@epa.gov> 
subject: Steam Electric Briefing 

Natasha and Hayly, 

With AAW's trip this week, it looks like the SE briefing will get bumped again. We really need to get 
that done as it is holding up the team's work. Let's find another time this week to get it in. Thanks. 

Dave 

Sent from my iPad 
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Message 

From: 

Sent: 

To: 

CC: 

Subject: 

Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 

12/10/2018 10:55:27 PM 

Lousberg, Macara [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=e589fdabe6374c5987d0184b43fb5c57-MLousber] 

Evalenko, Sandy [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =dd595e lbaa9640a296313941e 77 ebdfO-SEva I en k]; Ruf, Christine 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =a6d667 33e5c549 3087 ee 7f0676 75bc99-CRuf] 

SteamElectric ELG revision.11.2018 OM.DOCX 

Attachments: SteamElectric ELG revision.11.2018 OM.DOCX 

Macara, I've made some edits in redline-attached. I want to circle back with Dave before giving the green light to 
finalize this. Meantime, please let me know if there are any concerns with the edits. Thanks 
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Message 

From: Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 
Sent: 2/7/2019 6:12:56 PM 

To: Aguirre, Janita [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =d5e4259e 18284bdebf99c73c19f567fd-JAgu irre] 

CC: Campbell, Ann [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =b8c25a0c2fb648b6a 94 7694a849231 le-Campbel I, Ann] 

Subject: Fwd: Final Steam Electric Briefing Package for 2/11/19 briefing for Wheeler 
Attachments: Steam Electric ELG Administrator Wheeler Option Selection (02-11-19)final.pptx; ATT0000l.htm 

Janita, can you print this in color for Dave today and get this to the administrators office today for the briefing 
on Monday. Please also work with Ann to make sure we get the materials to briefing attendees. Please also 
confirm that Rob Wood, Jan, Richard Benware and Deborah are on the invite. Thank you!! 

Anna Wildeman 
Principal Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-564-5700 
Wildeman. Anna(a),epa. gov 

Begin forwarded message: 

From: "Nagle, Deborah" <Nagle.Deborah(~epa.gov> 
Date: February 7, 2019 at 1 :08:08 PM EST 
To: "Wildeman, Anna" <wildeman.anna@epa.gov> 
Cc: "Wood, Robert" <Wood.Robert@epa.gq_y> 
Subject: Fwd: Final Steam Electric Briefing Package for 2/11/19 briefing for Wheeler 

Anna, 

Revised slides - should be ready to send to the Administrator's office. 

Deborah 

Sent from my iPhone 
Deborah G. Nagle 
Acting Director, Office of Science and Technology 
Ph: (202) 564-1185 
Cell: (202) 689-9404 
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Message 

From: Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 

Sent: 12/10/2018 2:39:40 PM 

To: Lousberg, Macara [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=e589fdabe6374c5987d0184b43fb5c57-Mlousber] 

CC: Evalenko, Sandy [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =dd595e lbaa9640a296313941e 77 ebdfO-SEva I en k]; Ruf, Christine 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =a6d667 33e5c549 3087 ee 7f0676 75bc99-CRuf]; Nagle, Deborah 

[/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 
(FYDI BO HF 23SPDL T)/ cn=Reci pients/ en =33888a2bbe8f48a eb4ad9cc54259fb4e-d nag I e] 
RE: steam electric one-pager for SAB review 

I have not connected with Deborah yet but hope to do so today. 

From: Lousberg, Macara 
Sent: Monday, December 10, 2018 9:39 AM 
To: Wildeman, Anna <wildeman.anna@epa.gov> 
Cc: Evalenko, Sandy <Evalenko.Sandy@epa.gov>; Ruf, Christine <Ruf.Christine@epa.gov> 
Subject: steam electric one-pager for SAB review 

Hi Anna. I'm just touching base on the attached draft write up of the steam electric rule for the SAB to 
review. I know you wanted to talk with OST before we wrapped it up, but I don't know if you've had time 
to do that yet. As an FYI, Dave had asked us to get OGC's OK on this write up (and WOTUS step 2) 
before we sent them to the SAB, and we did that. OGC didn't have any comments or concerns. 

Macara 
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Message 

From: 

Sent: 

Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 

12/20/2018 8:32:38 PM 

To: Campbell, Ann [/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =b8c25a0c2fb648b6a94 7694a849231 le-Campbel I, Ann] 

Re: Final Briefing Attached - Steam Electric 

Yes. Please send with a caveat: it may be further refined before we brief the administrator. 

Thank you! 

Anna Wildeman 

Principal Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1.200 Pennsylvania Avenue, f\JW 
Washington. DC 20460 
202--564--5700 
Wildeman.Anna@Depa.gov 

On Dec 20, 2018, at 3:29 PM, Campbell, Ann <CarnpbelLAnn@epa.gov> wrote: 

Did you approve? Am I good to send this? 

Ann Campbell 
Chief of Staff (acting) 
Office of Water 

From: Wood, Robert 
Sent: Thursday, December 20, 2018 3:28 PM 
To: Campbell, Ann <Campbell.Ann@Depa.gov> 
Cc: Matuszko, Jan <MatuszkoJan(wepa.gov>; Benware, Richard <Benware.Richard(oJepa.gov>; Nagle, 

Deborah <N.s.gle.Deborah@.?.P..?..,.m2v.> 
Subject: Final Briefing Attached - Steam Electric 

Here's the revised paper. Incorporates all of Anna's edits. Thank you. 

Robert Wood, Director 
Engineering and Analysis Division 
US EPA Office of Water 
202-566-1822. 

From: Benware, Richard 
Sent: Thursday, December 20, 2018 3:24 PM 
To: Wood, Robert <Wood.Robert@epa_.gov> 
Cc: Matuszko, Jan <Matuszko..lan(dlepa.gov>; Jordan, Ronald <Jordan.Ronald(dlepa.gov>; Allen, Ashley 
<Allen.Ashley@epa.gov>; Covington, James <CovingtonJames(wepa.gov>; Hewitt, Julie 
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<HewitUulie@epa<gov> 
Subject: Final Briefing Attached 

<Steam Electric ELG Administrator Wheeler Option Selection Final.pptx> 
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Message 

From: Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 
Sent: 12/3/2018 9:19:14 PM 

To: Tovar, Katlyn [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =149c0f312d2c48cf91809d6edf01 f904-Tova r, Kati] 

Subject: FW: OW items of interest from the Admin. Weekly Rept. Nov 30 
Attachments: OW Items of Interest Administrators Weekly Report 11_30_2018.docx 

Please print this attachment for me 

From: Ruf, Christine 
Sent: Monday, December 3, 2018 8:58 AM 
To: Ross, David P <ross.davidp@epa.gov>; Forsgren, Lee <Forsgren.Lee@epa.gov>; Wildeman, Anna 
<wildeman.anna@epa.gov>; McDonough, Owen <mcdonough.owen@epa.gov>; Grevatt, Peter 
<Grevatt.Peter@epa.gov>; Mclain, Jennifer <Mclain.Jennifer@epa.gov>; Goodin, John <Goodin.John@epa.gov>; 
Connors, Sandra <Connors.Sandra@epa.gov>; Nagle, Deborah <Nagle.Deborah@epa.gov>; Lape, Jeff 
<lape.jeff@epa.gov>; Sawyers, Andrew <Sawyers.Andrew@epa.gov>; Shim kin, Martha <Shimkin.Martha@epa.gov> 
Cc: Lousberg, Macara <Lousberg.Macara@epa.gov>; Farris, Erika D.<Farris.Erika@epa.gov>; Tiago, Joseph 
<Tiago.Joseph@epa.gov>; Maddox, Donald <Maddox.Donald@epa.gov>; Crawford, Tiffany 
<Crawford.Tiffany@epa.gov>; Aguirre, Janita <Aguirre.Janita@epa.gov>; Campbell, Ann <Campbell.Ann@epa.gov>; 
Drinkard, Andrea <Drinkard.Andrea@epa.gov>; Vazquez, Sharon <Vazquez.Sharon@epa.gov>; Torrez, Alfredo 
<Torrez.Alfredo@epa.gov>; Balasa, Kate <balasa.kate@epa.gov>; Best-Wong, Benita <Best-Wong.Benita@epa.gov> 
Subject: OW items of interest from the Adm in. Weekly Rept. Nov 30 

Hi everyone, attached are items of interest to OW taken from the Administrator's Report, Nov. 3, 
2018. Thanks. Christine 
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Message 

From: 

Sent: 

To: 

Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 
1/24/2019 7:26:14 PM 

Best-Wong, Benita [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =6ee 79b3d0fc0429b99f2c0548 lb0b9 5 7-bbestwon]; Forsgren, Lee 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/en=a055d7329d5b470fbaa9920celb68a7d-Forsgren, D]; Ross, David P 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =119cd8b52dd 14305a84863124ad6d8a6-Ross, David] 
Subject: Office of Water Shutdown Impacts 1-24-19.docx 

Attachments: Office of Water Shutdown Impacts 1-24-19.docx 

Some edits and questions are attached. 
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Message 

From: 

Sent: 

To: 

Subject: 

Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 

12/13/2018 8:25:00 PM 

Sprau I, Greg [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =fd lea61f0baa453a93aeb9bca32da076-gspra u I] 

Steam Electric.docx 

Attachments: Steam Electric.docx 

Markup attached 
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Message 

From: Wildeman, Anna [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=05DD0AF69BFA40429E438B7646502B99-WILDEMAN, A] 

Sent: 7/11/2018 10:31:48 AM 

To: Penman, Crystal [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =93662678a6fd4d4695c3df22cd95935a-Pen man, Crysta I] 

Subject: Fwd: EPA to revamp 2015 power plant discharges rule 
Attachments: Signed - Steam Electric Letter.pdf; ATTO000l.htm 

Begin forwarded message: 

From: "Fotouhi, David" <Fotouhi.David@epa.gov> 
Date: July 10, 2018 at 7:21 :43 PM EDT 
To: "Wildeman, Anna" <wildernan.anna@epa.gov> 
Subject: FW: EPA to revamp 2015 power plant discharges rule 
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Mr. flaJT}' IvL Johnson 
Hunton & \Villiams, LLP 
Riverfront Plaza, East Tmver 
951 East Byrd Street 
Richmond. Virginia 23129-4074 

Mr. fvk\jor Clark 
l\fr. Kevin Bromberg 
lLS, SrnaU Business /\dministration 
omce of Advocacy 
409 3rd Street, SW, 7th Floor 
Washington, D,C 20416 

:E, Sunr Pm-rrT 
At)\l l t\I\ rl{,\'1\)1{ 

August 1 l , 201 7 

Re: Petitions !()r Agency Reconsideration and Stay of Effluent Limitations Guidelines and 
Standards for the Stearn Electric Power Generating Point Source Category 

Dear r..,1r. Johnson, ML Clark and Mr. Brornberg: 

This letter concerns petitions from the Utility \Vater Act Group dated March 24, 2017, and 
the LLS. SrnaH Business Administration dated April 5, 20 i 7, to the U.S. Enviromnental Protection 
Agency requesting reconsideration and an administrative stay of provisions of the EPA' s final rule 
titled .. Effluent Limitations Guidelines and Standards fbr the Steam Electric Power Generating 
Point Source Category," 80 FR 67838 (November 3, 2015), As you knmv, in a letter dated April 
12, 2017, I announced thatthe EPA would be reconsidering the 2015 rule in light of the petitions, 

After carefui!y considering your petitions, I have decided that it is appropriate and in tbc 
public interest to conduct a rulernaking to potentially revise the new, more stringent Best Available 
Technology Economically Achievable effluent limitations and Pretreatment Standards frir Existing 
Sources in the 2015 rule that apply to bottom ash transport wattr and flue gas desu!furization 
\vastewater, As part of the rulemaking process, the EPA \Vill provide notice and an opportunity for 
public comrnent on any proposed revisions to the 201:5 final rule. The EPA also intends to infonn 
the U,S, Court of Appeals for the Fifth Circuit that it seeks to have challenges to those portions of 
the 2015 rule severed and held in abeyance pending completion of further rulemaking, 
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If you have questions regarding the reconsideration process, please contact Mike Shapiro 
at (202) 564-5700, ff you have any questions or wish to discuss the litigation, please have your 
counsel direct inquiries to litigation counsel at the Department of Justice. Martin McDemwtt at 
;202) 5 I 4-4122. 
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Message 

From: Orvin, Chris [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDl T)/CN =RE Cl Pl ENTS/CN =8702 DF7CBBE9418584FEBF8E 639ASC66-O RVI N, CHRIS] 

Sent: 1/26/2018 3:22:22 PM 

To: Crawford, Tiffany [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =9e5e3527 42484df5a4efefd79 2633dfb-TCrawf02] 

CC: Nagle, Deborah [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ cn=Recip ients/ en =33888a2bbe8f48aeb4ad9cc54259fb4e-d nag I e ]; Wood, Robert 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =b2676c13 7 cf54d b0a5d98df232901821-Wood, Robert] 

Subject: Hard noon deadline: Quick review of Administrator Factsheets 

Attachments: OW-6 Steam Electric Power Generating Effluent limitation Guidelines - 01.. .. docx 

Importance: High 

Tiffany -

A last minute meeting with David Ross has been set up this afternoon to go over the factsheets we submitted a few 
weeks ago for the Administrator in preparation for the SEPW hearing next Tuesday. Can you please take a quick look at 
the existing factsheet and make sure it's up to date with the most recent info David will need to brief the 
Administrator? These are probably in good shape, but if anything has come up very recently we'll need to note that. 

This is a hard noon deadline. Thanks for your quick attention to this. 

Thanks, 

Chris Orvin 
U.S Environmental Protection Agency 
Office of Water 
Special Assistant to the Chief of Staff 
202-564-0430 
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Case 1:17-cv-00817-DLF Document 75 Filed 01/31/18 Page 1 of 3 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

CLEAN WATER ACTION, et al., 

Plaintiffs, 

V. Civil Action 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. l:17-cv-0817-DLF 
E. SCOTT PRUITT, Administrator, U.S. 
Environmental Protection Agency, et al., 

Defendants. 

----------------) 

EPA'S RESPONSE TO PLAINTIFFS' 
NOTICE OF SUPPLEMENTAL AUTHORITY 

The plaintiffs' notice of supplemental authority cites the Supreme Court's recent decision 

in National Association of Manufacturers v. Department of Defense. ECF No. 74. However, that 

case is inapposite to the issues before this Court. In National Association of Manufacturers, the 

Supreme Court held that a rule defining "waters of the United States" under the Clean Water Act 

was not an "effluent limitation or other limitation under [Clean Water Act] section 1311, 1312, 

1316, or 1345" under 33 U.S.C. § 1369(b)(l)(E), slip op. at 9-15, and did not constitute an 

"issu[ance] or den[ial] [of] any permit" under 33 U.S.C. § 1369(b)(l)(F), slip op. at 15-17. 

Accordingly, the Supreme Court held that the rule "falls outside the ambit of§ 1369(b )(1 )" and 

that challenges to the rule must be filed in the district courts rather than in the courts of appeals. 

Slip op. at 2. 

In this case, EPA argued that the plaintiffs' challenge to the Stay Notice of the ELG Rule, 

under 5 U.S.C. § 705, falls within the exclusive jurisdiction of the Fifth Circuit. But EPA did not 

argue that the Stay Notice was one of the agency actions enumerated in 33 U.S.C. § 1369(b)(l) 

as subject to exclusive review in the court of appeals. Rather, EPA argued that because the Fifth 

1 
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Case 1:17-cv-00817-DLF Document 75 Filed 01/31/18 Page 2 of 3 

Circuit has jurisdiction over challenges to the underlying ELG Rule under 33 U.S.C. 

§ 1369(b )(1 )(E), the Fifth Circuit also has jurisdiction under Telecommunications Research and 

Action Center v. FCC ("TRAC"), 750 F.2d 70, 75 (D.C. Cir. 1984), over any suit seeking relief 

that might affect its future jurisdiction, including the plaintiffs' challenge to the Stay Notice. 

ECF No. 31 at 23-26; ECF No. 32 at 23-26; ECF No. 58 at 13-15. Furthermore, EPA argued 

that the plaintiffs' challenge to the Stay Notice was within the Fifth Circuit's ancillary 

jurisdiction. ECF No. 31 at 26-27; ECF No. 32 at 26-27; ECF No. 58 at 15-18. The plaintiffs 

have not contested that the Fifth Circuit has jurisdiction over challenges to the underlying ELG 

Rule under 33 U.S.C. § 1369(b)(l)(E), and the Supreme Court's ruling in National Association 

of Manufacturers does not address the availability of TRAC or ancillary jurisdiction. 

EPA also argued, in response to the plaintiffs' motion for leave to amend their complaint 

to challenge the ELG Rule Amendment, ECF No. 63, that the plaintiffs' challenge to the ELG 

Rule Amendment was within the exclusive jurisdiction of a court of appeals under 5 U.S.C. 

§ 1369(b)(l)(E). ECF No. 70 at 2-6. The Supreme Court's decision in National Association of 

Manufacturers does not address the question before the Court of whether an amendment to an 

effluent limitations rule that postpones certain compliance dates in that rule is an action under 33 

U.S.C. § 1369(b)(l)(E). 

January 31, 2018 

Of Counsel: 
JESSICA H. ZOMER 
Office of General Counsel 
U.S. Environmental Protection Agency 
WASHINGTON, D.C 

Respectfully submitted, 

JEFFREY H. WOOD 
Acting Assistant Attorney General 
Environment and Natural Resources Division 
U.S. Department of Justice 

Isl Tsuki Hoshiiima 
TSUKI HOSHIJIMA 

2 
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Case 1:17-cv-00817-DLF Document 75 Filed 01/31/18 Page 3 of 3 

Environmental Defense Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Washington, D.C. 20044 
(202) 514-3468 
tsuki.hoshijima@usdoj.gov 

CERTIFICATE OF SERVICE 

I hereby certify that on January 31, 2018, I filed the foregoing using the Court's CM/ECF 

system, which will electronically serve all counsel of record registered to use the CM/ECF 

system. 

/s/ Tsuki Hoshijima 
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USCA Case #17-1216 Document #1704178 Filed 11/13/2017 Page 1 of 18 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

) 
CLEAN WATER ACTION, et al., ) 

) 
Petitioners, ) 

) 
V. ) 

) 
E. SCOTT PRUITT, Administrator, U.S. ) 
Environmental Protection Agency, et al., ) 

) 
Respondents . ) 

__________ ) 

Case No. 17-1216 

MOTION TO TRANSFER 

Respondents U.S. Environmental Protection Agency ("EPA") and Scott 

Pruitt, Administrator, EPA, move to transfer this petition to the U.S. Court of 

Appeals for the Fifth Circuit pursuant to 28 U.S.C. § 2112(a). The EPA action 

challenged in this petition is part of the same agency proceeding for which there is 

a pending consolidated challenge in the Fifth Circuit. Alternatively, this petition 

should be transferred in the interest of justice because a closely related agency 

action is currently being challenged in the Fifth Circuit. 

Counsel for the Petitioners have indicated that they oppose this motion. 1 

1 Earlier today, the Petitioners filed a motion to hold this case in abeyance. EPA 
opposes that motion on the basis that this Court should transfer this petition and 
allow the Fifth Circuit to decide whether to hold the case in abeyance. 
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USCA Case #17-1216 Document #1704178 Filed 11/13/2017 Page 2 of 18 

BACKGROUND 

A. EPA's ELG Rule 

On November 3, 2015, EPA promulgated the Steam Electric Power 

Generating Effluent Limitations Guidelines Rule ("ELG Rule"), which established 

effluent limits under the Clean Water Act for six types of effluent wastestreams 

generated by new and existing steam electric power plants. See generally Effluent 

Limitations Guidelines and Standards for the Steam Electric Power Generating 

Point Source Category, 80 Fed. Reg. 67,838, 67,841-42 (Nov. 3, 2015). Seven 

petitions for review of the ELG Rule were filed, and the Judicial Panel on 

Multi district Litigation consolidated the petitions in the Fifth Circuit pursuant to 28 

U.S.C. § 2112(a). In re: EPA, Effluent Limitations Guidelines and Standards for 

the Steam Electric Power Generating Point Source Category; Final Rule, MCP 

No. 136 (JPML Dec. 8, 2015). The consolidated Fifth Circuit litigation is currently 

in the merits briefing stage on some issues while some issues are stayed pending 

further agency action pursuant to EPA' s reconsideration. Sw. Elec. Power Co. v. 

EPA, No. 15-60821 (5th Cir. filed Nov. 20, 2015). 

B. Post-Promulgation Events 

During the course of merits briefing in the Fifth Circuit, one of the 

petitioners, the Utility Water Act Group, as well as the Small Business 

Administration Office of Advocacy, submitted to EPA administrative petitions to 

2 
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USCA Case #17-1216 Document #1704178 Filed 11/13/2017 Page 3 of 18 

reconsider the ELG Rule and to suspend approaching compliance deadlines. By 

letter dated April 12, 2017, EPA announced its intention to reconsider the ELG 

Rule. In light of the pending reconsideration, EPA published a notice in the Federal 

Register announcing a stay pending judicial review, under 5 U.S.C. § 705, of 

compliance deadlines for certain effluent limitations and standards in the ELG 

Rule. See Postponement of Certain Compliance Dates for Effluent Limitations 

Guidelines and Standards for the Steam Electric Power Generating Point Source 

Category, 82 Fed. Reg. 19,005 (Apr. 25, 2017) ("Stay Notice"). Specifically, the 

Stay Notice postponed the deadlines for new, more stringent effluent limitations 

and pretreatment standards for existing facilities for five wastestreams regulated by 

the ELG Rule. Id. at 19,005-06. 

On June 6, 2017, EPA published a Federal Register notice proposing to 

postpone the same compliance deadlines subject to the Stay Notice pending 

administrative reconsideration proceedings. Postponement of Certain Compliance 

Dates for the Effluent Limitations Guidelines and Standards for the Steam Electric 

Power Generating Point Source Category, 82 Fed. Reg. 26,017 (June 6, 2017). As 

explained in the proposed rule, "[b ]ecause Section 705 of the [ Administrative 

Procedure Act ('APA')] authorizes an Agency to postpone the effective date of an 

action pending judicial review, EPA is undertaking this notice-and-comment 

rulemaking to postpone certain compliance dates in the rule in the event that the 

3 
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USCA Case #17-1216 Document #1704178 Filed 11/13/2017 Page 4 of 18 

litigation ends, and while the Agency is undertaking reconsideration." Id. at 

26,018. 

By letter dated August 11, 2017, EPA announced that it would conduct a 

rulemaking to potentially revise the new, more stringent effluent limitations and 

pretreatment standards for existing facilities for two wastestreams regulated by the 

ELG Rule. On August 22, 2017, the Fifth Circuit granted EPA's motion to sever 

and hold in abeyance challenges related to the requirements under reconsideration. 

On September 18, 2017, EPA finalized a rule postponing for two years 

certain ELG Rule compliance deadlines for the two wastestreams subject to further 

rulemaking pursuant to EPA' s reconsideration. Postponement of Certain 

Compliance Dates for the Effluent Limitations Guidelines and Standards for the 

Steam Electric Power Generating Point Source Category, 82 Fed. Reg. 43,494 

(Sept. 18, 2017) ("ELG Rule Amendment"). EPA determined that it would not 

extend the deadlines for limits or standards applicable to the other waste streams 

regulated by the ELG Rule because EPA was not planning to conduct a further 

rulemaking to consider revising those requirements. Finally, EPA stated that it was 

withdrawing the Stay Notice because "there is no longer any need" for it. Id. at 

43,496 ("Because EPA has decided to conduct further rulemaking to potentially 

revise the new, more stringent BAT limitations and PSES in the 2015 Rule 

applicable to two specific wastestreams (FGD wastewater and bottom ash transport 
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USCA Case #17-1216 Document #1704178 Filed 11/13/2017 Page 5 of 18 

water), and it is today finalizing a rule which postpones the associated compliance 

dates in the 2015 Rule pending its next rulemaking, there is no longer any need for 

the Agency to maintain its prior action pursuant to Section 705 of the APA."). 

C. Procedural History 

On May 3, 2017, the Petitioners filed suit against EPA in the U.S. District 

Court for the District of Columbia, challenging EPA' s Stay Notice as a violation of 

the APA. Clean Water Action v. Pruitt (Clean Water Action I), No. l 7-cv-817-KBJ 

(D.D.C. filed May 3, 2017). EPA moved to dismiss the action or to transfer the 

action to the Fifth Circuit on the basis that under the Clean Water Act's judicial 

review provision, 33 U.S.C. § 1369(b)(l), exclusive jurisdiction to challenge the 

Stay Notice lay in a court of appeals, rather than in a district court. Clean Water 

Action I, ECF No. 32. That motion remains pending. 

On August 21, 2017, the Petitioners filed a "protective" petition for review 

of the Stay Notice in the D.C. Circuit. Clean Water Action v. Pruitt (Clean Water 

Action 11), No. 17-1193 (D.C. Cir. filed Aug. 21, 2017). The Petitioners moved to 

hold Clean Water Action II in abeyance pending the decision in Clean Water 

Action I, stating that the purpose of the petition was merely to preserve their right 

to judicial review in case the district court held that their challenge to the Stay 

Noticebelongedinacourtofappealsunder33 U.S.C. § 1369(b)(l). EPA did not 

take a position on the Petitioners' motion for abeyance except to state that in the 

5 
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event that the motion was granted, EPA "wishe[ d] to reserve the opportunity to 

seek termination of any such abeyance on jurisdictional or other grounds." On 

October 10, 2017, this Circuit granted the Petitioners' motion for abeyance in 

Clean Water Action II. 

After EPA finalized the ELG Rule Amendment on September 12, 2017, 

EPA moved to dismiss Clean Water Action I as moot based on the ELG Rule 

Amendment's withdrawal of the Stay Notice. Clean Water Action I, ECF No. 60. 

The Petitioners opposed the motion and simultaneously sought leave to amend 

their complaint to include two additional claims that challenge the ELG Rule 

Amendment as contrary to the APA. Clean Water Action I, ECF Nos. 63, 64. EPA 

opposed the Petitioners' motion for leave to amend their complaint on the basis 

that the amendment was futile because 33 U.S.C. § 1369(b )(1) requires the 

Petitioners' challenge to the ELG Rule Amendment to be brought in a court of 

appeals, not a district court. Clean Water Action I, ECF No. 70. 

The Petitioners filed this petition ( Clean Water Action 111), which challenges 

the ELG Rule Amendment, on October 11, 2017. The petition states that its 

purpose is "protective," to preserve judicial review in case the Petitioners' 

challenge to the ELG Rule Amendment does not proceed in the district court as 

part of Clean Water Action I. 

6 
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STATUTORY FRAMEWORK 

Section 509(b )(1) of the Clean Water Act vests federal courts of appeals 

with original and exclusive jurisdiction to review certain categories of EPA 

actions. 33 U.S.C. § 1369(b )(1 ); see also Decker v. Nw. Envtl. Def Ctr., 568 U.S. 

597, 608 (2013). Among those EPA actions are those "approving or promulgating 

any effluent limitation or other limitation under section 1311, 1312, 1316, or 1345 

of [the Clean Water Act]," "promulgating any standard of performance under 

section 1316," and "promulgating any ... pretreatment standard under section 

1317." 33 U.S.C. § 1369(b)(l)(A), (C), (E). 

When multiple petitions for review of an agency action are filed in different 

courts of appeals, 28 U.S.C. § 2112(a) provides for consolidation of the petitions in 

a single court.2 If, within ten days of issuing an order, an agency receives petitions 

for review in more than one court of appeals, then the Judicial Panel on 

Multidistrict Litigation randomly designates one of those courts of appeals as the 

court in which the agency must file the record. Id. § 2112(a)(l), (3). "All courts in 

which proceedings are instituted with respect to the same order ... shall transfer 

those proceedings to the court in which the record is so filed." Id. § 2112(a)(5). 

2 In 1988, Congress repealed a Clean Water Act-specific mechanism for 
addressing multiple challenges to agency orders so that the general circuit selection 
mechanism in 28 U.S.C. § 2112(a) would govern Clean Water Act petitions. Pub. 
L. No. 100-236, § 2, 101 Stat 1731 (1988); see also S. Rep. No. 100-263 at 5 
(1987), as reprinted in 1987 U.S.C.C.A.N. 3198, 3201. 

7 
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The statute further provides that: "[ f]or the convenience of the parties in the 

interest of justice, the court in which the record is filed may thereafter transfer all 

the proceedings with respect to that order to any other court of appeals." Id. 

ARGUMENT 

A. This petition must be transferred to the Fifth Circuit, where there 
is a pending petition for review of related agency proceedings. 

"[C]ourts have recognized that the statutory reference to the 'same order' [in 

28 U.S.C. § 2112(a)(5)] should be broadly construed." Nat. Res. Def Council, Inc. 

v. EPA, 673 F .2d 392, 399 (D.C. Cir. 1980) (per curiam); see also Am. Civil 

Liberties Union v. FCC, 486 F.2d 411, 414 (D.C. Cir. 1973) ("The public policy 

underlying section 2112(a) requires that it 'be liberally applied to permit review by 

a single court of closely related matters where appropriate for sound judicial 

administration."' (quoting Eastern Air Lines, Inc. v. C. A. B., 354 F.2d 507, 511 

(D.C. Cir. 1965))). Consolidation of closely related matters avoids situations in 

which "the action of the agency [is] subjected to fragmentary review by different 

courts." Am. Civil Liberties Union, 486 F.2d at 414. 

In light of that statutory purpose, courts in this Circuit and others have 

treated agency actions as part of the "same order" for purposes of § 2112( a) when 

the actions arose from closely interrelated agency proceedings, even when there 

was a temporal gap or a lack of strict subject matter identicality between the 

8 
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actions. 3 In American Civil Liberties Union v. FCC, the ACLU sought review of 

the FCC's denial of its petition for administrative reconsideration. 486 F.2d at 412. 

The FCC had denied other persons' petitions for reconsideration in the same 

administrative docket over six months after it had denied the ACLU's petition for 

administrative reconsideration, and a petition for judicial review of those denials 

was pending in the Ninth Circuit. Id. at 413. This Circuit held that the ACLU' s 

petition for review and the other persons' Ninth Circuit petition for review 

concerned the "same order" within the meaning of§ 2112(a)- even though "the 

particular subject matter of the two petitions is not the same" - because the 

agency actions "represent[ ed] the staggered implementation of a single, multi

faceted agency undertaking." Id. at 414. 

3 Some of these decisions predate the 1988 amendment to 28 U.S.C. § 2112(a) that 
adopted a random selection mechanism (in place of the previously used first-to-file 
rule) to choose between multiple courts of appeals in which petitions are filed. 
Compare Pub. L. No. 85-791, § 2, 72 Stat. 941 (original version of§ 2112(a)), with 
Pub. L. No. 100-236, § 1, 101 Stat. 1731 (1988 amendment). These decisions 
remain good law to the extent that they articulate standards for determining when 
two agency actions are part of the "same order" such that petitions challenging 
such actions must be consolidated in one court of appeals, which is a separate issue 
from how that single court of appeals should be selected. See S. Rep. No. 100-263 
at 5, 1987 U.S.C.C.A.N. 3198, 3202 ("[The 1988 amendment] is not intended to 
change the practice of having sequential or closely related orders issued in the 
course of the same or interrelated administrative proceedings treated as 'the same 
order' and reviewed by the circuit court reviewing the initial order."). 
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Similarly, in BASF Wyandotte Corp. v. Castle, the First Circuit held that 

interim effluent limitation guidelines with immediate effect and a subsequent final 

rule that amended the interim effluent limitation guidelines over a year later were 

part of the "same order" for purposes of§ 2112(a). 582 F.2d 108, 112 (1st Cir. 

1978). There were "significant differences between the two sets of regulations," 

and some persons governed by the interim effluent limitation guidelines were not 

covered at all under the final regulations. Id. at 110. Nonetheless, the First Circuit 

reasoned that the two regulations should be considered the same order because 

they arose from the "same or interrelated proceedings." Id. at 112 ( quoting Pub. 

Serv. Comm 'nfor State of NY. v. Fed Power Comm 'n, 472 F.2d 1270, 1272 

(D.C. Cir. 1972) (per curiam)); see also MCI WorldCom, Inc. v. FCC, No. 99-

1182, 1999 WL 728373, at* I (D.C. Cir. Aug. 2, 1999) (per curiam) ("The Stay 

Order at issue in these petitions and the First Report and Order at issue in the Iowa 

Utilities Board litigation pending in the Eighth Circuit must be treated as the 'same 

order' for purposes of§ 2112(a), because 'they were issued during the course of 

the same proceeding and implemented a single, multi-faceted agency undertaking,' 

the effectuation of the local-competition provisions of the Telecommunications Act 

of 1996." (quoting Nat. Res. Def Council, Inc., 673 F.2d at 399 n.16)); 

Westinghouse Elec. Corp. v. US. Nuclear Regulatory Comm 'n, 598 F.2d 759, 767 

(3d Cir. 1979) ("[I]n keeping with the purposes of[§ 2112(a)], courts have 

10 
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interpreted the term, 'the same order,' so as to insure the consolidation in one court 

of petitions from sequential orders arising from the same administrative 

background and cumulative record."). 

Of course, the concept of a "same order" is not so limitless as to mandate 

consolidation in one court of appeals of all agency actions that are related to each 

other by similarity of subject matter. This Circuit, writing about discretionary 

transfers under § 2112( a)( 5), has expressed wariness of "a concept of specialized 

circuits and panels for certain types of cases." Am. Pub. Gas Ass 'n v. Fed. Power 

Comm 'n, 555 F.2d 852, 858 (D.C. Cir. 1976); see also Pub. Serv. Comm 'n, 472 

F.2d at 1272 ("[A] theory of specialization of tribunals ... is not what Congress 

has provided."). Transferring this petition to the Fifth Circuit would perhaps trigger 

that concern if EPA' s sole justification were, for example, that the Fifth Circuit had 

previously adjudicated a challenge to another EPA effluent limitation guideline or 

to another EPA regulation of the steam electric power plant industry. 

But transfer of this petition does not require stretching the "same order" 

precedents to that limit. The ELG Rule Amendment under challenge in this petition 

was a targeted revision of certain compliance deadlines in the ELG Rule. That 

revision was an outgrowth of EPA' s decision to commence a new rulemaking to 

potentially revise aspects of the ELG Rule during the course of the Fifth Circuit 

litigation challenging the ELG Rule. The relationship between the ELG Rule and 

11 
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the ELG Rule Amendment is not one of mere similarity of subject matter; rather, 

the ELG Rule Amendment is sequentially linked to the ELG Rule as a continuation 

of the same administrative proceeding that produced the ELG Rule in 2015. 

Transfer of this petition would also fall within the outside temporal bounds 

on the scope of "same order" under § 2112( a)( 5). This Court has suggested that "it 

would be inappropriate to accept as controlling on the issue of transfer the date of 

filing of a petition for review which had been acted upon finally before the motion 

to transfer is made. It is not possible to consolidate a pending petition with one 

involved in litigation which has ended." Am. Civil Liberties Union, 486 F .2d at 

414. As such, § 2112( a)( 5) would not mandate transfer of a petition to a court that 

had heard a challenge to a prior related agency action if the prior challenge was 

long enough ago that it had already been concluded. Transfer in this case would 

not run afoul of that temporal bar because the Fifth Circuit litigation on the ELG 

Rule is still pending. 

This Court need not inquire into the substantive merits of this petition and 

the issues raised in the Fifth Circuit litigation in order to transfer this petition. In 

BASF Wyandotte, the First Circuit declined to delve into the substantive 

differences between the two sets of effluent limitation guidelines challenged in the 

prior petition and the petition before it. The First Circuit's reasoning was that 

limiting the focus to the procedural relationship between the two regulations 

12 
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would allow the court to determine proper venue without wading unnecessarily 

deeply into the complicated subject matter of the regulations. 582 F .2d at 112. 

Likewise, deciding this transfer motion does not require this Court to attempt to 

predict what arguments will be raised in support of this petition and how those 

arguments will relate to those raised in the Fifth Circuit. The procedural closeness 

between the ELG Rule and the ELG Rule Amendment is sufficient for the Court to 

find that they are the "same order" for purposes of§ 2112(a).4 Upon such a 

finding, Congress has directed that this Court "shall transfer" this petition. 28 

U.S.C. § 2112(a)(5) (emphasis added). 

B. Alternatively, this petition should be transferred to the Fifth 
Circuit in the interest of justice. 

If this Court were to decide that the ELG Rule Amendment is not part of the 

"same order" as the ELG Rule, this Court would still have statutory authority to 

transfer this petition "to any other court of appeals" "[f]or the convenience of the 

parties in the interest of justice." 28 U.S.C. § 2112(a)(5). Even aside from the 

statutory authority in§ 2112(a)(5), this Court has inherent authority to transfer this 

4 Although the ELG Rule and the ELG Rule Amendment are part of the "same 
order" for purposes of 28 U.S.C. § 2112(a), they remain separate agency actions 
for purposes of the APA, 5 U.S.C. § 70l(b)(2) (citing 5 U.S.C. § 551(13)), and 
time constraints for bringing a challenge under the Clean Water Act judicial review 
provision, 33 U.S.C. § 1369(b). The cases that EPA relies on to support a broad 
construction of the statutory term "same order" are specific to the use of the term 
in 28 U.S.C. § 2112(a). 
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petition "in the interest of justice and sound judicial administration." Heartland 

Plymouth Court MI, LLC v. Nat'! Labor Relations Ed., 838 F.3d 16, 26 n.8 (D.C. 

Cir. 2016) (quoting Eastern Air Lines, Inc, 354 F.2d at 510). 

The Fifth Circuit's familiarity with the ELG Rule favors discretionary 

transfer of this petition. Eastern Air Lines, Inc., 354 F.2d at 510 ("Certainly one 

factor that has considerable weight in the guidance of judicial discretion is the 

desirability of transfer to a circuit whose judges are familiar with the background 

of the controversy through review of the same or related proceedings."); see also 

Abourezk v. F. P. C., 513 F.2d 504,505 n.l (D.C. Cir. 1975) (statement of 

Bazel on, J.) ( describing discretionary factors as "one circuit's familiarity with the 

issues and parties from prior litigation; the need for continuity and consistency in 

reviewing a series of agency decisions; and, the facilitation of judicial economy"). 

As discussed in the previous section of this argument, EPA' s basis for transfer is 

not that the Fifth Circuit has a mere "general familiarity with the legal questions 

presented by a case," such as prior experience with the statutory framework, 

industry, or technology in question. Am. Pub. Gas Ass 'n, 555 F .2d at 857. Rather, 

the Fifth Circuit has already developed particular familiarity with the specific 

"proceedings that gave rise to the order in suit." Id. Judicial economy favors 

transfer under these circumstances. Midwest Television, Inc. v. FCC, 364 F.2d 674, 

675 (D.C. Cir. 1966) (per curiam) (allowing transfer of petition for review of 

14 

ED_002364A_00030111-00014 



USCA Case #17-1216 Document #1704178 Filed 11/13/2017 Page 15 of 18 

agency action to circuit with a pending petition "which is the precursor of the 

present proceedings and which perforce involves many of the same issues"). 

Convenience to the parties also favors the Fifth Circuit. Many of the 

Petitioners are already integrally involved with the Fifth Circuit litigation over the 

ELG Rule. Environmental Integrity Project, Sierra Club, and Waterkeeper 

Alliance, Inc. are petitioners in the Fifth Circuit action. Clean Water Action is an 

intervenor in the Fifth Circuit action. 

Furthermore, the administrative record in this action challenging the ELG 

Rule Amendment will substantially overlap with the administrative record filed in 

the Fifth Circuit action challenging the ELG Rule. 

Finally, transfer will avoid the possibility of having different courts rule on 

the same or similar issues in challenges to interrelated agency actions pending at 

the same time. For example, one of the environmental groups' main challenges to 

the ELG Rule in the Fifth Circuit is that the best available technology 

economically achievable ("BAT") limits for legacy wastewater are inconsistent 

with the Clean Water Act because "EPA has no authority to base BAT limits on 

when waste is generated." Opening Brief of Petitioners Environmental Integrity 

Project et al. at 39, Sw. Elec. Power Co., No. 15-60821. Meanwhile, with respect to 

the ELG Rule Amendment, the Petitioners are claiming that the rule exceeds 

EPA' s statutory authority because the Clean Water Act "does not contain any 
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provision authorizing EPA to postpone compliance deadlines for effluent 

limitations once established." See Clean Water Action I, ECF No. 63-3 at 26 

(Plaintiffs' Motion for Leave to Amend and Supplement Complaint, Ex. 1, ,r 105). 

Although the Petitioners cite different subsections of Clean Water Act section 301, 

33 U.S.C. § 1311, to support their arguments, in both cases they raise questions 

about EPA' s authority to establish differentiated or extended compliance dates for 

BAT limits, and EPA's rationale for each of these decisions is based on the 

discretion afforded to EPA by Clean Water Act section 304(b )(2)(B), 33 U.S.C. 

§ l 3 l 4(b )(2 )(B). Having two different courts of appeals ruling on the ELG Rule 

and ELG Rule Amendment challenges at the same time could result in inconsistent 

opinions on the extent ofEPA's discretion under Clean Water Act section 

304(b )(2)(B), 33 U.S.C. § 1314(b )(2)(B). Principles of comity among the courts 

and judicial economy favor having one court decide the same or similar issues 

raised by the same parties in closely related judicial proceedings arising from 

interrelated agency proceedings. 

CONCLUSION 

This petition should be transferred to the U.S. Court of Appeals for the Fifth 

Circuit. 
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Dated: November 13, 2017 

Of Counsel: 
JESSICA H. ZOMER 
Office of General Counsel 
U.S. Environmental Protection 
Agency 
Washington, D.C. 

Respectfully submitted, 

JEFFREY H. WOOD 
Acting Assistant Attorney General 
Environment and Natural Resources Division 

Isl Martin F. McDermott 
MARTIN F. McDERMOTT 
JESSICA O'DONNELL 
U.S. Department of Justice 
Environment and Natural Resources Division 
Environmental Defense Section 
P.O. Box 7611 
Washington, D.C. 20044 
(202) 514-4122 
martin.mcdermott@usdoj.gov 

Counsel for Respondents 
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CERTIFICATE OF COMPLIANCE 

I certify that the fore going motion complies with the word limit of Fed. R. 

App. P. 27(d)(2)(A) because it contains 3846 words, excluding the parts of the 

filing exempted by Fed. R. App. P. 32(f). The filing complies with the typeface and 

type style requirements of Fed. R. App. 32(a)(5) and (a)(6) because it was prepared 

in a proportionately spaced typeface using Microsoft Word 2013 in Times New 

Roman fourteen-point font. 

/s/ Martin F. McDermott 

CERTIFICATE OF SERVICE 

I certify that on November 13, 201 7, I filed the foregoing with the Clerk of 

the Court using the CM/ECF system, which will send notice of such filing to all 

counsel of record registered to use the CM/ECF system. 

/s/ Martin F. McDermott 
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ORAL ARGUMENT NOT YET SCHEDULED 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

CLEAN WATER ACTION, etal., 

Petitioners, 

V. 

E. SCOTT PRUITT, Administrator, 
U.S. Environmental Protection Agency 
and U.S. ENVIRONMENTAL 
PROTECTION AGENCY 

Respondents. 

Case No. 17-1193 

PETITIONERS' MOTION TO HOLD CASE IN ABEYANCE 

Petitioners Clean Water Action, Environmental Integrity Project, Sierra 

Club, Waterkeeper Alliance, Inc., PennEnvironment, Inc., Chesapeake Climate 

Action Network, Physicians for Social Responsibility, Chesapeake, Inc., and 

Prairie Rivers Network ( collectively, "Petitioners") respectfully move to hold this 

case in abeyance pending a decision in Clean Water Action v. Pruitt, Case No. 17-

cv-00817 (KBJ) (D.D.C.), with motions to govern due 14 days after that decision. 

In the pending district court action, Petitioners seek review of the same action by 

respondents ( collectively "the Agency" or "EPA") that is challenged in this case. 
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Counsel for EPA has advised that EPA takes no position on this motion and 

reserves the right to file a response. 

In this case, Petitioners challenge - as a protective matter only, to preserve 

their right to judicial review - a final action taken by EPA under the 

Administrative Procedure Act ("APA"), 5 U.S.C. § 705, to indefinitely delay 

compliance deadlines in the Agency's Effluent Limitation Guidelines Rule for 

steam electric power plants ("ELG Rule"). Postponement of Certain Compliance 

Dates for Effluent Limitations Guidelines and Standards for the Steam Electric 

Power Generating Point Source Category, 82 Fed. Reg. 19,005 (Apr. 25, 2017) 

(the "Indefinite Stay"). Because EPA issued the Indefinite Stay under the APA, 

and the Stay does not fall within any of the seven enumerated categories of actions 

that the Clean Water Act requires to be challenged in a court of appeals, see 33 

U.S.C. § 1369(b)(l), Petitioners sought review of the Indefinite Stay in district 

court under the federal question statute, 28 U.S.C. § 1331. See Compl., Clean 

Water Action v. Pruitt, Case No. l 7-cv-00817 (KBJ) (D.D.C. May 3, 2017). 

Although Petitioners believe that jurisdiction over the Indefinite Stay lies in 

the district court, EPA has moved to dismiss the district court case based on the 

argument that jurisdiction lies in a court of appeals pursuant to 33 U.S.C. § 

1369(b )(1 ). Accordingly, Petitioners filed the present case as a precaution within 

Section 13 69(b )( 1)' s 120-day limitations period. Had Petitioners not done so, they 
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would not have been able to obtain review of the Indefinite Stay in this Court if 

EPA successfully obtained dismissal of the district court case. See Eagle-Picher 

Indus. v. EPA, 759 F.2d 905,912 (D.C. Cir. 1985) ("[W]e have previously 

admonished petitioners of the wisdom of filing protective petitions for review 

during the statutory period."). 

In the district court case, EPA' s motion to dismiss, as well as cross-motions 

for summary judgment, are now fully briefed. Petitioners respectfully request that 

this Court hold this case in abeyance pending the district court's decision. Doing 

so will conserve the resources of this Court and the parties. 1 

CONCLUSION 

For the reasons set forth above, Petitioners respectfully request that the 

Court grant their motion to hold this case in abeyance pending a decision from the 

district court in Clean Water Action v. Pruitt, Case No. l 7-cv-00817 (KBJ) 

1 After briefing closed on the motions, EPA Administrator E. Scott Pruitt signed a 
new final rule that codified a two-year delay of some of the same compliance 
deadlines that were postponed by the Indefinite Stay and purported to formally 
withdraw the Indefinite Stay. See Notice of Final Rule, Clean Water Action v. 
Pruitt, Case No. l 7-cv-00817 (KBJ) (D.D.C. Sept. 13, 2017). This new final rule 
was published in the Federal Register on September 18, 2017. See 82 Fed. Reg. 
43,494, 43,494-500. Earlier today, EPA made a new, second motion to dismiss the 
district court action on mootness grounds, but Petitioners intend to oppose that 
motion and ask the district court to grant their motion for summary judgment. 
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(D.D.C.), and order that the parties file joint motions to govern within 14 days after 

that decision. 

Dated: September 21, 2017 Respectfully submitted, 

s/ Thomas J. Cmar 
Thomas J. Cmar 
Earth justice 
1101 Lake Street, Suite 405B 
Oak Park, IL 60301 
T: (312) 257-9338 
E: tcmar@earthjustice.org 

Matthew Gerhart 
3639 N. Clayton Street 
Denver, CO 80205 
T: (510) 847-7721 
E: megerhart@gmail.com 

Counsel for Petitioners Clean Water Action, 
Sierra Club, and Waterkeeper Alliance, Inc. 

s/ Casey Austin Roberts 
Casey Austin Roberts 
Sierra Club 
Environmental Law Program 
1536 Wynkoop Street, Suite 312 
Denver, CO 80202 
T: (303) 454-3355 
E: casey.roberts@sierraclub.org 

Joshua Smith 
Sierra Club 
Environmental Law Program 
2101 Webster Street, Suite 1300 
Oakland, CA 94612 
T: (415) 977-5560 
E: joshua.smith@sierraclub.org 
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Counsel for Petitioner Sierra Club 

s/ Patton Dycus 
Patton Dycus 
Environmental Integrity Project 
1000 Vermont Avenue NW, Suite 1100 
Washington, DC 20005 
T: (202) 296-8800 
E: pdycus@environmentalintegrity.org 

Counsel for Petitioners Environmental Integrity 
Project, PennEnvironment, Inc., Chesapeake 
Climate Action Network, Physicians for Social 
Responsibility, Chesapeake, Inc., and Prairie 
Rivers Network 
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CERTIFICATE OF COMPLIANCE 

The undersigned counsel states that this motion complies with FED. R. APP. 

P. 27(d)(2)(A) because it contains 612 words, excluding the parts exempted by 

FED. R. APP. P. 32(f), as counted by a word processing system and, therefore, is 

within the word limit. This motion also complies with the typeface requirements 

of FED. R. APP. P. 27(d)(l)(E) because it has been prepared in a proportionally 

spaced typeface in 14-point Times New Roman font. 

Dated: September 21, 2017 
/s/ Thomas J. Cmar 
Thomas J. Cmar 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 21st day of September, 2017, I have served the 

fore going Petitioners' Motion to Hold Case in Abeyance on all registered counsel 

through the Court's electronic filing system (ECF). 

/s/ Thomas J. Cmar 
Thomas J. Cmar 
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Message 

From: 

Sent: 
To: 

Subject: 

O'Donnell, Jessica (ENRD) [Jessica.O'Donnell@usdoj.gov] 

11/1/2017 8:05:22 PM 

Zomer, Jessica [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =a5c30484c 1704ec79addf362bf776ed6-H a 11, Jessica] 
Re: steam electric - call re transfer 

Having trouble with dial in. Trying one more time. 

Sent from my iPhone 

On Nov 1, 2017, at 9:30 AM, Zomer, Jessica <ZomerJessica@epa,_gov> wrote: 
! I r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

G Y h . f 1. ! Conference Code I Ex. 6 ! • ! ! reat. OU Can USe t lS COn erence me: ! extenSlOn i Conference Code I Ex. 6 i 
i--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! !·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

From: O'Donnell, Jessica (ENRD) [rnailto:Jessica.O'Donnell@usdoj.gov] 
Sent: Wednesday, November 01, 2017 8:21 AM 
To: Zomer, Jessica <ZomerJessica(@epa.gov> 
Cc: McDermott, Martin (ENRD) <Martin.l\l1cDerrnott@)usdoj.gov>; Hoshijima, Tsuki (ENRD) 
<Tsuki.Hoshiiima@usdoi.gov> 
Subject: Re: steam electric - call re transfer 

I'm going to try to reserve a conference room for the three of us here at DOJ. Is there a number where 
we can reach you, Jessica? 

Sent from my iPhone 

On Oct 27, 2017, at 12:09 PM, Zomer, Jessica <Zomer.Jessica@epa.gov> wrote: 

Okay, terrific. Please let me know if you will be all together and whether 
there is one number at which I can reach you. 

If not, I will provide a conference line. 

From: McDermott, Martin(ENRD)[mailto:Martin.McDermott@usdoj,gov] 
Sent: Wednesday, October 25, 2017 5:03 PM 
To: Hoshijima, Tsuki (ENRD) <Tsuki.Hoshljima(@usdoi.gov>; O'Donnell, Jessica (ENRD) 
<Jessica.O'Donnell@usdoi,gov>; Zomer, Jessica <ZornerJessica(wepa,gov> 
Subject: RE: steam electric - call re transfer 

I believe that will work for me. Martin 

From: Hoshijima, Tsuki (ENRD) 
Sent: Wednesday, October 25, 2017 4:56 PM 
To: O'Donnell, Jessica (ENRD) <JODonnell(oJenrd.usdoi,gov>; Zomer, Jessica 
<Zomer.Jessica(illepa.ggy>; McDermott, Martin (ENRD) 
<IVlMcDermott@ENRD.USDO.l.GOV> 
Subject: RE: steam electric - call re transfer 

That'll work for me too. 
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From: O'Donnell, Jessica (ENRD) 

Sent: Wednesday, October 25, 2017 1:33 PM 
To: Zomer, Jessica <Zomer,Jessica@epa,_gov>; McDermott, Martin (ENRD) 

<MMcDermott@lENRD.USDOJ.GOV> 

Cc: Hoshijima, Tsuki (ENRD) <THoshiiima@ENRD,USDOJ.GOV> 

Subject: RE: steam electric - call re transfer 

I am available then. 

Jessica O'Donnell 
Senior Counsel for Appellate Matters 
Environmental Defense Section 
202.305.0851 

From: Zomer, Jessica [mailto:Zorner.Jessica@epa.gov] 

Sent: Wednesday, October 25, 2017 1:29 PM 
To: McDermott, Martin (ENRD) <MMcDermott(@ENRD.USDOJ.GOV>; O'Donnell, Jessica 

(ENRD) <JODonnell(ruenrd.usdoj.gov> 

Cc: Hoshijima, Tsuki (ENRD) <THoshiiima@DENR0.US0OJ.GOV> 

Subject: RE: steam electric - call re transfer 

I has been rescheduled for Wednesday November 1 at 4pm. Can you make 
that? 

From: McDermott, Martin(ENRD)[mailto:Martin.lVlcOermott@_usdoj,_gov] 

Sent: Wednesday, October 25, 2017 12:53 PM 

To: Zomer, Jessica <Zorner.Jessica@epa.gov>; O'Donnell, Jessica (ENRD) 
<.Jessica.O'Donnell@Dusdoi,gov> 

Cc: Hoshijima, Tsuki (ENRD) <Tsuki.Hoshilima(ruusdoj.gov> 

Subject: RE: steam electric - call re transfer 

Ok. Let us know, thx 

From: Zomer, Jessica [mailto:ZornerJessica(oJepa.gov] 
Sent: Wednesday, October 25, 2017 11:21 AM 

To: O'Donnell, Jessica (ENRD) <J0Donnell@enrd.usdol.gov> 

Cc: Hoshijima, Tsuki (ENRD) <THoshiiima@ENRD,USDOJ.GOV>; McDermott, Martin 
(ENRD) <MMc0ermott@ENRD.LJS0OlGOV> 

Subject: Re: steam electric - call re transfer 

I heard that it will be rescheduled so stay tuned. Sorry!! 

Sent from my iPhone 

On Oct 25, 2017, at 11:14 AM, O'Donnell, Jessica (ENRD) <Jessica.O'Donnell@usdoj,gov> 

wrote: 

Jessica -

Can you confirm that we are having a call on Thursday at 10 am to 

l _______________________________________ A tt o rn e y __ C I i e _n t _ / __ Ex. _ 5 ________________________________________ ] 
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' ! 

! Attorney Client/ Ex. 5 i Since I will be calling in, would 
'·-·yoiTpleiise-·j5r6vrae·a·c-afi:"f n·-num6£f r? A I so, p I ease in cl u de Ma rt i n 

on the invite. 

Thanks, 

Jessica 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 
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Message 

From: 

Sent: 
To: 

Subject: 

bolen.brittany@epa.gov [bolen.brittany@epa.gov] 

2/16/2019 3:38:35 PM 
Nickerson, William [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/cn=148f2clc05b54f358e29c59b841664aa-Wnicker]; Lovell, Will (William) 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =3 b 150bb6ade640f68d7 44fadcb83a 73e-lovel I, Wi I] 
Fwd: Materials for 2/19/19 Briefing: Steam Electric Rule Options Selection 

Attachments: Steam Electric ELG Administrator Wheeler Option Selection (02-11-19)final.pptx; ATT0000l.htm; Effluent Guidelines 

legal Overview Feb 2019.pptx; ATT00002.htm 

Catching up on emails. Making sure you have this, Bill. I was anticipating you to attend OS. 

Sent from my iPhone 

Begin forwarded message: 

From: "Eby, Natasha" <eby.natasha@ep;:1ogov> 
Date: February 15, 2019 at 11:57:08 AM EST 

To: "Ross, David P" <ross.davidp@epa.gov>, "Wildeman, Anna" <wildeman.anna(t'Depa.gov>, "Leopold, 

Matt (OGC)" <Leopold.Matt(ivepa.gov>, "Wehrum, Bill" <Wehrum,Bill@epa.gov>, "Bolen, Brittany" 

<bolen.brittany@_?.P.~!.,.8.9.Y>, "Wright, Peter" <Y.'{.(ight.peter@.?.P.~!_,_g_gy>, "Bodine, Susan" 
<bodine.susan@lepa.gov>, "Orme-Zavaleta, Jennifer" <0rme-Zavaleta.Jennifer@epa.gov>, "Nagle, 

Deborah" <Nagle.Deborah@epa.gov>, "Wood, Robert" <Wood.Robert@epa.gov>, "Matuszko, Jan" 

<Matuszko..lan@.?.P.~!_,_g_gy>, "Benware, Richard" <Benware.Richard@.?.P.§,_g_gy>, "Fotouhi, David" 
<Fotouhi.David@epa.gov>, "Neugeboren, Steven" <Neugeboren.Steven@epa.gov>, "Levine, MaryEllen" 
<levinesnaryellen@epa.gov>, "Zomer, Jessica" <Zorner.Jessica@epa.gov>, "Jackson, Ryan" 

<iackson.ryan(?.? .. ?.P.§_,_ggy_>, "Hauchman, Fred" <hauchman.fred@ .. S!?.P§_,_ggy_>, "Segall, Martha" 
<Segall.Martha@lepa.gov> 

Cc: "Aguirre, Janita" <Aguirre.Janita@epa.gov> 

Subject: Materials for 2/19/19 Briefing: Steam Electric Rule Options Selection 

Good Afternoon, 

Attached are the briefing materials for the Steam Electric Rule Options Selection Briefing on Tuesday, 

February 19 at 3:00 PM. Thank you! 

Natasha 

Natasha Y. Eby 
Special Assistant to the Administrator 
Office of the Administrator 
U.S. Environmental Protection Agency 
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Message 

From: Nickerson, William [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN = 148F 2C1C05 B54F 358E29C59B841664AA-WN ICKE R] 
Sent: 2/3/2019 8:09:31 PM 

To: Bolen, Brittany [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =3 le872a6911143 72 b5a6a88482a66e48-Bol en, Brit] 

CC: McGartland, Al [/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =5fe25fc ldf634f9798675527 e0070429-AM cGa rtl ]; Corra I es, Mark 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=lea2aablb6ef46d1938a9d447fb2fdb6-Corrales, Mark]; Curry, Bridgid 
[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=b3e8flede85644178906a6d842d64491-BCurry ]; Sch ii lo, Bruce 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =a 7 lc3eb 16aeb4bd2a0b3e lc950c44111-Bsch i 11]; Massey, Matt 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=2109aa2ba5 ld4497b98bd lbbcef98afa-Massey, Matt]; Moore, Chris 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =468b2a 3 786c445fb831 lc92c6ee86492-M oore, Chris] 
Subject: Summary Overview of OS Briefing for Steam Electric ELG Reconsideration 

Attachments: Steam Electric ELG Administrator Wheeler Option Selection Final.pptx; ATT0000l.htm 

Brittany, 

Here are the materials we intend to use for our Steam Electric Options Selection pre-brief on Monday. 

Thanks to Bruce, Matt, and Chris for their work on this. The message below is a summary with some 
commentary from 0RPM and NCEE. We will primarily be talking from that during our meeting. 

OW' s PowerPoint slide deck is also attached for your reference and additional information. 

Overarching Comments 

Deliberative Process/ Ex. 5 

Background 
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On 8/11/2017, the Administrator granted reconsideration of the 2015 Steam Electric ELG 
standards related to (1) bottom ash (BA) transport water, and (2) flue gas desulfurization (FGD) 
wastewater. 

ELG discharge limits are based an analysis of a particular technology determined to be the best 
available technology economically achievable (BAT). Although the ELG is based on a BAT, 
facilities may use any technology or technique to achieve the discharge limits. 

OW has prepared the attached 45 page briefing package for the OS meeting. Pages 1 - 4 provide 
! ' ! i 
! i 

i Deliberative Process I Ex. 5 1 
! i 
! i 
! i 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·l 

At the bottom of this e-mail is a detailed discussion of the four options to be 
presented. Immediately below is a bottom-line summary of the key issues to be decided. 

BA Transport Water 

For BA transport, the 2015 rule established the BAT as zero discharge, which would require the 
conversion of wet ash handling systems to dry handling systems or adoption of closed loop 
recycling. Industry believes they need flexibility to discharge for maintenance and repair, to 
maintain water balance due to precipitation events, and to maintain water chemistry. 

Prior to the 2015 rule, over 50% of units employed zero discharge units ( or committed to switch 
to such systems). Currently, 75% of units can achieve zero discharge (evenly split between dry 
systems vs. closed-loop/recycling systems). 

Deliberative Process I Ex. 5 

FGD Wastewater 

For FGD wastewater, the 2015 rule established BAT as chemical precipitation (CP) plus high 
residence time biological reduction (HRTR) biological treatment to control mercury, arsenic, 
selenium, and nitrate/nitrite. Petitioners contend that EPA did not demonstrate that biological 
treatment is effective for all coal types, that the selenium limit for biological treatment is too low 
and ifretained it should have a higher (i.e., less stringent) limit, and the additional removals 
associated with the 2015 rule's biological treatment requirements do not justify the costs. (In 
contrast, drinking water utilities believe that the 2015 BAT does not address halide (i.e., 
bromide, iodide) dischargers (i.e., the standard is not stringent enough, other treatment 
technologies are available to control halide discharges), thus increasing their treatment costs.) 

Prior to the 2015 rule, approximately 45% of plants with wet FGD were achieving the 2015 
limits ( 40% using zero discharge approaches and 5% incorporating biological treatment). 

ED_ 002364B _ 0000345 7 -00002 



The 2015 rule's limits were based on HRTR. Industry favors low residence time biological 

reduction (LR TR)_. __ iccccccccccccccccccccccccccccccccccccccccccccccccccc De_l i_be rative __ Process ·'"Ex." 5cccccccccccccccccccccccccccccccccccccccccccccccccJ . ___ _ 

Deliberative Process I Ex. 5 

Subcategorization 

The 2015_ rule _established_differenti_ated_requi_rements_ for_ small _boiler_ an_d _oil_-fired_units. ___ OW 
suggests i Deliberative Process/ Ex. 5 : 

I · Deliberative Process I Ex. 5 I 
! i 
·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 

Compliance Timing 

Currently, BAT requirements apply "as soon as possible" beginning on 11/1/2020 but no later 
than 12/31/2023 depending upon specified factors. Consideration is given to extending that date 
to 2025, or 2028 for facility closures. Additional time needed for new and changed 

_req ui rem en ts. _ !_=--=--=--=--=--=--=-~--=--=--=--=--=--=--==--=--=--=--=--=--=--=--=--=--=--=--=--=--=--=--= De l_i be_ra tive .. Process _I_ Ex ... 5 --=--=--=--=--=--=--=--=--=--=--=--=--=--=--=--=--=--=--=--=--=--=--=--=--=--=--=--=--=--=--=-- i _______________ _ 
! Deliberative Process I Ex. 5 i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

Options Summary Tables 

Deliberative Process/ Ex. 5 
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Deliberative Process/ Ex. 5 
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Deliberative Process I Ex. 5 
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Message 

From: McGartland, Al [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =5FE25FC1DF634F9798675527E0070429-AMCGARTL] 

Sent: 2/19/2019 7:56:09 PM 

To: Bolen, Brittany [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =3 le872a6911143 72 b5a6a88482a66e48-Bol en, Brit] 

CC: Lovell, Will (William) [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ cn=3b150bb6ade640f68d7 44fadcb83a 73e-Lovel I, Wi I] 

Subject: slightly revised briefing materials for the Administrator on Steam Electric attached. 

Attachments: Steam Electric ELG Administrator Wheeler Option Selection (02-19-19)final.pptx 

This version has corrected dates on the cover page, corrected page numbers, and included the units of pollutant 
loadings in one of the bullets. 
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Message 

From: Lovell, Will (William) [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =3B 150BB6ADE640F68D7 44FADCB83A 73E-LOVE LL, WI L] 

Sent: 3/5/2018 8:32:37 PM 

To: Bolen, Brittany [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =3 le872a6911143 72 b5a6a88482a66e48-Bol en, Brit] 

Subject: 30 Day Reports 

Attachments: EPA Cabinet 30 Day Report 03.05.18 docx.docx; EPA Cabinet 30 Day Report 2.26.18.docx 

Please find attached two 30 day reports: 

• 02.26.18 - This is from Charles and is the most recent file he has sent Cabinet Affairs. 

• 03.05.18 - This is from Drew and is the most recent file he has sent Charles. 

Will Lovell 
Policy Advisor, Office of Policy 
U.S. Environmental Protection Agency 
(202) 564-5713 
Lovell .William(i7)epa.gov 
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Message 

From: Feeley, Drew (Robert) [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDl T)/CN =RE Cl Pl ENTS/CN =ABAE82AA36DA4D3383EAE 19A8EFA683C-FEE LEY, ROB] 

Sent: 1/23/2018 3:46:43 PM 

To: Bolen, Brittany [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDl T)/cn=Recipients/cn=31e872a691114372b5a6a88482a66e48-Bolen, Brit]; love I I, Wil I (William) 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ cn=Recip ients/ en =3b 150bb6ade640f68d7 44fadcb83a 73e-lovel I, Wi I] 

Subject: Updates to 30-Day WH report 

Attachments: dshEPA Cabinet 30 Day Report 01.22.18 ajd.docx 

Attached are updates to the 30-Day WH report for this week. The report includes additions from OAR, Superfund, OLEM, 
OCSPP and OW. It's my understanding that OGC and OCSPP also submitted separate updates to Charles yesterday. 

I'm meeting with Nancy at 5pm today for a deeper update on OCSPP's issues. 
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Message 

From: Feeley, Drew (Robert) [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDl T)/CN =RE Cl Pl ENTS/CN =ABAE82AA36DA4D3383EAE 19A8EFA683C-FEE LEY, ROB] 

Sent: 1/22/2018 3:28:52 PM 

To: Bolen, Brittany [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ cn=Recip ients/ en =3 le872a6911143 72 b5a6a88482a66e48-Bol en, Brit] 

Subject: RE: 30-day report 

Attachments: EPA Cabinet 30 Day Report 01.22.18.docx 

Here it is. It hasn't been updated for this week yet. I'm waiting for Alex D. to get back to me to discuss air updates. I 
usually collaborate with him since air issues comprise the largest part of the report. 

From: Bolen, Brittany 
Sent: Monday, January 22, 2018 10:24 AM 
To: Feeley, Drew (Robert) <Feeley.Drew@epa.gov> 
Subject: 30-day report 

Hi Drew - can you please send me your latest 30-day cabinet report? 
Thanks, 
Brittany 

Brittany Bolen 
Deputy Associate Administrator, Office of Policy 
U.S. Environmental Protection Agency 
(202) 564-3291 
Bolen. Bri ttanv(il).epa. 2:ov 
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Message 

From: Lovell, Will (William) [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =3B 150BB6ADE640F68D7 44FADCB83A 73E-LOVE LL, WI L] 

Sent: 1/5/2018 4:31:43 PM 

To: Jackson, Ryan [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=38bc8e18791a47d88a279db2fec8bd60-Jackson, Ry]; Dravis, Samantha 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =ece53 f0610054e669d9dffe0b3a 842df-Dravis, Sam] 

CC: Bolen, Brittany [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =3 le872a6911143 72 b5a6a88482a66e48-Bol en, Brit] 

Subject: 2017 Accomplishments 

Attachments: 2017 Wins.docx 

Ryan and Samantha, 

Please find attached the final 2017 Wins document. Additionally, Brittany asked me to provide some details about 2017 
accomplishments under Administrator Pruitt's leadership: 

• In 2017, under Administrator Pruitt's leadership, approximately 341 proposed EPA rules were published in the 
Federal Register. 

o 60 were issued by headquarters 
o 37 were signed by Administrator Pruitt 
o 14 were significant as defined by Executive Order 12866 

• In 2017, under Administrator Pruitt's leadership, approximately 529 final EPA rules were published in the 
Federal Register. 

o 149 were issued by headquarters 
o 39 were signed by Administrator Pruitt 
o 6 were significant as defined by Executive Order 12866 

Will Lovell 
Policy Advisor, Office of Policy 
U.S. Environmental Protection Agency 
(202) 564-5713 
Lovell.\Villiarn(iD.epa.gov 
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Message 

From: Lovell, Will (William) [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

Sent: 
(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =3B 150BB6ADE640F68D7 44FADCB83A 73E-LOVE LL, WI L] 

3/8/2018 8:41:00 PM 

To: Bolen, Brittany [/o=ExchangeLabs/ou=Exchange Administrative Group 

Subject: 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =3 le872a6911143 72 b5a6a88482a66e48-Bol en, Brit] 

OW Actions Plans 

Attachments: OW summary one pagers final 3 7 18.docx 

Please see attached. 

Will Lovell 
Policy Advisor, Office of Policy 
U.S. Environmental Protection Agency 
(202) 564-5713 
Lovell. William(a)epa. gov 
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Message 

From: Lovell, Will (William) [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =3B 150BB6ADE640F68D7 44FADCB83A 73E-LOVE LL, WI L] 

Sent: 12/1/2017 2:35:43 PM 

To: Bolen, Brittany [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =3 le872a6911143 72 b5a6a88482a66e48-Bol en, Brit] 

Subject: Internal Tracker, 11/30 

Attachments: 171130 Internal Tracker.xlsx 

Please find attached a draft Excel Tracker updated yesterday. If it looks good to you, I can send it out to whomever 
needs it (Ryan, Lincoln, Tate, Troy). 

Will Loven 
Policy Advisor, Office of Policy 
U.S. Environmental Protection Agency 
(202) 564-5713 
Lovell.\Villiarn(iD.epa.gov 
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Message 

From: Siciliano, CarolAnn [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =A0E84B 7F6DDD4D92B99B2DBA90AA86B 1-CSI Cl LIA] 

Sent: 4/17/2018 1:47:08 PM 

To: Schwab, Justin [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=eed0f609c0944cc2bbdb05df3a10aadb-Schwab, Jus]; Bolen, Brittany 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =3 le872a6911143 72b5a6a88482a66e48-Bol en, Brit] 

CC: Simons, Andrew [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =652da36feb 75460da864ef6504ae0f 42-ASI MO NS] 

Subject: Remands or Vacatur of rules: 2017 OGC memo 

Attachments: Rules in Litigation Paper final 9.25.17 FINAL.docx 

Justin & Brittany-Attached is a memorandum OGC/CCILO prepared last year regarding remands (or 
vacatur) of rules. I hope it's helpful. If you have any questions or seek additional information or 
analysis, please let us know. 

Carol Ann Siciliano 
Associate General Counsel 
Cross-Cutting Issues Law Office 
Office of General Counsel 
U.S. Environmental Protection Agency 
(202) 564-5489 
siciliano.carolann@epa.gov 
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Message 

From: Lovell, Will (William) [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =3B 150BB6ADE640F68D7 44FADCB83A 73E-LOVE LL, WI L] 

Sent: 12/20/2018 8:06:32 PM 

To: Bolen, Brittany [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =3 le872a6911143 72 b5a6a88482a66e48-Bol en, Brit] 

Subject: RE: FR publication and Administrator signed rule counts for 2018 

Attachments: Summary EO 13771 for FY17, FY18, and FY19 (Jan 2017-Nov 2018).docx 

See attached breakdown. 

From: Lovell, Will (William) 
Sent: Thursday, December 20, 2018 2:45 PM 
To: Bolen, Brittany <bolen.brittany@epa.gov> 

l ___ Siji~_ Fl i"b;a~;itia~;d_ '"I c;u~ ~~-~~~---(---~~-~----~----1 
From: Bolen, Brittany 
Sent: Thursday, December 20, 2018 1:18 PM 
To: Lovell, Will (William) <lovelLwilliam@epa.gov> 
Subject: RE: FR publication and Administrator signed rule counts for 2018 

Do you need my help reinforcing the need for the cost estimates from NCEE? Really need this data all together by COB 
today. 

From: Lovell, Will (William) 
Sent: Wednesday, December 19, 2018 3:52 PM 
To: Bolen, Brittany <bolen.brittany@epa.gov> 
Subject: Fwd: FR publication and Administrator signed rule counts for 2018 

Deliberative Process/ Ex. 5 
Sent from my iPhone 

Begin forwarded message: 

From: "Nickerson, William" <Nickerson.William@epa.gov> 
Date: December 19, 2018 at 8:03:00 AM CST 
To: "Lovell, Will (William)" <lovelLwilliam@epa.gov> 
Cc: "Wiggins, Lanelle" <Wiggins.Lanelle@epa.gov>, "Lamson, Amy" <Lamson.Arny@epa.gov>, 
"Pritchard, Eileen" <Ptitchard,Eileen@.§:.Pi:\,_gqy>, "Muellerleile, Caryn" <fv1uelletleile.Caryn@.§:.P§_,_gqy> 
Subject: FR publication and Administrator signed rule counts for 2018 
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Deliberative Process/ Ex. 5 
FR notices in the table below. 

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

Deliberative Process/ Ex. 5 
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Message 

From: Kime, Robin [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=7EF7B76087A6475B80FC984AC2DD4497-RKIME] 
Sent: 11/21/2017 2:21:19 PM 
To: Owens, Nicole [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =30cf6e677 ee 7 4b2f998423e6e2836fdd-N Owens] 
CC: Bolen, Brittany [/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 

(FYDI BOHF23SPDl T)/en=Recipients/en=31e872a691114372b5a6a88482a66e48-Bolen, Brit]; Nickerson, William 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =148f2c lc05b54f358e29c59b841664aa-Wn i cker ]; Griffiths, Charles 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=b6cf9d6d6dd24f5c825170cddcd13e4c-Griffiths, Charles]; Morgan, Cynthia 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =904 f54ad8d7a4887bddf97 d2e67f7 d7f-CMorga03 ]; M cGa rtl and, Al 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDlT)/en=Recipients/en=5fe25fcldf634f9798675527e0070429-AMcGartl] 
RE: feedback needed - Revised FY2018 Regulatory Budget 

Good morning, 
Samantha approved this approach. Please go ahead and transmit this to 0MB. Thanks very much. 

From: Owens, Nicole 
Sent: Friday, November 17, 2017 9:28 AM 
To: Dravis, Samantha <dravis.samantha@epa.gov> 
Cc: Bolen, Brittany <bolen.brittany@epa.gov>; Kime, Robin <Kime.Robin@epa.gov>; Nickerson, William 
<Nickerson.William@epa.gov>; Griffiths, Charles <Griffiths.Charles@epa.gov>; Morgan, Cynthia 
<Morgan.Cynthia@epa.gov>; McGartland, Al <McGartland.Al@epa.gov> 
Subject: feedback needed - Revised FY2018 Regulatory Budget 

Hello Samantha -

0MB has asked that all agencies provide them with their final proposed FY2018 regulatory budgets today. 

Deliberative Process I Ex. 5 
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Deliberative Process/ Ex. 5 

Please let us know if you have any questions, and if it is OK to send our revised proposed FY2018 regulatory budget to 
0MB. 

Thanks, 
Nicole 

Table 1: Costs and Cost Savings for EO 13771 Designated Actions in FY2018 (in millions of 2016$) 

-! 

_, 

...; 

...; 

Action Title 
EO 13771 

Designation 

Annualized Cost {Savings) using an 

Indefinite Time Frame {2016$ at 

7%) 

Deliberative Process/ Ex. 5 

=='-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 
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I Net Costs 1i Deliberative Process / Ex. 5 i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-ri 

Table 2: Costs and Cost Savings for EO 13771 Designated Actions in FY2017 (in millions of 2016$) 

Annualized Cost 
Annualized Cost {Savings) using an 

EO 13771 {Savings) Infinite Time Frame 
Action Title Designation {2016$ at 7%) {2016$ at 7%) 

Deliberative Process/ Ex. 5 
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Message 

From: Nickerson, William [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDl T)/CN =RE Cl Pl ENTS/CN = 148F 2C1C05 B54F 358E29C59B841664AA-WN ICKE R] 

Sent: 7/26/2018 9:33:40 PM 

To: Bolen, Brittany [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ cn=Recip ients/ en =3 le872a6911143 72 b5a6a88482a66e48-Bol en, Brit] 

Subject: two more reg agenda items for your review 
Attachments: EPA Statement-fall_2018_v6.docx; Reg Plan Entry OP.DOCX 

Flag: Follow up 

The draft statement of priorities and the reg plan entry for the cost and benefit rule are attached. 

There are redline comments in the draft statement of priorities from me and Amy for you to consider. 

I know I keep harping on this, but even after you review and approve the reg agenda entries, there are 
multiple days of staff work to do before that part of the agenda is officially submitted. If you'd like to start 
giving us the entries in batches, that would help us manage the work. 

Next week we will also have to talk about the FY19 reg budget. 

ED_ 002364B _ 00003521-00001 



Message 

From: Lovell, Will (William) [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

Sent: 
(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =3B 150BB6ADE640F68D7 44FADCB83A 73E-LOVE LL, WI L] 

3/19/2018 11:09:15 PM 

To: Bolen, Brittany [/o=ExchangeLabs/ou=Exchange Administrative Group 

Subject: 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =3 le872a6911143 72 b5a6a88482a66e48-Bol en, Brit] 

FW: 22 & 44 actions 

Attachments: Completed.xlsx; Under Development.xlsx 

From: Lovell, Will (William) 
Sent: Monday, March 19, 2018 7:07 PM 
To: Bennett, Tate <Bennett.Tate@epa.gov> 
Subject: 22 & 44 actions 

Deliberative Process/ Ex. 5 
Will Loven 
Policy Advisor, Office of Policy 
U.S. Environmental Protection Agency 
(202) 564-5713 
Lovell.\Villiarn(iD.epa.gov 
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Message 

From: Nickerson, William [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN = 148F 2C1C05 B54F 358E29C59B841664AA-WN ICKE R] 

Sent: 1/3/2018 7:28:50 PM 

To: Bowman, Liz [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=c3d4d94d3e4b4bl f80904056703ebc80-Bowman, Eli]; Bolen, Brittany 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =3 le872a6911143 72b5a6a88482a66e48-Bol en, Brit] 

CC: Letendre, Daisy [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =b69 lcccca6264ae09df7054c7f1019cb-Letend re, D ]; Germann, Sandy 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=02275c87f11648a7b660ba3fa54bedf6-Germann, Sandy]; Owens, Nicole 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =30cf6e677 ee 7 4b2f998423e6e2836fdd-N Owens]; M uel I erlei le, Caryn 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =b86f 484dca634a46ba8 lbe8009ffc290-CM uel I er]; G ra nth am, Nancy 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=12a3c2ed7158417fb0bblblb72a8cfb0-Grantham, Nancy]; Love I I, Wil I 

(William) [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =3b 150bb6ade640f68d7 44 fadcb83a 7 3e-Lovel I, Wi I] 

Subject: deregulatory web site and associated communications plan 

Attachments: Deregulatory web mockup_2018-01-03.docx; Comms-Dereg-new-page-clean.v3.docx 

Just letting everyone know that the deregulatory website is now ready to launch. 

Two documents are attached: 
1. A Word version of the webpage 
2. Comms materials for the page (the weblink in here doesn't work quite yet because the 

new page isn't live) 

let us know if you have any questions or concerns. 

Bill 

William (Bill) Nickerson 
Associate Office Director 
Office of Regulatory Policy and Management 
Office of Policy 
Phone: (202) 566-0326 

ED_ 002364B _ 00003531-00001 



Message 

From: 

Sent: 

To: 

CC: 

Owens, Nicole [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =30CF6E677E E7 4B2F998423 E6E2836FDD-N OWE NS] 

12/6/2017 2:43:57 PM 

Bolen, Brittany [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =3 le872a6911143 72 b5a6a88482a66e48-Bol en, Brit] 

Lovell, Will (William) [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=3b150bb6ade640f68d744fadcb83a73e-Lovel I, Wil]; Nickerson, William 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =148f2c lc05b54f358e29c59b841664aa-Wn i cker ]; M uel lerl ei I e, Caryn 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =b86f 484dca634a46ba8 lbe8009ffc290-CM uel I er]; Germann, Sandy 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =022 75c8 7fl 1648a 7b660ba3fa54bedf6-Germa n n, Sandy] 

Subject: Deregulatory web page update 

Attachments: Deregulatory web mockup-20171205.docx; Comms-Dereg-AIL-RegDaRRT-vl.docx 

Flag: Follow up 

Hello Brittany, 

We received word today from 0MB that~ Deliberative Process I Ex. 5 i 
l-·-·-·-·-·-·-1 I h Ope your comm uni cat i On s ind i c~-te-the-sa·m·e-Tnto"rma"tTon~----·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 

In the meantime, we've worked on an additional mockup of the new Deregulatory epa.gov page that we discussed with 

you just before Thanksgiving. You'll note a few things missing from this page, which will need to be added once the fall 

2017 agenda publishes: 

• RIN hyperlinks 

• Hyperlinks for a few new actions 

• Reg budget summary information and link to OM B's site about it 

Tomorrow we'll begin working with the programs to make sure all of the reg page links are correct. 

Also attached for your reference are the com ms materials we developed for this page and for the decommissioning of 

both f.\_5?g DaRRT and the A!.L page. If you are comfortable with all of the attached, we can start creating the actual new 
web page, and working with OPA to review all materials. 

Thanks, 
Nicole 

ED_ 002364B _ 00003534-00001 



Message 

From: Nickerson, William [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDl T)/CN =RE Cl Pl ENTS/CN = 148F 2C1C05 B54F 358E29C59B841664AA-WN ICKE R] 
Sent: 11/27/2017 4:33:19 PM 

To: Lovell, Will (William) [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDl T)/en=Recipients/en=3b150bb6ade640f68d744fadcb83a73e-lovel I, Wil]; Owens, Nicole 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =30cf6e677 ee 7 4b2f998423e6e2836fdd-N Owens]; Bal en, Brittany 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDl T)/en=Recipients/en=31e872a691114372b5a6a88482a66e48-Bolen, Brit]; Feeley, Drew (Robert) 
[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =a bae82aa36da4d3383eae 19a8efa683c-Feeley, Rob] 

CC: Curry, Bridgid [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDlT)/en=Recipients/en=b3e8flede85644178906a6d842d64491-BCurry] 

Subject: RE: revising hearing material 

Attachments: BB nb draft hearing prep and Q and A Nov 27.docx 

Brittany, 

Here is an updated version of the hearing materials. 

We've re-ordered into the major sections you requested, added a few more questions that 
were posed at previous hearings, and done some minor cleanup. Redline is retained in this 
version (except for the cutting and pasting of existing text-that got too messy). 

I've made contact with OCIR to see if they have prior responses for any of these topics that we 
can draw from. 

Bill 

William (Bill) Nickerson 
Associate Office Director 
Office of Regulatory Policy and Management 
Office of Policy 
Phone: (202) 566-0326 

From: Lovell, Will (William) 
Sent: Monday, November 27, 2017 6:30 AM 
To: Owens, Nicole <0wens.Nicole@epa.gov>; Bolen, Brittany <bolen.brittany@epa.gov> 
Cc: Nickerson, William <Nickerson.William@epa.gov>; Curry, Bridgid <Curry.Bridgid@epa.gov> 
Subject: RE: revising hearing material 

Good morning, all, 

ED_ 002364B _ 00003538-00001 



Brittany provided hand-written edits for this document, which I converted into Word. Please note that Drew Feeley 
provided the highlighted answers. 

From: Owens, Nicole 
Sent: Friday, November 24, 2017 2:43 PM 
To: Bolen, Brittany <bolen<br1ttany@.§.P..f:l_,g9.y> 
Cc: Nickerson, William <Nickerson.William(t'Depa.gov>; Curry, Bridgid <Curry.Bridgid@epa.gov>; Lovell, Will (William) 
<lovell.william@ep;:1ogov> 
Subject: revising hearing material 

Hi Brittany-

Attached is revised material. This includes information about the status of important rules. We've also added a few 
more questions and answers (including a condensed version of the questions and answers Drew provided). We suggest 
meeting on Monday, once you have had a chance to review this and the background material, to talk about next steps, 
including providing additional answers, questions to make sure the committee staff ask you, and any additional 
information we may get from OCIR on Monday. 

Thanks, 
Nicole 

ED_ 002364B _ 00003538-00002 



Message 

From: Feeley, Drew (Robert) [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =ABAE82AA36DA4D3383EAE 19A8EFA683C-FEE LEY, ROB] 

Sent: 11/22/2017 11:34:19 PM 

To: Bolen, Brittany [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =3 le872a6911143 72 b5a6a88482a66e48-Bol en, Brit] 

CC: Lovell, Will (William) [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ cn=3b150bb6ade640f68d7 44fadcb83a 73e-Lovel I, Wi I] 

Subject: RE: draft materials for hearing prep 

Attachments: draft hearing prep and Q and A - DF edits.docx 

I think it's a good draft. I filled in some of the blanks with suggestions for responses (yellow highlights). 

From: Bolen, Brittany 
Sent: Wednesday, November 22, 2017 4:05 PM 
To: Lovell, Will (William) <lovell.william@epa.gov>; Feeley, Drew (Robert) <Feeley.Drew@epa.gov> 
Subject: Fwd: draft materials for hearing prep 

Sent from my iPhone 

Begin forwarded message: 

From: "Nickerson, William" <f\Jickerson.William(oJepa.gov> 
Date: November 22, 2017 at 3:58:45 PM EST 
To: "Bolen, Brittany" <bolen.brittany@epa.gov> 
Cc: "Curry, Bridgid" <Currv.Bridgid(@epa.gov>, "Owens, Nicole" <0wens.f\Jicole(@epa.gov> 
Subject: draft materials for hearing prep 

Brittany, 

I'm sending what we have right now. It is dearly still a draft, and Nicole and 
Bridgid will continue to work on it on Friday. The attached document has multiple 
placeholders, unanswered questions, and a variety of questions that you may or 
may not need to prepare for. Please consider this an early draft. 

There are a few main sections to the document. 
' ' i i 
i i 
i i 

! Deliberative Process I Ex. 5 ! 
i i 
i i 
i i 
L--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

4. Current status for individual, high profile rules (this is a placeholder; we are 
still compiling the information) 

s. Examples of possible tougher questions you might want to prepare for that 
are farther afield 

We will continue to refine this in the days to come. 

ED_ 002364B _ 00003544-00001 



Bill 
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Message 

From: Greenwalt, Sarah [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDl T)/CN =RE Cl Pl ENTS/CN =6C13 775B8F424E90802669 B87B 135024-G RE EN WALT,] 

Sent: 3/14/2018 2:10:45 PM 

To: Bolen, Brittany [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ cn=Recip ients/ en =3 le872a6911143 72 b5a6a88482a66e48-Bol en, Brit] 

Subject: FW: Final Steam Electric Briefing Documents 

Attachments: SteamElec ElGregulatoryplan_031218_ClEAN.DOCX 

Sarah A. Greenwalt 

U.S. Environmental Protection Agency 
\Vork: 202-564-1722 I Cell: :. Personal Phone/ Ex. s_: 
Greenwalt.Sarah@epa.gov 

From: Campbell, Ann 
Sent: Wednesday, March 14, 2018 10:08 AM 
To: Greenwalt, Sarah <greenwalt.sarah@epa.gov>; Leopold, Matt <Leopold.Matt@epa.gov>; Fotouhi, David 
<Fotouhi.David@epa.gov> 
Cc: Ross, David P <ross.davidp@epa.gov>; Forsgren, Lee <Forsgren.Lee@epa.gov> 
Subject: FW: Final Steam Electric Briefing Documents 

From: Campbell, Ann 
Sent: Tuesday, March 13, 2018 2:58 PM 
To: Ferguson, Lincoln <fergusonJincoln@epa.gov> 
Cc: Ross, David P <rnss.davidp@lepa.gov>; Forsgren, Lee <Forsgren.lee(@epa.gov>; Johnson, Laura-S <Johnson.Laura
S@epa.gov> 
Subject: Final Steam Electric Briefing Documents 

Lincoln, please find attached the briefing paper for tomorrow's steam electric briefing with the Administrator. Dave has 
approved. 

Thank you, 
Ann 

Managing Director 
Office of Water 

ED_ 002364B _ 00003550-00001 



Message 

From: Carroll, Carly [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BOHF23SPDL T)/CN=RECI Pl ENTS/CN=0F7542BF469D41ECAD7F7F6C7C46B8E7-CARROLL, CARLY] 
Sent: 11/17/2017 4:43:57 PM 
Subject: Weekly Report 11-17-2017 

Attachments: Final Weekly Report 11.17.2017.docx 

Hello, 

Please find the report for the week ending in November 17 attached. Note that there will be no weekly report next 
week {ending 11/24/17). 

Have a good weekend and a happy Thanksgiving! 

Carly Carroll 
Special Assistant to the Acting Deputy Administrator 
U.S. Environmental Protection Agency 
(202) 564-2769 
carroll.carly@epa.gov 

ED_ 002364B _ 00003560-00001 



Message 

From: Lovell, Will (William) [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =3B 150BB6ADE640F68D7 44FADCB83A 73E-LOVE LL, WI L] 

Sent: 11/27/2017 11:46:28 AM 

To: Bolen, Brittany [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =3 le872a6911143 72 b5a6a88482a66e48-Bol en, Brit] 

Subject: RE: revising hearing material 

Attachments: BB wb draft hearing prep and Q and A.docx 

Confirmed - that version does not include comment bubbles. 

Please find attached a document that includes your comments in-text in brackets so that you can easily edit them. 

From: Bolen, Brittany 
Sent: Monday, November 27, 2017 6:37 AM 
To: Lovell, Will (William) <lovell.william@epa.gov> 
Subject: Re: revising hearing material 

Thank you, Will! I can't tell on my phone, but just confirming this only includes the text edits - not the comment 
bubbles? 

Sent from my iPhone 

On Nov 27, 2017, at 6:30 AM, Lovell, Will (William) <lovelLwilliam@epa.gov> wrote: 

Good morning, all, 

Brittany provided hand-written edits for this document, which I converted into Word. Please note that 
Drew Feeley provided the highlighted answers. 

From: Owens, Nicole 
Sent: Friday, November 24, 2017 2:43 PM 
To: Bolen, Brittany <bolen.brittany@epa.gov> 
Cc: Nickerson, William <Nickersor1.William@epa.gov>; Curry, Bridgid <Curry.Bridgid@epa.gov>; Lovell, 
Will (William) <lovell,william(Wepa.gov> 
Subject: revising hearing material 

Hi Brittany-

Attached is revised material. This includes information about the status of important rules. We've also 
added a few more questions and answers (including a condensed version of the questions and answers 
Drew provided). We suggest meeting on Monday, once you have had a chance to review this and the 
background material, to talk about next steps, including providing additional answers, questions to 
make sure the committee staff ask you, and any additional information we may get from OCIR on 
Monday. 

Thanks, 
Nicole 

<BB nb draft hearing prep and Q and A.docx> 

ED_ 002364B _ 00003562-00001 



Message 

From: Lovell, Will (William) [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =3B 150BB6ADE640F68D7 44FADCB83A 73E-LOVE LL, WI L] 

Sent: 11/26/2017 10:33:50 PM 

To: Bolen, Brittany [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =3 le872a6911143 72 b5a6a88482a66e48-Bol en, Brit] 

Subject: FW: revising hearing material 

Attachments: BB draft hearing prep and Q and A.docx 

Please find attached ORPM's document with Drew's highlighted additions and your edits in tracked changes/comments. 

Please advise if I can send along to 0RPM with the following message: "Brittany provided hand-written comments for 
this document, which I converted into Word. Please note that the highlighted answers were provided by Drew Feeley. As 
soon as possible, please incorporate Brittany's edits and comments." 

From: Owens, Nicole 
Sent: Friday, November 24, 2017 2:43 PM 
To: Bolen, Brittany <bolen.brittany@epa.gov> 
Cc: Nickerson, William <Nickerson.William@epa.gov>; Curry, Bridgid <Curry.Bridgid@epa.gov>; Lovell, Will (William) 
<lovell.william@epa.gov> 
Subject: revising hearing material 

Hi Brittany-

Attached is revised material. This includes information about the status of important rules. We've also added a few 
more questions and answers (including a condensed version of the questions and answers Drew provided). We suggest 
meeting on Monday, once you have had a chance to review this and the background material, to talk about next steps, 
including providing additional answers, questions to make sure the committee staff ask you, and any additional 
information we may get from OCIR on Monday. 

Thanks, 
Nicole 

ED_ 002364B _ 00003564-00001 



Message 

From: 

Sent: 

To: 

CC: 

Subject: 

Lovell, Will (William) [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =3B 150BB6ADE640F68D7 44FADCB83A 73E-LOVE LL, WI L] 

1/4/2018 6:38:41 PM 

Konkus, John [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=555471b2baa6419e8e141696f4577062-Konkus, Joh]; Letendre, Daisy 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =b69 lcccca6264ae09df7054c7f1019cb-Letend re, D] 

Bolen, Brittany [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =3 le872a6911143 72 b5a6a88482a66e48-Bol en, Brit] 

Final 2017 Wins 

Attachments: 2017 Wins.docx 

Please find attached the final 2017 Wins document. 67 pages - that's a lot of wins! Here's to a new batch of 2018 wins! 

Will Lovell 
Policy Advisor, Office of Policy 
U.S. Environmental Protection Agency 
(202) 564-5713 
Lovell. William(a)epa. gov 

ED_ 002364B _ 00003568-00001 



Message 

From: Bowman, Liz [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=C3D4D94D3E4B4B1F80904056703EBC80-BOWMAN, ELI] 
Sent: 1/3/2018 7:38:08 PM 
To: Letendre, Daisy [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =b69 lcccca6264ae09df7054c7f1019cb-Letend re, D ]; Bal en, Brittany 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =3 le872a 6911143 72b5a6a88482a66e48-Bol en, Brit] 

CC: Block, Molly [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=60d0c681a16441a0b4fa16aa2dd4b9c5-Block, Moll]; Hewitt, James 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=41b19dd598d340bb8032923d902d4bd 1-Hewitt, Jam]; Abboud, Michael 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =b6f5af79 la 1842fladcc088cbf9ed3ce-Abboud, Mic] 

Subject: FW: deregulatory web site and associated communications plan 
Attachments: Deregulatory web mockup_2018-01-03.docx; Comms-Dereg-new-page-clean.v3.docx 

Have you all looked at this yet? We can look first or you all can - whatever you prefer. Just let us know how 

you want to roll it out. 

From: Nickerson, William 
Sent: Wednesday, January 3, 2018 2:29 PM 
To: Bowman, Liz <Bowman.liz@epa.gov>; Bolen, Brittany <bolen.brittany@epa.gov> 
Cc: Letendre, Daisy <letendre.daisy@epa.gov>; Germann, Sandy <Germann.Sandy@epa.gov>; Owens, Nicole 
<0wens.Nicole@epa.gov>; Muellerleile, Caryn <Muellerleile.Caryn@epa.gov>; Grantham, Nancy 
<Grantham.Nancy@epa.gov>; Lovell, Will (William) <lovell.william@epa.gov> 
Subject: deregulatory web site and associated communications plan 

Just letting everyone know that the deregulatory website is now ready to launch. 

Two documents are attached: 
1. A Word version of the webpage 
2. Comms materials for the page (the weblink in here doesn't work quite yet because the 

new page isn't live) 

let us know if you have any questions or concerns. 

Bill 

William (Bill) Nickerson 
Associate Office Director 
Office of Regulatory Policy and Management 
Office of Policy 
Phone: (202) 566-0326 

ED_ 002364B _ 00003570-00001 
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Message 

From: Burton, Tamika [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=207EOF24FD934D6D8A3E4C400A311638-BURTON, TAM] 

Sent: 12/22/2017 6:07:30 PM 

Subject: Weekly Report 12.22.2017 

Attachments: Weekly Report 12.22.2017.docx 

Happy Holidays Everyone! 

Please see the weekly report attached! 

Best regards, 

Tamika Burton 
Stqff Assistant to the Depu(v Administrator 
Immediate Office of the Administrator 
MC 1104A Romn 3412 WJC North 
_(202) 5"64-4771.Jd} 
i Personal Phone/ Ex. 6 !f Cl 
·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·4' J 
burto1Ltamika@epa,gov 
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Message 

From: Bolen, Brittany [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =31E872A6911143 72B5A6A88482A66E48-BOLE N, BRIT] 

Sent: 1/29/2019 5:10:13 PM 

To: Lindsey Jones (jones.lindsey@epa.gov) [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/cn=Recipients/cn=4e lca93678b0469eb3943c9612a2b7ff-Jones, Lind]; 'William Love I I 

(lovell.william@epa.gov)' [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =3b 150bb6ade640f68d7 44 fadcb83a 7 3e-Lovel I, Wi I] 

Subject: FW: Acting-Administrator Wheeler's FINAL Nomination Hearing Binder 

Attachments: 2019.01.29 - FINAL - Acting-Administrator Nomination Hearing Binder.zip 

FYI-

From: Frye, Tony (Robert) 
Sent: Tuesday, January 29, 2019 10:52 AM 
To: Bolen, Brittany <bolen.brittany@epa.gov>; Wehrum, Bill <Wehrum.Bill@epa.gov>; Woods, Clint 
<woods.clint@epa.gov>; Dominguez, Alexander <dominguez.alexander@epa.gov>; Harlow, David 
<harlow.david@epa.gov>; Greaves, Holly <greaves.holly@epa.gov>; Hanson, Paige (Catherine) 
<hanson.catherine@epa.gov>; Bodine, Susan <bodine.susan@epa.gov>; Traylor, Patrick <traylor.patrick@epa.gov>; 
White, Elizabeth <white.elizabeth@epa.gov>; Block, Molly <block.molly@epa.gov>; Abboud, Michael 
<abboud.michael@epa.gov>; Hewitt, James <hewitt.james@epa.gov>; Konkus, John <konkus.john@epa.gov>; Darwin, 
Henry <darwin.henry@epa.gov>; Baptist, Erik <Baptist.Erik@epa.gov>; Fotouhi, David <Fotouhi.David@epa.gov>; 
Leopold, Matt (OGC) <Leopold.Matt@epa.gov>; Schwab, Justin <Schwab.Justin@epa.gov>; Cook, Steven 
<cook.steven@epa.gov>; Darwin, Veronica <darwin.veronica@epa.gov>; Beck, Nancy <Beck.Nancy@epa.gov>; Forsgren, 
Lee <Forsgren.Lee@epa.gov>; McDonough, Owen <mcdonough.owen@epa.gov>; Ross, David P 
<ross.davidp@epa.gov>; Wildeman, Anna <wildeman.anna@epa.gov>; Dunn, Alexandra <dunn.alexandra@epa.gov>; 
Dunlap, David <dunlap.david@epa.gov>; Brazauskas, Joseph <brazauskas.joseph@epa.gov>; Stoker, Michael B. 
<stoker.michael@epa.gov>; Beach, Christopher <beach.christopher@epa.gov>; Wright, Peter <wright.peter@epa.gov>; 
McIntosh, Chad <mcintosh.chad@epa.gov>; Lopez, Peter <lopez.peter@epa.gov>; Servidio, Cosmo 
<Servidio.Cosmo@epa.gov>; Stepp, Cathy <stepp.cathy@epa.gov>; ldsal, Anne <idsal.anne@epa.gov>; Chancellor, Erin 
<chancellor.erin@epa.gov>; Gulliford, Jim <gulliford.jim@epa.gov>; Benevento, Douglas 
<benevento.douglas@epa.gov>; Hladick, Christopher <hladick.christopher@epa.gov> 
Cc: Lyons, Troy <lyons.troy@epa.gov>; Jackson, Ryan <jackson.ryan@epa.gov>; Palich, Christian 
<palich.christian@epa.gov> 
Subject: Acting-Administrator Wheeler's FINAL Nomination Hearing Binder 

Hello All - Attached, please find the final digital copy of Acting-Administrator Wheeler's hearing binder from 
his nomination hearing on January 16th

. Thank you all for your support in assembling the information. If you 
have any questions, please don't hesitate to let us know. Have a great day. 

Best, 
Tony 

Tony Frye 
Special Advisor 
Office of Congressional Affairs 
Envi\QP.:1!!.~!1:_tAl _ _:p_r..q!~cti on Agency 
Cell: ! Personal Phone/ Ex. 6 ! 

i_,_, _____________________________ j 
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Message 

From: 

Sent: 

To: 

Bolen, Brittany [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =31E872A6911143 72B5A6A88482A66E48-BOLE N, BRIT] 
2/16/2019 3:38:38 PM 

Nickerson, William [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/cn=Recipients/cn=148f2clc05b54f358e29c59b841664aa-Wnicker ]; Lovell, Wil I (William) 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =3 b 150bb6ade640f68d7 44fadcb83a 73e-Lovel I, Wi I] 

Subject: Fwd: Materials for 2/19/19 Briefing: Steam Electric Rule Options Selection 
Attachments: Steam Electric ELG Administrator Wheeler Option Selection (02-11-19)final.pptx; ATTO000l.htm; Effluent Guidelines 

Legal Overview Feb 2019.pptx; ATT00002.htm 

Catching up on emails. Making sure you have this, Bill. I was anticipating you to attend OS. 

Sent from my iPhone 

Begin forwarded message: 

From: "Eby, Natasha" <ebv.natasha(oJepa.gov> 
Date: February 15, 2019 at 11:57:08 AM EST 

To: "Ross, David P" <ross.davidp@epa.gov>, "Wildeman, Anna" <wildeman.anna@epa.gov>, "Leopold, 

Matt (OGC)" <LeopolcLMatt@epa.gov>, "Wehrum, Bill" <Wehrurn.Bill@epa.gov>, "Bolen, Brittany" 
<bolenJ;rittany@.§:.P§_,_gqy_>, "Wright, Peter" <\[.~_righLpeter@.§:.P§_,_gqy_>, "Bodine, Susan" 
<bodine.susan@ep;:1ogov>, "Orme-Zavaleta, Jennifer" <0rme-Zavaleta.Jennifer@epa.gov>, "Nagle, 

Deborah" <Nagle.Deborah@epa.gov>, "Wood, Robert" <Wood.Robert@epa.gov>, "Matuszko, Jan" 

<Matuszko.Jan@._'!?.P.§_,_gqy_>, "Benware, Richard" <Benware.Rlchard(?.? .. '!?.P.§_,_ggy_>, "Fotouhi, David" 
<Fotouhi.David@epa.gov>, "Neugeboren, Steven" <f\Jeugeboren.5teven@epa.gov>, "Levine, MaryEllen" 
<levine.maryellen@epa.gov>, "Zomer, Jessica" <Zomer.Jessica@epa.gov>, "Jackson, Ryan" 
<iackson.ryan@.fP.§,_ggy>, "Hauchman, Fred" <hauchman.fred@.§'.P.§,_ggy>, "Segall, Martha" 

<5egall.Martha@epa.gov> 

Cc: "Aguirre, Janita" <Af;uirre.Janita(ii"lepa.goy> 
Subject: Materials for 2/19/19 Briefing: Steam Electric Rule Options Selection 

Good Afternoon, 

Attached are the briefing materials for the Steam Electric Rule Options Selection Briefing on Tuesday, 
February 19 at 3:00 PM. Thank you! 

Natasha 

Natasha Y. Eby 
Special Assistant to the Administrator 
Office of the Administrator 
U.S. Environmental Protection Agency 
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Message 

From: 

Sent: 

To: 

CC: 

Bolen, Brittany [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =31E872A6911143 72B5A6A88482A66E48-BOLE N, BRIT] 
12/21/2018 2:45:44 PM 

Nickerson, William [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=148f2clc05b54f358e29c59b841664aa-Wnicker]; Shaw, Nena 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =2ae00b27 ec 1544ef8331567 ce532bdd3-Shaw, Nena] 

'William Lovell (lovell.william@epa.gov)' [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=3b150bb6ade640f68d744fadcb83a73e-Lovell, Wil]; 'Daisy Letendre 
(letendre.daisy@epa.gov)' [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =b69 lcccca6264ae09df7054c7f1019cb-Letend re, D] 
Subject: FW: Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 

Attachments: ATT0000l.txt; Charles Maresca.vcf; What Small Businesses are Saying and What Advocacy Is Doing About lt.pdf 

FYI 

From: Maresca, Charles A. [mailto:Charles.Maresca@sba.gov] 
Sent: Thursday, December 20, 2018 1:42 PM 
To: Maresca, Charles A.<Charles.Maresca@sba.gov> 
Cc: Clark Ill, Major l. <Major.Clark@sba.gov> 
Subject: Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 

The Office of Advocacy has prepared a report on small business feedback gathered from regional regulatory reform 
roundtables held throughout the country. The report is attached to this email. 

As you know, Executive Orders 13771 and 13777 brought an increased commitment to regulatory reform and burden 
reduction, an opportunity long sought by small businesses. 

Between June 1, 2017, and September 30, 2018, Advocacy held over 30 regulatory reform roundtables and met with 
hundreds of small businesses in over 20 states. The report outlines our initiative, summarizes the small business 
regulatory issues and priorities identified, and recaps the progress that the various agencies, including yours, have made 
so far. 

Advocacy plans to continue this effort to further represent small business views in federal rulemaking, and work with 
federal agencies on incorporating small business considerations in their deregulatory efforts. 

Please feel free to share with your team, and reach out to us if you have any questions or would like to discuss further. 
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The Office of Advocacy of the U.S. Small Business Administration was created by Congress 
in 1976 to be an independent voice for small business within the federal government. The 
office is led by the Chief Counsel for Advocacy who is appointed by the President and 
confirmed by the U.S. Senate. The chief counsel advances the views, concerns, and interests 
of small business before the White House, Congress, federal agencies, federal courts, and 
state policymakers. The office relies on economic research, policy analyses, and small 
business outreach to identify issues of small business concern. Regional and national 
advocates around the country and an office in Washington, D.C., support the chief counsel's 
efforts. 

This report covers the first 16 months of the office's Regional Regulatory Reform 
Roundtables, from June 2017 through September 2018. To learn more visit the Regulatory 
Reform webpage at https://advocacy.sba.gov/regulatory-reform. 

Information about Advocacy's initiatives on behalf of small businesses is accessible via the 
website; three Listservs (regulatory communications, news, and research); and social media 

including Linkedin, Twitter, and Facebook. 

Q Website advocacy,sba,gov Facebook www.facebookcom/ AdvocacySBA 

Email advocacy@sha.gov Twitter ½'>YV,, twitter.comj AdvocacySBA 
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What Small Businesses Are 
Saying and What Advocacy 

Is Doing About It 
Progress Report on the Office of Advocacy's Regional 

Regulatory Reform Roundtables 
June 2017-September 2018 

Office of Advocacy 
U.S. Small Business Administration 

December 2018 

U.S. SMALL BUSINESS ADMINISTRATION 
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Foreword 

The Office of Advocacy was created by Congress in 197 6 to be an independent voice 
for small business within the federal government. As the federal office responsible for 
examining the contributions and challenges of small businesses in the U.S. economy, 
we are constantly looking for answers to small business questions. In 1980, Advocacy's 
analysis and responsibilities grew to include the potential impact of federal regulations 
on small business when the Regulatory Flexibility Act (RFA) was passed, requiring 
federal agencies to consider these impacts. Over the past 46 years Advocacy attorneys 
have worked within the government-educating regulators, assisting agencies with small 
business analysis, and recommending alternative ways to reduce the burden of regulation 
on small business. The office has helped small businesses save billions in regulatory costs 
and has given small firm owners opportunities to make their voices heard about rules that 
affect their interests. 

In 2017 the new administration brought an increased commitment to regulatory reform 
and burden reduction. The cornerstone of these efforts are President Trump's Executive 
Orders 13771 and 13777, which address the private sector's regulatory burden. Advocacy 
responded by creating the Regional Regulatory Reform Roundtables. This outreach 
initiative is intended to seek out and listen to small businesses across the country. The 
roundtable initiative began in June 2017 and is ongoing. This report covers the first part of 
the initiative through September 2018. 

The Regional Regulatory Reform Roundtables are a way of gathering practical input on 
the success and failure of regulatory compliance requirements. They have two goals: 

® To identify regional small business regulatory issues to bring to the attention 
of rulemaking agencies. This entails gathering firsthand information on 
small business regulatory burdens across the nation, and identifying specific 
recommendations for regulatory change to submit to responsible agencies. 

® To educate small businesses and stakeholders on the ways that Advocacy can 
help them meet their goals. 

Between June 1, 2017, and September 30, 2018, Advocacy held 33 Regional Regulatory 
Reform Roundtables in 21 states. While traveling to these events, Advocacy staff also 
made at least 84 site visits in 22 states. In addition, the office's regional and national 
advocates held small business forums in 244 cities, and small business owners submitted 
hundreds of comments through an online portal. 

The recurring themes we heard include the following: 

• Burdensome and confusing paperwork, red tape, reporting, labeling, and fines; 
• Costly fees for the services of consultants, lawyers, and accountants; 
• Regulations that run to hundreds of pages, and which require advanced legal 

and technical background to understand; 
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• Business owners regularly confronting the uncertainty of knowing whether their 
company is in compliance with all applicable regulations; 

• Others who worry whether the business confidential information they must 
disclose to regulators will be kept private from competitors; and 

• Major rules that are enacted to halt the excesses oflarge, industry-controlling 
firms, yet small firms are caught up in their dragnet. 

Section 4 of the report outlines the progress that is being made toward reform. Here are a 
few examples. 

• In March 2018, a legislative change allowed for the fishing industry's Onboard 
Monitoring Program to be fully funded by the National Oceanic and 
Atmospheric Administration. Previously, small fishing boats were required 
to pay out of their own pockets to have an onboard observer present on their 
vessels while at sea. 

• The Centers for Medicare and Medicaid Services simplified their reimbursement 
rules for small rehabilitation facilities and removed a 25 percent penalty after 
Advocacy communicated stakeholders' concerns to the agency. 

• Small businesses expressed frustration because the Environmental Protection 
Agency's rules use a different definition of "small business" than other federal 
agencies. In September, EPA published a final rule on fees for chemical 
businesses; in it, the agency aligned its small business definition with the one 
used by the Small Business Administration, and the new definition allows more 
small firms to pay reduced fees for reporting. 

• In August 2018, the Federal Communications Commission approved "one 
touch-make ready" pole attachment policies. This approach simplifies the 
process for small competitive local carriers to string aerial fiber on existing 
utility poles. Advocacy had shared its support for these policies with the FCC 
after hearing from competitive carriers. 

This report provides detail about small businesses' regulatory challenges through our 
firsthand accounts of roundtables and site visits around the country. It outlines the first 
steps made toward progress in alleviating some of these burdens. The Office of Advocacy 
looks forward to continuing progress towards regulatory reform for small businesses. 

Major L. Clark III 
Acting Chief Counsel for Advocacy 
December 2018 
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1 
Representing Small Business Interests 

in the Era of Deregulation 

The Office of Advocacy is an independent voice for small business within the federal government. The office is the 

watchdog of the Regulatory F1exibility Act (a statute that requires small entities to be considered in the rulemaking 
process) and the source of small business statistics. Advocacy speaks on behalf of small businesses to the White House, 
Congress, federal agencies and courts, and state policymalcers. Advocacy's efforts include: 

@ Representing small entities' interests when 
federal agencies plan and draft regulations; 

@ Gathering the views and concerns of small 
businesses through public meetings and round
tables, conference calls, small meetings, online 
input, and a network of regional and national 
advocates; 

@ Applying its legal and economic expertise to 
help agencies evaluate their proposed rules' 
impacts on small entities and to consider alter
natives that minimize adverse and dispropor
tionate impacts on them; 

~ Training federal agency staff, Congressional 
staff, and private sector thought-leaders on the 
Regulatory F1exibility Act and on the unique 
ways that regulations affect small entities com
pared to their larger competitors; and 

~ Conducting and sponsoring economic research 
on small businesses' role in the economy, as well 
as the effects of government regulation on small 
businesses. 

The Era of Regulatory Reform 

In 2017 the Trump administration brought a new com

mitment to regulatory reform and burden reduction. 
The cornerstone of this effort are President Trump's 

two executive orders addressing the private sector's 
regulatory burden. Executive Order 13771, "Reducing 

Regulation and Controlling Regulatory Costs," was 
signed on January 30, 2017, with the goal of reducing 
costs associated with complying with federal regula

tions. This order bars federal regulatory agencies from 
issuing a new rule unless they identify two or more 
rules to be repealed. 

Executive Order 13777, "Enforcing the Regulatory 
Reform Agenda," signed on February 24, 2017, directs 

agencies to malce long-term reform plans. It requires 
each agency to designate a Regulatory Reform Officer 
(RRO) to oversee the implementation of regulatory 

reform at the agency. It also establishes Regulatory 
Reform Task Forces within each agency. These groups 
are directed to evaluate existing regulations and make 
recommendations to the agency head on rules that 

should be repealed, replaced, or changed, especially 
those that inhibit job creation or eliminate jobs; are 
outdated, unnecessary or ineffective; or whose costs 

exceed their benefits. 

Immediately after these executive orders were issued, 
the Office of Advocacy developed an action plan to 
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ensure that small businesses are included in regulatory 
reform. A first step was meeting with local small busi
ness trade associations to get their input on Advocacy's 

most effective mode of involvement. Next, Advocacy 
sent a memorandum to federal agencies emphasizing 
the importance of considering small business impacts 

during regulatory reduction efforts, reiterating the 
goals of the RFA including section 610, 1 and remind
ing them of Advocacy's ability to help in this process. 

This memo was well received, and some agencies 
directly informed the office of their regulatory reform 
plans and efforts. Advocacy's memo is reproduced in 

AppendixC. 

Advocacy's next step, and the reason for this report, 
was the creation of the Regional Regulatory Reform 
Roundtables. This outreach initiative is intended 
to seek out and listen to small businesses across the 

country. The round tables began in June 2017, and they 
continue to the present. This report covers the first part 
of the initiative, from June 2017 to September 2018. 

To support the regulatory reform effort, Advocacy 

dedicated a section of its website to regulatory reform, 

https://advocacy.sba.gov /regulatory-reform. Here, 
small businesses can register complaints about regula
tions, track reform progress, and find the schedule of 

future roundtables. 

How Regulations Affect Small Businesses 

Regulations affect small businesses differently than 
their larger counterparts. Evidence indicates that regu

latory requirements tend to create disproportionately 
heavier burdens for small businesses, putting them at a 
disadvantage relative to their larger competitors. Here 

are a few of the reasons for this: 

1 Section 610 of the US. Code requires federal agencies to review their 
regulations at the 1 0year mark to assess their current impact on small 
entities (5 US.C Section 610) 

® The cost of regulations is higher relative to 
available resources. Federal agencies' analyses 
consistently reveal that the cost of regulations 
per employee is higher for businesses with fewer 
employees. The cost per employee at the small
est businesses is typically one or more times 
greater than the equivalent cost at the largest 
businesses. 

® Small businesses have fewer resources for 
regulatory compliance. Regulatory compli
ance often requires new and sizable investments 
in equipment and upgrades. Small businesses 
routinely report higher borrowing costs or lim
ited access to the capital needed for such outlays. 

* Regulations designed for large businesses 
may impose greater costs relative to ben
efits if applied without change to small 
businesses. Small businesses, particularly those 
with very few employees, operate differently 
from large businesses. A compliance process, a 
technological mandate, or regulatory mecha
nism designed for a 5,000-person company will 
be more disruptive for a 25-person company 
and may not achieve the regulatory goals to 
the same extent. In many cases, the benefits of 
applying the rule to the small business may not 
justify the costs imposed on it. In these circum
stances, an exemption from the rule or a modifi
cation of it is appropriate. 

* Small businesses are very concerned about 
the cost of red tape. The relative burden of 
paperwork and recordkeeping requirements has 
been shown to be higher for small businesses 
in other countries, and is likely to be in United 
States as well. 

When devising their regulatory reform plans, it is 
important that federal agencies consider how small en
tities are affected. Regulatory reform focused solely on 

the overall impacts to the economy without consider
ing how those impacts are distributed could disadvan
tage different groups such as small businesses. Agen

cies will need to be vigilant that regulatory changes do 

"! don't think the peopie who write regulations actuaUy understand the tremendous difficulties at runnlng a 
business, We am competing with China and Mexico who don't have these costly rngulationso We just can't 
competrL" 

-The owner ofa small metal plating compirny, 
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not impose costs on small businesses, create barriers to 
startups, or interfere with small businesses' ability to 
compete in the marketplace. 

Advocacy's Plan of Action tor Regulatory Reform 

The Office of Advocacy has a unique and important 

role in agencies' regulatory reform efforts. The Reg
ulatory Flexibility Act requires Advocacy to make 
sure that agencies consider small businesses when 

they create regulations; and it also requires the office 
to do so when agencies remove or revise regulations. 
Advocacy's action plan was developed to help federal 

agencies accomplish their deregulatory goals, consider 
the economic impact on small businesses, and reduce 
these burdens. 

Assisting Federal Agem:!es' Derngulath:rn Efforts. EO 

13771 created an opportunity for Advocacy to offer 
its expertise to the federal agencies to reduce regula
tory burdens on small entities. On March 30, 2017, 

Advocacy sent a memorandum to federal agencies 
recommending that agencies consider small entity in
terests in implementing EO 13771 and in subsequent 
deregulatory actions. (See Appendix C.) The memo also 

reminded agencies of their obligations under the RF A 
and of the assistance Advocacy could offer to conduct 
small entity outreach. 

In the past, Advocacy has made regulatory reform rec

ommendations directly to agencies based on a review of 
rules subject to the requirements of section 610 of the 
RFA and based on outreach to small entity representa

tives. In addition, once agencies designated Regulatory 
Reform Officers and established Regulatory Reform 
Task Forces under EO 13777, Advocacy offered these 
recommendations and other assistance and views to 

agencies, as suggested by EO 13777, section 3(e). Since 
then, Advocacy has engaged in a longer term effort to 
malce specific recommendations to agencies and the 

Office of Management and Budget about regulations 

or regulatory programs that could be streamlined to 

lower small entities' compliance costs. In addition to 
writing public comment letters to voice small busi
ness concerns, Advocacy is also working directly with 

agencies to assist in developing and recommending 
regulatory changes. 

Outreach to SmaU Entities. Advocacy's Regional Regula

tory Reform Round tables have allowed small business
es around the country to discuss the challenges they 
face with regulatory implementation and compliance. 

These meetings explore small entities' suggestions for 
regulatory streamlining and savings, and participants 
discuss ways to improve small business participation 
in agencies' rulemaldngs. These discussions inform 

Advocacy's ongoing and future recommendations to 
the federal agencies tasked with reducing the number 
of regulations. 

"New technologies are transforming our industry and regulations aren't keeping pace. The federal government 
wiU mandate things but can't keep up with the regulatbrs and make them clear, plus be able to allow small 
businesses to grnw new technologies." 

-The owner of a small information technology company in San Antonio, Texas 

Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 9 

ED_002364B_00003807-00011 



10 Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 

ED_ 002364B _ 00003807-00012 



2 
Listening to Small Businesses: 

Regional Regulatory Reform 

Roundtables and Site Visits 

Advocacy's Regional Regulatory Reform Roundtables are a means of gathering practical input on small business 
burdens around the country. The round tables have two goals: 

1. To identify regional small business regulatory issues to assist agencies with their regulatory reform plans (as 
directed by EOs 13771 and 13777). This entails gathering firsthand information on small business regulatory 

burdens across the nation, and identifying specific recommendations for regulatory change to submit to agencies. 

2. To educate small businesses and stal<:eholders on the ways that Advocacy can help them meet their goals. 

In order to gather information about the unique regu
latory problems small entities face across the country 
and potential solutions, Regional Regulatory Reform 

Round tables bring together local small businesses, 
trade associations, congressional leaders, and federal 
regulatory agencies to identify regulatory barriers and 

challenges in each region. 

Small businesses located in various states face distinct 

challenges to development and growth. At round tables 
they can discuss their concerns and educate Advocacy 
on how best to address them. Round tables allow Advo

cacy to focus on individual small businesses to identify 
regulatory barriers to growth and help federal agencies 
comply with the President's directive to eliminate 

burdensome regulations. 

As a result of the round tables, Advocacy staff is 

learning firsthand of the current and most pressing 
challenges these small entities are facing and what 
government can do to assist them. While in the area, 

Advocacy also has been visiting small businesses to 
discuss logistics, operations, and compliance problems 
in the places they exist. 

What Happens at a Roundtable? 

Round tables are open to the public, and small business
es from a wide area are invited. Members of the press 
are free to attend and hear small business concerns 

directly. Advocacy invites federal agency officials from 
Washington, D.C., and the local area to hear complaints 
and suggestions firsthand, as well as provide agency 

perspectives, if they so choose. Congressional represen-
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tatives have attended roundtables to hear their constit
uents' regulatory issues. 

Meetings are usually a half day and are organized by 
industry sector. The most frequently discussed sectors 

have been: 

@ Agriculture, aquaculture, and fisheries; 
@ Construction, manufacturing, and transporta-

tion; 
@ Education and workforce development; 
@ Energy and chemical; 
@ Financial services and real estate; 
@ Food, hospitality, and retail; 
@ Medical services; 
@ Procurement; and 
* Timber, logging, and mining. 

The agendas are arranged by industry category, but 
small businesses are welcome to speak up whenever 
they wish, since business owners may not be able to 
attend an entire meeting. Once a small business identi

fies a specific federal regulation as a source of trouble, 
Advocacy staff members ask for suggestions to revise 
it, as well as for specific economic cost data to docu

ment the extent of the burden. 

Advocacy's attorneys work on hundreds of regulations, 
and they have often already worked on the rules that 
small businesses bring up. In such cases, Advocacy 
staff can provide status updates and tell participants 

how they can be most helpful to the regulatory reform 
process. On the other hand, there are regulations and 
economic impacts that are new to Advocacy, especially 

ones concerning specific regions or industries. These 
are the type of novel and useful stories that help Advo
cacy inform agencies of effects they may be unaware of. 

In rare instances some small businesses do not feel 

comfortable speaking up during the meeting. In these 
cases, they either pull Advocacy staff aside during one 

of the brealcs to tell them of their concerns or they fill 

out the comment forms that are placed at each seat and 
can be left at the registration desk upon exit. Either 
way, Advocacy captures their input on regulations to 
convey it to federal agencies. 

Advocacy has published dozens of articles and blog 

posts reporting the regulatory compliance issues raised 
during the roundtables. Advocacy also conveys small 
business input in meetings with rulemaldng officials, 

letters to federal agency heads and regulatory reform 
officers, and letters to members Congress. (See Table 6 
and Appendix D.) 

Where We've Been 

Between June 1, 2017, and September 30, 2018,Advo
cacy held 33 Regional Regulatory Reform Roundtables 

in 21 states. Locations span rural and urban areas, 
geographic regions, and a range of industries. The 
geographical diversity provides an up-close perspective 

of how a single federal rule can have varying economic 
impacts on different types of small businesses based 
upon the practices, economic conditions, and other 
factors specific to their region. 

Figure 1 shows the map of states that have hosted Re

gional Regulatory Reform Roundtables. Table 1 shows 
the roundtable dates and locations. 

"These regulations arn an excessive burden that have no posmve impact or1 safety, and smaU businesses 
just crm't afford therri. These rngs just don't make sense for the little guys, !t seems as if the small husi-
11esses me left away from the table when these dedshns are made Our voke was not being heard," 

12 

-A Kansas rnprnsentatlve fmm the !ndependent Ddvers Assodatbr discussing the Hectnm1c logging 
Device rnle 
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Figure 1. Map of Regional Regufatocy Reform R.oundtables, June 2017-September 2018 

■ REGIONAL ROUNDTABLE VISITS r_ii 

'fable 1. Regional Regulatory Reform Roundtables, June 2017-Septembe:r 2018 

Sacramento, California 

5/3/18 Santa Clarita, California 

7 /18/18 West Des Moines, Iowa 

7/19/18 Dubuque, Iowa 

7 /19/18 Platteville, Wisconsin 

9/11/18 Princeton, New Jersey 

9/12/18 Scranton, Pennsylvania 

3/19/18 San Antonio, Texas 9/13/18 Poughkeepsie, New York 

3/20/18 Houston, Texas 
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Characteristics of Roundtable locations 

Advocacy has long known that regulatory impacts vary 
by geographic region. Consequently, Advocacy made 
an outreach plan to focus on all regions of the country 

and multiple industries. Advocacy has made a con
certed effort to visit diverse areas that provide varying 
perspectives. 

The office's attorneys and regulatory economists have 

worked on thousands of regulations affecting small 
business over the years. In the process, they have heard 
directly from small businesses and their representa

tives about the locations where the small businesses 
have been hardest hit. To determine Advocacy's round
table schedule, Advocacy drew from this experience 
and assessed economic data on small business contribu

tions across geographic areas. 

In addition, small business advocates and trade organi
zations provided valuable input on what their mem
bers were saying and what areas were most affected by 

burdensome regulations. 

The availability of Advocacy's team of regional ad

vocates was also important. The regional advocates 
work out of SBA's district offices, and they assist with 
meeting setup, local small business input, and pub

licity. Members of Congress invited Advocacy to hear 
specifically from small business constituents. (See 
Appendix E.) 

Several round tables were scheduled in conjunction 
with Advocacy's information-gathering effort on 

small business impacts of the North American Free 
Trade Agreement (NAFTA) modernization. Advocacy 
received this mandate from the Trade Facilitation 

and Trade Enforcement Act (TFTEA). The events in 
Wisconsin, Michigan, and Texas were planned in order 
to hear concerns about regulatory reform, NAFTA, and 

international trade. 

Small Business Site Visits 

To maximize Advocacy's resources, each round table 

trip includes site visits to nearby small businesses to 
discuss their specific regulatory concerns. These are 
valuable and informative experiences for Advocacy 
staff, many of whom have never had the opportunity 

to visit with those whom they serve. Small business 

owners greatly appreciate Advocacy's site visits. They 
are grateful for the chance to show Advocacy staff how 
their business functions, as well as the rare opportunity 

to meet one-on-one and tallc through their concerns. 
Advocacy staff made at least 84 site visits in 22 states 
between June 2017 and September 2018. The list of 

businesses and locations appears in Table 2. 

Advocacy encourages the small business hosting the 

site visit to invite their peers, and staff learns from 
others facing similar regulatory burdens. These small 
personal meetings are an important way to collect 

more detailed information to help in the regulatory 
reform effort. 

locally Organized Regulatory Input Sessions 

In conjunction with the Regional Regulatory Reform 

Round tables, Advocacy's regulatory reform team often 
traveled to other cities and states near the roundtables 
to attend locally organized regulatory input sessions. 

These input sessions were organized by local chambers 
of commerce, trade associations, and small businesses. 
Dozens of small businesses who were unable to make 
it to the roundtables would attend these sessions and 

provide additional input to Advocacy's regulatory 
reform team on their experiences as small businesses 
with federal regulations. 

The input Advocacy received at these roundtables was 

valuable and allowed the Regulatory Reform team to 
hear from small businesses, states, and industries that 
would not have been able to voice their concerns to 

Advocacy. 

Advocacy's attorneys, economists, and regional 

advocates included these sessions on their itineraries 
while traveling to round table locations. These locally 
organized events took place in Spokane, Washington; 

Omaha, Nebraska; Galena, Illinois, Council Bluffs, 
Iowa; Atlanta, Georgia; and other locales. 
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Table 2. Advocacy's Small Busb:1ess Site Visits, June 2017-September 2018 

Colorado Buena Vista Elk Mountain Ranch 

Colorado Springs Bristol Brewing Co./ lvywild School 

Florissant Florissant Fossil Beds Natl Monument 

Fort Collins Rocky Mountain Adventures 

New York 

Pennsylvania 

Detroit 

Farmington Hills 

Plymouth 

Brooklyn 

Goshen 

Poughkeepsie 

Wappinger Falls 

Dickson City 

Dunmore 

Philadelphia 

Philadelphia 

Philadelphia 

Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 

Architectural Salvage Warehouse 

RBV Contracting 

Vicount Industries 

E&E Manufacturing 

Red Hook Winery 

Pawleski Farms/Farmroot 

Service Master by NEST 

Honey Bee Childcare 

Red Line Towing 

Road Scholar Transportation 

DiBruno Bros 
Geno's Steaks 

Pat's King of Steaks 

Continued on next page. 
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Table 2. Advocacy's Small Business Site Visits1 June 2017-Septembe:r 2018 

State 

Georgia 

Iowa 

16 

City 

Atlanta 

Cumming 

Marietta 

Cedar Rapids 

Cedar Rapids 

Council Bluffs 

Manning 

Business Visited 

Angel's Paradise Learning Academy 

Grub Burger 

Sigma Thermal 

Great Clips 

Lion Bridge Brewing Company 

Rasmussen Mechanical Services 

Puck Custom Enterprises, Inc. 

"The paperwork burden is astnmomh::al when trying to nm our business and comply with these regulations, 
Every step is duplicative. We rndo the same prm:ess fane and time aga!rt..Jhe prncess takes too lfmg mid 
we give the same lnformatl:m to the federal government over and over,".Jhis 1s ar experslve and time 
consuming prncess," 

-A small New Hampshire apple farmer upset about the State Department's visa rules and the 
accompanying paperwork burden 
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Additional Outreach: Online Comments and Small 
Business Forums 

Advocacy has dedicated other resources to the regula
tory reform effort as well: the online comment portal 
and the small business forums. 

Online Comment Form 

Advocacy posted an online comment form on its 

website for input by individuals who cannot attend a 
roundtable or who want to provide additional detail. In
dividuals in 39 states and the District of Columbia have 

submitted over 250 comments. Each issue is assigned to 
the assistant chief counsel who specializes in the area. 
Advocacy follows up directly with federal agencies to 

bring these issue to the fore and help solve regulatory 
problems. The map in Figure 2 shows the states from 
which online comments were received. The input form 

is online at https://advocacy.sba.gov. 

Small Business Forums 

The Office of Advocacy currently employs 10 regional 
and national advocates who are placed throughout 

the United States. Eight regional advocates serve the 
small business communities in their respective federal 
regions, and the two national advocates reach out to 

key segments of the U.S. small business economy such 
as rural businesses and manufacturing. 

This team of advocates assists the regulatory reform 
effort by hosting small business forums to discuss 
the impact of federal regulations on small businesses 

in their respective regions and industry areas. The 
qualifying benchmark for these gatherings is for the 
advocate to have five or more small business stalcehold

ers in attendance. At the conclusion of fiscal year 2018, 
over 3,000 small business stakeholders attended the 
664 small business forums which the advocates hosted 

in 244 cities in 39 states and territories. 

Figure 2. Online Input Received F:rom These States, June 2017-Septembe:r 2018 

■ ONLINE COMMENTS RECEIVED ~ 
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These small business forums provided valuable insight 
into small businesses federal regulatory challenges and 
help supplement the information gathered through the 
Regional Regulatory Reform Roundtables and online 

input. The cities where these small business forums 
took place are listed in the shaded box. 

Small Business Fornm Location2:~ June 2017-September 2018 
Wasilla, AK Chamblee, GA Metairie, LA Chester, NJ Astoria, OR Ocean Shores, WA 
Anchorage, AK Pine View, GA Covington, LA Morristown, NJ Tillamook, OR Redmond, WA 
Juneau, AK Sioux City, IA New Roads, LA Madison, NJ Newport, OR Mountlake Terrace, WA 
Fairbanks, AK Des Moines, IA Ascension Parish, LA Edison, NJ Bend, OR Kent, WA 
Mobile, AL Grinnell, IA Houma, LA Phillipsburg, NJ Lincoln City, OR Preston, WA 
Montgomery, AL Meridian, ID Frederick, MD Somerville, NJ Klamath Falls, OR lssaqua h, WA 
Huntsville, AL Boise, ID Lansing, Ml Bridgewater, NJ Philadelphia, PA Mount Vernon, WA 
Birmingham, AL Chicago, IL Midland, Ml Blackwood, NJ Harrisburg, PA Sumner, WA 
Cabot, AR Aurora, IL Grand Rapids, Ml Paramus, NJ Friendsville, PA Gig Harbor, WA 
Little Rock, AR Springfield, IL Detroit, Ml Lake Hiawatha, NJ Dunmore, PA Orting, WA 
Fayetteville, AR South Bend, IN Minneapolis, MN Toms River, NJ Bethlehem, PA Puyallup, WA 
Scottsdale, AZ Fort Wayne, IN St. Paul, MN Lake Hoptcong, NJ Taylor, PA Mill Creek, WA 
Prescott Valley, AZ Greenwood, IN Medonta Heights, MN Mt Lau rel, NJ Allentown, PA Bellingham, WA 
Glendale, AZ Indianapolis, IN Golden Valley, MN New Brunswick, NJ York, PA Lynnwood, WA 
Chandler, AZ Wichita, KS Edina, MN Las Cruces, NM Waverly, PA Tacoma, WA 
Peoria, AZ Overland Park, KS Burnsville, MN Santa Fe, NM McKees Rocks, PA Spokane Valley, WA 
Sedona.AZ Topeka, KS West St. Paul, MN Albuquerque, NM Johnstown, PA Spokane, WA 
Fountain Hills, AZ Lawrence, KS Brooklyn Park, MN Las Vegas, NV Sera nton, PA Monroe, WA 
Phoenix, AZ Olathe, KS Kansas City, MO New York, NY San Juan, PR Snohomish, WA 
Tempe, AZ Fairway, KS Jefferson City, MO Rome, NY Myrtle Beach, SC Mukilteo, WA 
Goodyear, AZ Leawood, KS St. Louis, MO Syracuse, NY Chattanooga, TN Bellevue, WA 
Tucson, AZ Elizabethtown, KY St. Charles, MO Utica, NY Houston, TX Ballard, WA 
Fullerton, CA Paducah, KY Clayton, MO Columbus, OH Austin, TX Marysville, WA 
Santa Ana, CA Hopkinsville, KY Hattiesburg, MS Dayton, OH Beaumont, TX Tula lip, WA 
Sacramento, CA Bowling Green, KY Jackson, MS Cincinnati, OH Port Arthur, TX Milwaukee, WI 
Citrus Heights, CA Shelbyville, KY Grenada, MS Westerville, OH El Paso, TX Warrens, WI 
Washington, DC Baton Rouge, LA Greensboro, NC Troy, OH The Woodlands, TX Lyndon Station, WI 
Dahlonega, GA Chalmette, LA Wilmington, NC Portsmouth, 0 H Lubbock, TX Richland Center, WI 
Norcross, GA Alexandria, LA Raleigh, NC Cleveland, OH Laredo, TX Eau Claire, WI 
Brunswick, GA Watson, LA Kannapolis, NC Perrysburg, OH San Antonio, TX Rothschild, WI 
Savannah, GA Addis, LA Jamestown, ND Archbold, OH St. Thomas, USVI Superior, WI 
Suwanee, GA Morgan City, LA Hankinson, ND Steubenville, OH Richmond, VA Trego, WI 
Duluth, GA Lafayette, LA Fargo, ND Tulsa, OK Everett, WA Wisconsin Dells, WI 
East Point GA New Orleans, LA Omaha, NE Oklahoma City, OK Woodinville, WA Ripon, WI 
Sandy Springs, GA Zachary, LA Hackettstown, NJ Norman, OK Arlington, WA Baraboo, WI 
Berkley Lake, GA Central, LA Florham Park, NJ McMinnville, OR Seattle, WA Green Bay, WI 
Lilburn, GA Lu ling, LA Atlantic City, NJ Tigard, OR Kirkland, WA Waukesha, WI 
Lawrenceville, GA Port Allen, LA Lincroft, NJ Canby, OR Olympia, WA New Glarus, WI 
Peachtree Corners, GA Leesville, LA Morris, NJ Lake Oswego, OR Shoreline, WA Wausau, WI 
Warner Robbins, GA Walker, LA Parsippany, NJ Portland, OR Bothell, WA 
Atlanta, GA Lake Charles, LA Randolph, NJ Coos Bay, OR Renton, WA 
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3 
What We Heard: Small Businesses' 

Experience with Regulation 

In Advocacy's face-to-face meetings with small businesses across the country, they told us stories that exemplify how 

federal regulations drain small businesses' resources, energy, and even their desire to stay in business. The following 
examples and the quotations in comment boxes throughout the report highlight the main recurring themes we heard. 

Overlapping and conflicting regulations between 
agencies is an issue that comes up at almost every 
roundtable. In Baton Rouge, La., the owner of a small 

chemical company expressed frustration that many 
federal rules are confusing and complicated, and 
therefore extremely difficult and costly to comply 

with. He told Advocacy that smaller businesses do not 
have the same resources as large businesses to be able 
to interpret how to comply with requirements. While 
state and local offices provide some assistance to help 

businesses sort through their regulatory requirements, 
at the federal level no such clarity and assistance exists, 
he complained. 

Another example of small business regulatory burden 

is the costly rules associated with the implementation 
of the Affordable Care Act (ACA) and health care costs 
in general. A small hotel operator in St. Louis, Mo., 

told Advocacy that not all small businesses can afford 
health insurance for their employees, particularly 
because they do not have the option of joining an 
association to lower health care costs. Additionally, he 

said that the ACA causes problems in finding skilled 
labor. He felt that larger businesses can provide better 
benefits at lower cost, while offering the same wages. 

Small businesses are unable to compete and lose skilled 

employees to their larger counterparts. He suggested 

small businesses be given the opportunity to purchase 
insurance across states to help drive down costs. 

The vice president ofa small vocational college in 
Shreveport, La., said he has seen the cost of educating 
students nearly triple since 2010 because of the Depart

ment of Education's program integrity and gainful 
employment regulations. Complying with these rules 
has meant costs for hiring attorneys, accountants, 

and professional auditors. To handle the paperwork 
requirements, his school has had to invest almost a 
hundred thousand dollars in new technology and stu
dent management software. The school offers training 

programs in such high-demand fields as HVAC, medi
cal assistance, electronics, and technology. He said that 
nearly all of their graduates are hired immediately, and 

employers say that they can't produce enough skilled 
graduates fast enough to fill their job openings. 

A small ice cream company in Cleveland, Ohio, 
told Advocacy that Food and Drug Administration 

regulations enforcing the Food Safety Management 
Act (FSMA) have caused her an exponential increase in 
paperwork and costs. Specifically, she is concerned that 
the rules will require her to re-label dozens of products 
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and redo all associated packaging, adding significant 
costs and negatively affecting her business. 

A Cincinnati, Ohio, riverboat operator who serves 
patrons meals during lunch and dinner cruises on the 

Ohio River told Advocacy that new FDA regulations 
have classified his business as a food manufacturer 
rather than a restaurant because meals are prepared 
in a central kitchen. This change malces him subject 

to the new FSMA food safety rules. He has had to hire 
additional employees to dedicate their time solely 
to complying with these regulations. He feels this is 

another example of federal regulations that are overly 
broad and not targeted to the problem they are meant 
to fix; as a result, innocent businesses are captured in 

the overreaching net of federal regulation. 

At the San Antonio roundtable a small farmer said 
that FSMA regulations do not adequately account for 
different types and sizes of small businesses. She felt 
that these regulations create a disincentive for small 

farms that actually prevents them from increasing 
sales; this hampers small farms like hers, as well as the 
development of the local food system as an economic 

generator. 

Another focus of small business complaints has been 
the Department of Labor's Overtime Rule, particularly 
the "white collar exemption." Advocacy is hearing that 

the threshold for this regulation was set too high, mak
ing it extremely costly and burdensome. While many 
small operators believe there should be an increase in 
pay for their workers, any mandatory increase should 

be less drastic. A small human resources company 
in Boise, Idaho, indicated that the rule does not rec
ognize the very real problem small businesses face of 

retention and recruitment of employees. She explained 
that focusing only on salary negates other incentives 
and puts their organization at a disadvantage com

pared to large companies that can offer employees 
more money. 

In Manchester, N.H., a small apple farmer also 
complained about the Department of Labor's Overtime 
Rule. He stated that a higher threshold didn't malce 

sense for his operation and would be extremely costly 
to those small farms barely hanging on. Under the Fair 
Labor Standards Act, agricultural workers are normally 

exempt from receiving overtime. However, if these 

workers move from the agricultural area to the retail 
operations at a farm, they would be entitled to over

time. The inflexibility of the current FLSA regulation 
limits the ability to use able workers for different 
aspects of his business. 

A small financial services company in Cincinnati, 
Ohio, complained that the Department of Labor's 

Fiduciary Rule will put him and many other small 
broker-dealers out of business. They consider the rule 
to be the biggest change to the financial advisor sector 

in many years, and as such, they feel that more care 
should have been taken determining the rule's poten
tial impact on small operators. He told Advocacy that 

the rule creates a barrier in the advisor-client relation
ship, and that small businesses who need investment 
advice are unable to get it. 

Small businesses also expressed concern over the 
Consumer Financial Protection Bureau's impending 

Payday Lending Rule. A small lender in New Orle
ans believes the rule will malce small businesses fail 
rather than protect consumers. He believes the result 

of the regulation will be to reduce the availability of 
storefront loans, particularly in rural and underserved 
markets. He complained about the lack of analysis of 

these markets as required by the Dodd-Frank Act. 

Maritime small businesses are burdened by the cost of 

the Transportation Security Administration's Trans
portation Worker Identification Credential (TWIC) 
CardRule.Asmall tour boat company in Ohio told 

Advocacy that while big businesses can absorb the cost, 
small businesses must pay for the card to find employ
ees at the wages they can offer. He also complained that 

there is no system to determine whether TWIC cards 
are real or counterfeit. Small businesses want a system 
in place that can verify the cards to justify the cost of 

obtaining them. 

Small businesses in the transportation industry na

tionwide have strong feelings about compliance with 
the Federal Motor Carrier Safety Administration's rule 
requiring electronic logging devices (or ELDs). A small 
farmer in Kansas City, Kan., complained that small 
farms cannot afford the new devices and its costly re
quirements. Large commercial carriers have the finan

cial resources to implement the devices, but indepen
dent drivers do not. This is a common concern heard 
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by small businesses that need to transport their goods. 
His biggest complaint is that the ELD regulation is 
inflexible and does not allow for wait time. He believes 

this oversight will increase the shortage of commercial 
drivers, which is a big concern for his industry. 

A small manufacturer of road signs in Glen Allen, 
Va., told Advocacy that the Federal Highway Admin
istration (FlIW A) regulations change too frequently, 

costing his industry millions of dollars in testing all of 
the products that his company produces. Adding to this 
frustration, after receiving letters of acceptance from 

FlIW A for a product, his company received a reprieve 
to grandfather the original product under the previous, 
less onerous regulation. FHW A subsequently changed 

the rule and reversed its opinion, requiring him to per
form costly retesting of his entire product line despite 
no evidence of injuries or fatalities due to his products. 

The Food and Drug Administration's Tobacco Deem
ing rule is a big concern to small cigar manufacturers 

and store operators. The rule extends FDA's authority 
to electronic cigarettes, cigars, and pipe tobacco. These 
products are now subject to the federal prohibition 

on sales to minors, the federal prohibition on free 
sampling, federal warning label requirements, and the 
requirement that tobacco manufacturers register with 

the FDA and seek the agency's review of new tobacco 
products. At the roundtable in Tampa, Fla., the own
er of a cigar store in YborCitytoldAdvocacythat 
despite the fact that his store does not have any youth 
customers, the costly impacts of this rule on small busi

nesses will wipe out half of his industry. 

An owner of golf coursesinJacksonville,Fla., was 
concerned about the lack of available labor for his 
business combined with the limits that the State De
partment has put on the H-2B visa program. Because 

of the state's warmer climate, he explained that Florida 
businesses have a different seasonal timeframe and a 
different need for workers than those in the northern 

states. He also complained about the lengthy applica
tion process, which malces it difficult for small busi
nesses to estimate and plan during their busiest times. 

In Dubuque, Iowa, a small business owner in the camp
ing industry complained about Federal Emergency 
Management Agency regulations that are having a 
negative impact on his business. Every year he has to 

purchase flood insurance for his 17 campgrounds even 

though there are no permanent structures on the land. 
The regulations were intended to protect structures 
when there is a flood. However, his business operates 

differently. When the bad weather and heavy rains 
come, the campers and motor homes leave and drive to 
higher ground or return home. Flooding is not an issue. 

Nevertheless, he must pay $2,700 per year in flood 
insurance that is not needed. He feels this is a clear 
example of government overregulation that does not 

malce common sense. 

The owner ofa small human resources services 
company in Poughkeepsie, N.Y., described the tre
mendous paperwork burden of OSHA's Electronic 
Reporting rule. The mechanics of figuring out how 

to comply with these complicated regulations is very 
burdensome. This reporting load is compounded by the 
many regulations promulgated by the Office of Federal 

Compliance Programs at the Department of Labor. 
She described compliance as "a monumental task," 
forcing small business owners decide whether to spend 

a considerable amount of money to hire professional 
assistance or risk being out of compliance. 

Theownerofasmalldrone services company in 
Princeton, N.J., has had to turn down thousands of 
dollars worth of work because of the long wait times 

associated with the Federal Aviation Administration's 
(FAA) approval process contained in its new regulations 
on drones. 

These are some of the real life consequences of federal 
regulations promulgated without the full consider

ation of their impact on small businesses. The stories 
are numerous and the effects on businesses across 
the country are varied. But the message is clear: small 

businesses are not against regulation; rather they want 
certainty, clarity, and regulations that make sense for 
the real world in which they operate. 
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Roundtable Reports-Follow-Up Articles and Biogs 

Advocacy staff documents the issues that small businesses share, and they are published as news items on the office's 
website. Advocacy has published dozens of these reports on the complexities and frustrations that small businesses 
grapple with in regulatory compliance. Table 3 contains a list of articles about the round tables and links to them. Table 
4 lists articles and blogs on dozens of site visits. These contain great detail about regulatory impediments in the real-life 
operation of small businesses. Both sets of articles illustrate small businesses' ongoing struggles with federal regulatory 
compliance. 

Table 3. What We Heard: Small Business Roundtable Recaps 

Date 

7/11/17 
7/12/17 
7/13/17 

9/12/17 
9/14/17 

11/28/17 
11/29/17 
11/29/17 

Location 

Boise, ID 
Spokane, WA 
Coeur d'Alene, ID 

St Louis, MO 
Kansas City, KS 

Manchester, NH 
Gloucester, MA 
Boston, MA 

Title and Link 

Idaho and Washington Small Businesses Speak Out against Burdensome Regulations* 

Advocacy Hosts Regional Regulatory Reform Roundtable in Boise, Idaho 

Region's Maior Industries Have Their Voices Heard at Roundtables 

Regulatory Roundtables get to the Coeur of the Matter 

"We're Being Set Up to Fail!" Small Businesses in Missouri and Kansas Are Frustrated by "Too Much 
Regulation"* 

Wide Range of Issues Highlighted at Advocacy's Regional Regulatory Roundtable in St. Louis 

labor and Transportation Issues Highlighted at Kansas Roundtable 

"How Did This Happen in This Country? Small Businesses Are "Overregulated and Treated So Poorly!": 
Small Businesses in New Hampshire and Massachusetts Speak Up* 

Granite State Solidifies their Small Business Concerns at Advocacy Roundtable 

Advocacy's Boston Roundtable Brings Multiple Sectors to the Table 

*Indicates summary article of roundtables in the region. All articles are are posted on Advocacy's website, https://advocacy.sba.gov. 
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Table 3 continued. 1i\That We Heard: Small Business Rom1dtable Recaps 

Date 

3/19/18 
3/20/18 

4/30/18 
5/2/18 
5/3/18 

7/17/18 
7 /18/18 
7/19/18 

9/11/18 
9/12/18 
9/13/18 

Location 

San Antonio, TX 
Houston, TX 

Modesto, CA 
Sacramento, CA 
Santa Clarita, CA 

Council Bluffs, IA 
Des Moines, IA 
Dubuque, IA 

Princeton, NJ 
Scranton, PA 
Poughkeepsie, NY 

Title and Link 

"Stop the Madness and Fix the Mess!": Texas Small Businesses Plead for Regulatory Relief* 

Federal Procurement, NAFTA, and Agricultural Issues Highlight San Antonio Roundtable 

The Golden State Shines a Light On Regulatory Issues: "We Are So Overregulated !"* 

County Seat Modesto Puts Advocacy in Regulatory Hot Seat 

Small Business Are Not Bluffing About Burdensome Regulations in Iowa 

"We Can't Operate in a Constant State of Regulatory Uncertainty!" Small Business Owners in the Mid
west Urge Advocacy For Help* 

Small Business in Des Moines Face a Cornucopia of Burdensome Regulations 

Small Businesses From Three States Join Advocac in Dubu ue 

"Regulations Are An Impediment To Everything We Are Trying To Do!" Small Businesses in Pennsylvania, 
New York and New Jersey Ask For Relief* 

Wide Range Of Regulatory Issues Highlight New Jersey Roundtable 

Advocacy Hears From Small Businesses In Scranton, PA 

Advocacy Hears From Poughkeepsie Small Businesses 

*Indicates summary article of roundtables in the region. All articles are are posted on Advocacy's website, https://advocacy.sba.gov. 
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Site Visit Input and Follow Up 

Table 4 contains a list of the blogs and articles that Advocacy staff members wrote as follow-ups to small business 
site visits. They describe the unique businesses and their owners, as well as their discussions of regulatory issues and 
obstacles. 

Table 4. What We Heard: Small Business Site Visit Recaps 

Date of 
Visit 

Location 

Maurice, LA 

6/9/17 New Orleans, LA 

9/14/17 Kansas City, MO 

Company 

Dale Martin Offshore 

WeChem 

Watco Companies Kaw River 
Railroad 

Title and Link 

Advocacy Tours Small Chemical Manufacturing and Distribution Plant in New 
Orleans 

Short line Railroad Warns of "Death By A Thousand Cuts" Caused By Federal 
' . . . . 

10/16/17 Chester, VA VHI Transport Advocacy Visits Small Transportation Company Following Virginia Roundtable 

I 1~iil1I lijiji~~i~~li Ii H tiji 11~11 aili~ 
Note: Articles are are posted on Advocacy's website, https://advocacy.sba.gov. Continued on next page. 
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Table 4 continued. What We Heard: Small Jlusiness Site Visit Recaps 

Date of 
Location 

Visit 

11/29/17 Gloucester, MA 

3/13/18 Detroit. Ml 

3/15/18 Waterloo, WI 

3/16/18 Milwaukee, WI 

3/19/18 Galveston, TX 

3/19/18 San Antonio, TX 

6/5/18 Tampa, FL 

Company 

Massachusetts Fishermen's 
Partnership 

RBV Contracting 

Crave Brothers Farm: Crave 
Brothers Farmstead Cheese 
Factory 

Lakefront Brewery 

Ocean Star Offshore Energy 
museum; Gulf Copper 

Concord Supply 

81 Bay Brewing Co. 

Title and Link 

Advocacy Discusses Regulatory Challenges Facing Fishermen During Visit With 
the Massachusetts Fishermen's Partnership 

Wisconsin Dairy Farmers Concerned With NAFTA Re-Negotiations 

Let the Beer Flow: A Milwaukeean Brewer's Story of Domestic and International 
Growth 

Museum Brings Offshore Oil Industry Concerns Ashore 

Advocacy Staff Learns About Role of NAFTA During Visit With Owners of Concord 

~ 

Ale in A Day's Work 

Note: Articles are are posted on Advocacy's website, https://advocacy.sba.gov. Continued on next page. 
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Table 4 continued. What We Heard: §mall Business Site Visit Recaps 

Date of 
Visit 

6/8/18 

Location 

Lutz, FL 

Cedar Key, FL 

Gillette, WY 

9-10-18 Philadelphia, PA 

Company Title and Link 

B3 Medical B3 Medical-Federal Regulations Give Health Clinic A Headache 

.. . . 

Aquaculture visit at FWC 
Small Business Hatches Ideas To Ease Its lndustris Regulatory Burdens 

Senator Kirkpatrick Marine Lab 

I 
.. 

Mammoth Networks Mammoth Networks 

Di Bruno Bros. House of Cheese Di Bruno Bros. House Of Cheese In Pennsylvania 

9-13-18 Wappinger Falls, NY Honey Bee Child Care 
Nanny State: New York Daycare Service Perseveres Despite State level 
Regulations And Taxation 

Note: Articles are are posted on Advocacy·s website, https://advocacy.sba.gov. 
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Regulations Most Frequently Cited by Small Businesses 

Table Sis a list of federal regulations that small businesses at round tables complained about most often. Several dozen 
regulations are listed, although this is not an exhaustive list. 

Table 5. Wbat Small Businesses Told Us: Regulations in Need of Reform 

Agency 

Affordable Care 
Act rules [various 

agencies] 

CFPB 

DCAA/FAR 

DOC/NOAA 

DOI 
USDA Forest Service 

SBA 

Regulation Identified by Small Businesses 

Various ACA Rules and the Cost of Health Care. Many ACA regulations are costly and burdensome for small entities. 
Businesses complain that they can't afford costly health insurance for their employees. The voluminous paperwork 
associated with these rules is a costly burden as well. 

Mortgage Servicing. Small mortgage companies and title companies say this rule has changed the culture of their business. 
They now operate in fear of being fined by the CFPB for even minor violations. Small businesses say the rule increases the 
cost for consumers, and the complexity and paperwork required to do a financial transaction is staggering. 

The Defense Contract Audit Agency's accounting requirements make it very difficult for small suppliers to be reimbursed. 
The federal procurement accounting requirements do not distinguish between a very large contract and a small contract. 
hence the same amount of information is required for a small contract. There needs to be a simpler requirement for small 
contractors to go through the process. 

Payment for Onboard Observers Program. Fishermen have had to pay up to $700 for the cost of an observer on their small 
boat plus travel costs, which frequently can exceed the value of the catch on the voyage. This regulatory burden is financially 
devastating for small boat ground fishermen throughout coastal New England. 

Harvest Sales on Federal lands/Timber Set-aside Rule. Small timber mills are being bought out or going out of business due 
to a lack of timber available to small businesses and the predatory nature of large corporations in the bidding process. They 
also complain that the federal government takes so long to permit logging after a fire, that such salvage timber becomes 
unusable. Salvage timber is most often harvested by small businesses. Small businesses want a specific set-aside program 
for small business, they want agencies to explore stewardship options, and they have presented possible alternatives to 
consider. 

Note: Appendix G contains the formal titles and citations of regulations mentioned in this report. Continued on next page. 
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Table S continueit What Small Businesses Told Us: Regulations in Need of Reform 

Agency 

DOJ 

DOL/DHS 

DOL 

DOL/OSHA 

DOL/OSHA 

DOL/OSHA 

Regulation Identified by Small Businesses 

Title Ill of the ADA as applied to Passenger Vessels. Small U.S. flagged passenger vessel operators have said that they have 
difficulty understanding and complying with existing regulations implementing the Americans with Disabilities Act. Small 
businesses are concerned as to how the DOJ might apply Access Board Guidelines to passenger vessels, which are almost 
exclusively small businesses. 

H-1 B Visas. The H-1 B visa program allows U.S. companies to hire foreign workers in fields such as science, engineering, and 
information technology. Small businesses are very concerned that H-1 B visas will become harder to get. They are hoping 
these types of visas will still be available as these rules are revised. 

Minimum Wage. Small businesses have stated that the compliance costs of this rule will have disproportionate impacts on 
them. Many are concerned that these increases will make them much less competitive in their industries, making the rule 
overly burdensome. 

Telecommunication Towers. Small businesses that construct or maintain telecommunications towers or install and maintain 
equipment on them want OSHA to adopt an industry consensus standard for this work. However, they fear that OSHA will go 
further and enact burdensome regulations. 

Crystalline Silica. Small foundries and those in the construction industry stated that the lower permissible exposure limit is 
not feasible, and as a result, the rule is too costly. 

Process Safety Management Small businesses are concerned that the agency will move forward with requiring unnecessary 
independent third-party audits and other burdensome provisions. They are also concerned that OSHA will apply the rule to 
chemicals that don't pose significant safety risks. 

Drones-Small Unmanned Aircraft System [UAS]. Small businesses state that the current rule requiring operators to keep the 
DOT/FAA aircraft within visual lines-of-sight and fly no higher than 400 feet are too restrictive. These rules prohibit using drones for 

beneficial purposes, such as inspecting facilities. 

Note: Appendix G contains the formal titles and citations of regulations mentioned in this report. Continued on next page. 
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Table 5 rnntinueiL What Small Businesses Told Us: Regulations in Need of Reform 

Agency 

DOT/FM CSA 

EPA 

EPA 

EPA 

EPA, CORPS 

GSA 

Regulation Identified by Small Businesses 

Hours of Service. Many small businesses say the rule needs more flexibility or needs to be removed. Small trucking 
companies describe scenarios in which the rule increases risk instead of reducing it. 

Lead Renovation, Repair Program [LRRP]. Small home builders say this rule has imposed hundreds of millions of dollars in 
costs for building renovations including record keeping and reporting. 

EPA Oil and Gas Production; New Source Performance Requirements. EPA has established requirements on small oil and gas 
well and distribution facilities that reduce emissions of volatile organic compounds and methane. The agency is exploring 
alternatives that would exempt small production sites from some costly requirements and lower the frequency of leak 
monitoring for well and distribution sites. 

Stormwater Permits-Multi-Sector General Permit. The one-size-fits-all approach does not work for small businesses. 
Construction companies take issue with the mandatory online reporting of pollution plans, which would end up with stale 
data and result in additional unnecessary fines. 

Definition of Waters of the United States [WOTUS]. In 2015, EPA finalized a new definition of WOTUS. Later that year, the 
rule was stayed by the federal courts. Small businesses stated that the rule was too broad and would have been costly and 
burdensome to comply with. Small businesses want the definition of "navigable waters" to be reviewed. The rule is now being 
redeveloped by EPA. 

Small business owners feel that the System for Award Management [SAM] contains unnecessary requirements for 
information that is not related to their businesses. 

Note: Appendix G contains the formal titles and citations of regulations mentioned in this report. Continued on next page. 
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Table S continueit What Small Businesses Told Us: Regulations in Need of Reform 

Agency 

HHS/FDA 

SBA 

SEC 

Regulation Identified by Small Businesses 

Food Safety Regulations, FSMA. This rule will result in an unnecessary increase in paperwork and more burden for small 
food manufacturers and suppliers. Small manufacturers say it will have a drastic impact on their packaging, processing, and 
labeling requirements, adding unnecessary delays. 

Business Certification Process. Small businesses identified a need for a unified certification process for women-owned small 
businessess [WOSB]. businesses located in HUBZones, small disadvantaged businesses [SOB]. and service-disabled veteran 
contractors 

Regulation D. This regulation against general solicitation and advertising prohibits security issuers and startups from pitching 
investment opportunities to those who are not accredited investors, potentially preventing small businesses from access to 
important sources of capital. 

Note: Appendix G contains the formal titles and citations of regulations mentioned in this report. 

Agency Abbreviations 

CFPB Consumer Financial Protection Bureau FCC Federal Communications Commission 

CORPS U.S. Army Corps of Engineers FDA Food and Drug Administration 

DCAA Defense Contract Audit Agency FMCSA Federal Motor Carrier Safety Administration 

OHS Department of Homeland Security FWS Fish and Wildlife Service 

DOC Department of Commerce GSA General Services Administration 

DOD Department of Defense HHS Department of Health and Human Services 

DOI Department of Interior IRS Internal Revenue Service 

DOJ Department of Justice NOAA National Oceanic and Atmospheric Administration 

DOL Department of labor OSHA Occupational Safety and Health Administration 

DOT Department of Transportation SBA Small Business Administration 

EPA Environmental Protection Agency SEC Securities and Exchange Commission 

FAA Federal Aviation Administration TREASURY Department of Treasury 

FAR Federal Acquisition Regulation 
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' 
Advocacy's Action Plan: Follow-Up with 

Federal Agencies and Progress Reports 

The Office of Advocacy was created by Congress in 197 6 as an independent voice for small business within the 

federal government. When Executive Orders 13771 and 13777 launched the era of federal emphasis on deregulation, 
Advocacy set out with renewed purpose to communicate small businesses' priorities for regulatory reform. 

Advocacy's extensive national outreach has produced 
detailed complaints about the excessive costs and 
difficulties of small business compliance with numer

ous federal rules. Advocacy has acted on this informa
tion in a concerted fashion: communicating with the 
head of each agency head and their regulatory reform 

officer, and conveying information in numerous ways 
to each agency's rule writing officials. Through one-

on-one phone calls and meetings, teleconferences, 
webinars, and small business meetings, Advocacy's 
attorneys are diligently pursuing needed reforms. This 
engagement process has begun to yield results. 

This section presents Advocacy's follow-up efforts 
with federal agencies, as well as instances of regulatory 
reform progress made so far. 

"What we want is for the government to get out of the wa1t Let us do our 
thing ard prnduciL The cumbersome irvolvemm1t of the government in 
our business does nrnrn harm than g@d," 

-A small steel parts marmfadurnr in Michigan 
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Formal Communications With Federal Agencies on Behalf of Small Business 

Soon after the Regional Regulatory Reform Roundtables began, Advocacy started providing feedbad<: to the federal 
agencies responsible for the rules with the highest number of complaints. In 1 S letters to the heads of regulatory agen
cies, Advocacy enumerated the small business concerns and suggested fixes for specific rules. 

In fall 2018, Advocacy sent 11 additional follow-up letters. All of these letters are publicly available on Advocacy's regu
latory reform website,http://advocacy.sba.gov/regulation/regulatory-reform. Table 6 contains a list of these 26 letters. 
A sample of one of these letters is also reproduced in Appendix D. 

Table 6. Formal Letters to Agency Heads and Regulatory Reform Officers 

Agency and Link 

Department of Education 

Environmental Protection 
Agency 

Department of Justice 

Small Business 
Administration 

Date 

10/3/17 

9/29/17 

10/3/17 

10/4/17 

10/4/17 

Issues Raised 

2017 

Difficulty complying with gainful employment regulation, regional wage variations, and schools' limited 
control over the data used to calculate compliance. 

Chemical regulations; lead paint rule; land disposal and management regulations; Toxic Release 
Inventory, issues with the Clean Air Act and Clean Water Act. waters of the US rule. 

Affordable Care Act, Food Safety Modernization Act, and food labeling rules. Includes specific reform 
requests for Centers for Medicare and Medicaid Services and the Food and Drug Administration. 

HUD's 2016 rules concerning criminal background checks. 

Title Ill of the Americans with Disabilities Act regarding public accommodations; Title Ill of the ADA as 
applied to passenger vessels. 

System for Award Management, eligibility of HUBZone status to accommodate a partial overseas 
10/23/17 workforce, and single certification process for women-owned small business, HUBZone businesses, 

small disadvantaged businesses, and service-disabled veteran contractors. 

Note: letters are are posted on Advocacy's website, https://advocacy.sba.gov. Continued on next page. 
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Table 6 contnmed. Formal Letters to Agency Heads and Regulatory Reform Officers 

Agency and Link 

Department of 
Transportation 

Department of Energy 

Department of the 
Treasury 

Department of Education 

Date Issues Raised 

Design and production approvals from the Federal Aviation Administration: Compliance, Safety, 
10/12/17 Accountability and Safety Measurement System: and Electronic logging Devices. Conflicting and 

confusing Federal Railroad Administration rules. 

10/17/18 

10/12/18 

10/18/18 

2018 

Energy efficiency standards: Energy Star programming: Federal Energy Regulatory Commission oversight 
and proposed rule on distributed energy resources; energy efficiency process rule. 

Contradictory Form 1099-C instructions: the disclosure of preparer information for Form 5500; repeal of 
duplicative and burdensome Treasury regulation§ 1.401 [a]-5[bl. the "Top 25" rule: update instructions 
to Form 5330 clarifying that the late deposit of 403[b] plan deferrals is not subject to an excise tax; 
expanding self-correction options for participant loan failures in the IRS Employee Plans Compliance 
Resolution System [EPCRS]. 

Progress on the Gainful Employment regulation. Regarding the agency's proposed rulemaking on 
Institutional Accountability/Borrower Defenses to Repayment, Advocacy recommends that the agency 
publish a supplemental certification with a valid factual basis showing no significant impact on small 
entities, or else publish an initial regulatory flexibility analysis. 

National Organics Program: concerns with requirements for personal care products; fraudulent labeling of 
Department of Agriculture 11/07/18 imported goods and liability connected to them. High costs of the electronic animal ID program for small 

entities. Changes needed to modernize crop insurance program. 

Note: letters are are posted on Advocacy's website, https://advocacy.sba.gov. Continued on next page. 
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Table 6 continued. Formal Letters to Agency Heads and Regruato:ry Reform Officers 

Agency and Link Date Issues Raised 

Shortages, high costs, and slow processing times of H-1 B visas [science, engineering and IT workers]: 
Department of Homeland 

Security 
11/16/18 

H-2A visas [temporary agricultural workers]; and H-2B visas [temporary non-agricultural workers]. Coast 
Guard vessel safety and security plans are designed for large complex operations and impose outsize 
burdens on small entities. 

Note: letters are are posted on Advocacy's website, https://advocacy.sba.gov. 

Staff Level Regulatory Reform Follow-Up 

In addition to these letters, Advocacy's regulatory 

staff continue to have meetings, conference calls, and 
detailed discussions with federal regulatory officials. 
Advocacy presents small business feedbadc from the 

various roundtables and works with the agencies on 
potential solutions and burden reductions as their 
Regulatory Reform Task Forces are malting decisions. 

These contacts help Advocacy amplify the voice of the 
small businesses who have participated in Regional 
Regulatory Reform activities. 

Small Business Regulatory Progress Reports 

In the 16 months since Advocacy launched its nation

wide regulatory reform effort, there have already been 
developments that have resulted in burden reduction 
and cost savings for small businesses. The following 

section describes some examples of progress toward re
form. These include improvements on rules discussed 
during Advocacy's current regulatory reform efforts, 

as well as progress on rules that small businesses had 
brought to Advocacy's attention previously.1 

I Please note that these descriptions were current as of November 2018. 
Appendix G contains the formal names of regulations and citations. 

1, Consumer Financial Protection Bureau 
Home Mortgage Disc!osurn Act 

The Consumer Financial Protection Bureau's Home 

Mortgage Disclosure Act rule requires small businesses 
to collect a significant amount of data. Small lenders 
have told Advocacy that the number of data points that 

need to be collected make the rule burdensome. Advo
cacy met with CFPB to discuss the issue and submitted 
a letter detailing the small business concerns. 

On September 13, 2017, the CFPB issued a temporary 
amendment to the rule. It exempts financial institu

tions that originate between 100 and 499 open-end 
lines of credit in either of the two preceding calendar 
years from the requirement to collect, report, and dis

dose data on open-end lines of credit. The exemption 

lasts until June 30, 2020. 

2- Consumer Financiat Bure2u 
Payday, Title, and Certain High-Cost ksta!!me11t Loans 

Small businesses have complained to Advocacy that 
the Consumer Financial Protection Bureau's Payday 
Lending Rule restricts how small dollar lenders can 

lend money and that it will force them out of business. 
Advocacy was very active in this rulemaking. Advocacy 
participated in the agency's small business review panel 
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preceding the rulemaking. Advocacy later submitted 
comments asking the agency to consider the potential 
effects of the regulation on small entities. In January 

2018, the CFPB announced that it would reconsider the 
rulemaldng. 

3, Department of 
Atmospheric 1Urrnnistrnhon··· 

Oceanic and 

Magnuson National Standard Number 2 

Magnuson National Standard Number 2 states that 
"Conservation and management measures shall be 
based upon the best scientific information available." 

The fishing industry is concerned that there are flaws 
in the science that the agency uses to regulate the 
industry. Fishermen attending Advocacy's round ta

ble expressed these concerns. Advocacy contacted the 
Department of Commerce about the issue and obtained 
an explanation for the industry. 

Atmospheric 
Payment for On hoard Monitors for the Fishing !ndustry 

This rule requires fishers to have an onboard observer 
when they are at sea. In the past, the federal govern

ment paid for the observers. In recent years, the fishers 
were required to pay for the observers. Small fishing 
operations, especially in New England, have told 

Advocacy about their concerns with this regulation. 
In March 2018, a legislative change allowed for the 
onboard monitoring program to be fully funded by the 

National Oceanic and Atmospheric Administration, 
relieving small businesses of this cost. 

5. Department of Health and Human for 
and Services-

!C[J.9-CM Compliant Codes for !npatie11t Rehabilitation 
Facilities; 60 Percent Rule 

The Centers for Medicare and Medicaid Services is 
transitioning from ICD-9 Medicare billing codes to 

ICD-10. The agency believes this will result in much 
greater specificity and clinical information, improved 
ability to measure health care services, and decreased 

need to include supporting documentation with 
claims. Attendees at Advocacy's regional roundtables, 
and stakeholders that submitted written regulatory 

reform comments to Advocacy, requested that CMS 
restore certain ICD-9 codes because some codes were 
inadvertently eliminated during the transition to ICD-

10. This has resulted in payment penalties for late-pa
tient assessment submissions. 

Advocacy has been following this issue for years. In fact 
the office filed a public comment letter on November 3, 
2003, when CMS published the 7 5 percent rule affect

ing inpatient rehabilitation facilities, asking that CMS 
reduce the regulatory burden associated with the use 
of reimbursement codes. Recently, Advocacy com

municated the stalceholders' ICD-9 regulatory reform 
suggestions to CMS. In the 2018 inpatient rehabilita
tion facility prospective payment system rule, CMS 

reversed certain ICD-10 diagnosis codes and removed 
a 25 percent payment penalty for late-patient assess
ment submissions. These changes provide the relief 

requested by the stakeholders in this situation. 

6. Department of Interior/Bureau of Land Mananement 
Hydrnu!ic Fracturing Regulations 

On March 26, 2015, the Bureau of Land Management 

published a final rule entitled, "Oil and Gas; Hydrau
lic Fracturing on Federal and Indian Lands." The rule 
established new requirements for operator planning, 

drilling plans, surface use plans, enhanced record keep
ing requirements, and operational requirements. 

Manufacturers and builders complained that states 
have long been the primary regulators of hydraulic 
fracturing and should remain in that role. They were 

concerned that federal regulations could harm any 
potential gains resulting from increased exploration 
of shale oil and gas. They believed that where there is 

a perceived deficiency in any one state's regulatory 
mechanisms, the federal government should work with 
the state to fill in the gap rather than imposing one
size-fits-all federal rules on states where no deficiency 

exists. 

On December 29, 2017, BLM published a final rule 
rescinding the 2015 BLM rule. This final rule effective
ly eliminates the burden described by stalceholders and 

provides for consistency and clarity on the state-feder
al issue. 
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7, Department of !n 
Mitigation Policy 

On November 21, 2016, the Fish and Wildlife Service 
published an update to its Mitigation Policy, which 

guides its recommendations on mitigating the ad
verse impacts ofland and water developments on fish, 
wildlife, plants, and their habitats. The 2016 policy 
set a goal of net benefit for natural resources, or at a 

minimum, no net loss. The agency stated that it would 
apply a landscape-scale approach to mitigation that was 
to serve as an umbrella policy under which the agency 

could issue more detailed guidance directing various 
activities in the future. 

Small entities stated that the new policy would increase 
costs and limit their ability to start, expand, and oper

ate their businesses due to costly permitting and new 
mitigation requirements. They stated that the guid
ance added more confusion, and that the agency should 
instead withdraw it in favor of guidance that clarifies 

specific guidelines for conservation plans, streamlines 
the process, and does away with the untenable goal of 
no-net-loss for natural resources. 

In response to various executive orders on November 

6, 2017, the agency requested public comment on this 
and other mitigation policies. Advocacy held a webinar 
with the agency to encourage specific small business 

feedbaclc on December 12, 2017. After reviewing the 
public comments, the agency announced on July 30, 
2018, that it would be withdrawing this policy, thus 
restoring previous agency guidance and removing the 

untenable goals for small businesses. 

8, of and 
Eridangernd and Threatened Wildlife arid Plants; 
Endangarnd Species Act Compensatory Mitigation Policy 

On December 27, 2016, the Fish and Wildlife Service 
published a policy on compensatory mitigation under 

the Endangered Species Act. The policy was a shift 
from the project-by-project basis that the industry was 
used to, to a "landscape scale" approach to implement
ing mitigation. The rule covered permittee-responsible 

mitigation, conservation banking, in-lieu fee pro
grams, and other third-party mitigation mechanisms. 
It also stressed the need to hold all compensatory 

mitigation mechanisms to equivalent and effective 

standards. Furthermore, the agency shifted to a goal of 
net-benefits and/or no-net-loss for natural resources. 

Small entities stated the rule made it much more 
difficult to start, expand, and otherwise operate their 

businesses due to costly mitigation requirements, and 
furthermore that it made the policy confusing, and 
inconsistent with other mitigation standards. 

In response to various executive orders, the agency re
quested public comment on this and other mitigation 

policies on November 6, 2017. Advocacy held a webinar 
with the agency to encourage specific small business 
feedbaclc on December 12, 2017. After reviewing the 

public comments, the agency announced on July 30, 
2018 that it would be withdrawing this policy, thus 
restoring previous agency guidance and removing the 

untenable goals for small businesses. 

9, Department of !nterlor 
Moratorium mi Laasirig of Federal Coal 

In January 2016, the Department oflnterior an
nounced a moratorium on the leasing of coal on federal 

lands while it considered updates to the federal govern
ment's coal leasing process. The moratorium prohib
ited leasing on federal lands by small power plants, 

industries that service coal plants, small utility com
panies and municipalities, and those manufacturing 
plants that rely on coal to power their facilities. 

OnMarch29,2017, the moratorium was revoked by 
DOI's Secretarial Order number 3338. This increased 

the potential for small businesses to enter the market 
and allowed those already in the market to remain 
competitive. 

10, Department of 
Consolidated Federal OH & Gas and Federal & Indian Coal 
\Ja!uatiori 

In July 2016, the Department oflnteriorpublished 

a final rule allowing its Office of Natural Resource 
Revenue to change a payer's calculations of value and 
deductions, and establishing inappropriate limits on 
deductions, including elimination of significant de

duction for subsea transportation of product. This val
uation structure was burdensome on small coal plants, 
gas plants, and the industries that service them. Small 
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entities felt that it established inappropriate limits on 
deductions. The final rule was repealed on August 7, 
2017, reducing costs and regulatory burdens for small 

businesses. 

1 t Department of 
Comµirni:m Carn Rule 

In 2015, the Department of Labor changed the com
panion-care services exemption to minimum wage and 

overtime requirements under the Fair Labor Standards 
Act, limiting the use of this exemption to those em
ployed by the family or household using those services. 

Under this rule, home care agencies providing these 
services were required to pay minimum wage and over
time to their workers. Small businesses across the coun

try told Advocacy that these changes would devastate 
their businesses, and reported business losses in general 
hourly services. The rule made it almost impossible for 

small home care companies to provide live-in care. 

In 2018, Advocacy facilitated meetings between DOL 

and small business representatives from the Private 
Care Association and the National Association for 
Home Care and Hospice. These organizations sought to 

repeal the 2015 final regulations. In addition, the Pri
vate Care Association asked DOL to provide guidance 
stating that registries are not employers under FLSA 

and subject to these requirements. (These registries are 
companies that facilitate matches between clients and 
caregivers.) On July 13, 2018, DOL issued Field Assis

tance Bulletin No. 2018-4, which reaffirmed DO L's po
sition that registries are typically not employers under 
the FLSA. This document provided specific examples of 
common registry business practices that may establish 

the existence of an employment relationship under the 
FLSA. 

12, Department of 
!h:ifinifo:m of independent Co11trnctor 

In 2015, the Department of Labor issued a guidance 
document narrowing the definition of an independent 

contractor and expanding the number of employees 
subject to the Fair Labor Standards Act's require
ments, including overtime. Small businesses expressed 
concern with this guidance document, stating it was 

costly and burdensome. Advocacy communicated these 

concerns to DOL in meetings on regulatory reform. On 
June 7, 2017, DOL withdrew this guidance document. 

13, Department of Labor
Definition of Joint Employer 

In 2016, the Department of Labor issued an Adminis

trator's Interpretation, which established an expanded 
definition of joint employment between two compa
nies who determine the working conditions of employ

ees under the Fair Labor Standards Act (FLSA) and the 
Migrant and Seasonal Agricultural Worker Protection 
Act (MSPA). Small businesses expressed concern with 

the interpretation, as it classified many more business
es as joint employers who were subject to enforcement 
actions on overtime and other FLSA requirements. 

Advocacy communicated these concerns to DOL in 
meetings on regulatory reform. On June 7, 2017, DOL 
withdrew this guidance document. 

K Department of Labor 
Minimum Wage for Fedarn! Contrnctors 

The minimum wage for federal contractors and sub
contractors was raised to $10.10 per hour as a result of 
Executive Order 13658 and a rule issued by the Depart

ment of Labor. The rule also affected individuals with 
federal contracts in connection to leases on federal 
property, lands, and military installations, including 

restaurants, retail enterprises, and outdoor recreation
al companies. Advocacy wrote a comment letter on the 
rule when it was proposed. In 2018, small businesses 

in the outdoor recreation industry expressed concern 
with this rule, which required them to pay higher wages 
and overtime to workers who often lead weeldong 

baclcpacldng trips in national parks. Advocacy set up a 
meeting with DOL and stakeholders in the outdoor rec
reation industry to discuss possible regulatory reforms. 
On May 25, 2018, the Trump Administration issued 

Executive Order 13838, which created an exemption to 
the wage requirements for recreational services on fed
eral lands. The exempted seasonal recreational services 

include river running, hunting, fishing, horseback rid
ing, camping, mountaineering activities, recreational 
ski services, and youth camps. On September 26, 2018, 

DOL released a final rule implementing the E.O. 

Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 37 

ED _0023648_00003807-00039 



15, Dqi't of l .. abor/Occupational Safety and Health i\dmin 
E!ectri:rnic Rernrrlkeepi1lg and Reporting of Workplace 
injuries and mnesses 

On May 12, 2016, the Occupational Safety and Health 

Administration issued a final rule requiring employers 
to submit injury and illness reports to OSHA elec
tronically. OSHA stated that it planned to malce this 
electronic information publically available through a 

dedicated website. (The rule is formally called "Improv
ing Tracldng of Workplace Injuries and illnesses.") The 
rule also has anti-retaliation provisions that require 

reasonable reporting policies and purport to ban safety 
incentive programs and post-accident drug testing, 

Small businesses representatives have complained that 
various provisions of the rule are illegal, that making 

the data publicly available can create a false impression 
of a company's safety record, and it could jeopardize 
confidential business information. 

On July 30, 2018, OSHA published proposed changes to 
the rule ("Tracldng of Workplace Injuries and illness

es") that would eliminate the electronic submission of 
some of the information, but retain the requirement 
to submit summary data electronically. OSHA also 

sought comment on whether employers must include 
their employer identification number (EIN) in the 
data collection. This might enable the Bureau of Labor 

Statistics (BLS) to match OSHA-collected data with the 
BLS's Survey of Occupational Injury and illness (SOU) 
data, and could eliminate the need for employers to 
report injury and illness data to two agencies. 

Advocacy filed a public comment letter on the pro

posed rule on September 27, 2018. Advocacy also 
attended OSHA's public hearing on the original pro
posed rule, has discussed this rule at several Advocacy 

roundtables, and attended various Executive Order 
12866 review meetings on the rule. 

16. Dep'l of LaboriOccupalional and Health 
Qccupafarnal Exposure to Beryllium 

On January 9, 2017, the Occupational Safety and 
Health Administration issued its final rule lowering 
the permissible exposure limit (PEL) for occupational 

exposure to beryllium, a naturally occurring mineral 
that can cause-through contact or inhalation-beryl-

lium sensitization, chronical beryllium disease, and 
possibly lung cancer. 

Attendees at Advocacy's roundtables raised this rule 
as a concern for their industries. They said that con

struction and shipyards ( except abrasive blasting) had 
not been represented in the Small Business Advocacy 
Review panel on beryllium in 2008 and should not have 
been included in the final beryllium rule. They felt that 

OSHA had insufficient information about beryllium 
that occurs naturally in soil, stone, and other construc
tion materials. The final rule is subject to ongoing 

litigation and negotiation. 

OSHA has extended the compliance date several times, 
and on June 27, 2017, it published a proposed rule that 
would revoke the ancillary provisions for the construc

tion and shipyard sectors, but retain the new, stricter 
exposure standards for both sectors. OSHA stated that 
it will not enforce the final rule for shipyards and con
struction without further notice while the rulemaldng 

is pending. With respect to the final rule for general 
industry, OSHA has been negotiating with litigants and 
may propose to clarify revisions to that rule. 

Advocacy has participated in the rulemaldng since 

its earliest stages in 2008, and the office filed public 
comments on the latest proposed deregulatory action 
for maritime and construction. 

17. Dep't of Labor/Occupational Safety Health /\dmin 
Qccupafarnal Exposure to Respirable Crystalline Silica 

On March 25, 2016, the Occupational Safety and 
Health Administration published its final rule on 

Occupational Exposure to Respirable Crystalline Silica. 
Respirable crystalline silica refers to very fine parti
cles of sand that can become lodged deep in the lungs 
and can cause silicosis or lung cancer through long

term inhalation exposure. OSHA issued two separate 
standards: one for construction and one for general 
industry and maritime. Small business representa

tives-particularly in the foundry and construction 
industries-complained that OSHA's new rule was not 
based on a demonstration of significant risk and that 

compliance with the rule was neither technically nor 
economically feasible. Small business representatives 
from the construction industry also complained that 

the standards put in place for dust control are not 
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workable and need substantial revision. Following pub
lication of the final rule, several industry groups sued 
OSHA to overturn the rule; however, the U.S. Court of 

Appeals for the D.C. Circuit upheld the final rule and 
litigation has concluded. 

This issue has been brought up by attendees at several 
of Advocacy's Regional Regulatory Reform Round
tables, and Advocacy filed public comments on the 

proposed rule. 

Advocacy has been continuously involved with this 
rulemaldng since 2003. OSHA has now committed 
to providing industry with compliance assistance 

and agreed to work with the construction industry to 
improve the dust control methods (Table 1). The agency 
included a formal notification in its spring 2018 

Regulatory Agenda that it will publish a Request for 
Information on revising and expanding the range of 
control measures. 

13. Dep·t ot Uonal. Safety Health Adn1in-
Safaty Rules for Telecommmiicatimrn Towers 

Small businesses at Advocacy's round tables have long 
brought up the issue of telecommunications towers. 
Small businesses in the telecommunication tower 

construction and maintenance industry would like 
the Occupational Safety and Health Administration 
to adopt industry consensus standards for communi

cation tower safety, rather than developing a separate 
regulatory standard. They are concerned that OSHA 
will exceed industry standards and promulgate a rule 

that is unduly costly, burdensome, and conflicting. 

OSHA is considering the promulgation of worker safe

ty regulations for the construction and maintenance of 
telecommunications towers, as well as the installation, 
maintenance, and replacement of equipment on or 

attached to them. While OSHA has indicated that it 
will focus primarily on telecommunication towers, the 
agency also plans to consider including other struc

tures (e.g., buildings, rooftops, water towers, billboards, 
etc.) that have telecommunications equipment on or 

attached to them. 

OSHA convened a Small Business Advocacy Review 
panel for this rulemaldng on August 15, 2018, follow

ing several Advocacy round table meetings that includ-

ed presentations by the National Association of Tower 
Erectors (NATE). The next steps are the completion of 
the panel report and possible publication of a proposed 

rule. 

19. Departments of Labor and Homeland Securlty
H-28 Visa Prngrnm 

The H-2B visa program allows employers facing a 
shortage of U.S workers to hire temporary foreign 

workers to complete non-agricultural jobs in seasonal 
businesses. At almost every Advocacy regional round
table, small businesses have expressed concern with 

the statutory limit of 66,000 H-2B workers per year. In 
2018, both the Department of Labor and the Depart
ment of Homeland Security received more applications 

than the 33,000 visas allowed in the first half of the 
year. As of March 2018, DOL had received applications 
for over 140,000 H-2B workers. Both DHS and DOL 

instituted a lottery process for these visas. 

In March 2018, President Trump signed into law a 

spending bill which included a provision that allows 
DHS in consultation with DOL to raise the number of 
H-2B visas from 66,000 cap by over 60,000 extra work

ers. However, the agencies had to create rulemakings to 
approve these numbers. 

OnApril 14, 2018,Advocacywroteacommentletterto 
DHS and DOL, recommending that the agencies autho

rize this increase. In May 2018, DHS, in consultation 
with DOL, published a final rule creating a one-time 
increase in the number of H-2B visas, adding 15,000 

more visas and allowing more small businesses to talce 
advantage of this program. 

20. Dept of Transportation/Federal Aviation 
Small Unmamrnd AJn::raH Systems [SmaU Drmrnsl 

On June 28, 2016, the Federal Aviation Administration 

issued a final rule allowing the commercial operation 
of small unmanned aircraft systems (small UAS or 
drones) in the National Airspace System (NAS). The 

rule addressed the operation of small UAS and the 
certification of remote pilots. 

Small DAS-defined as weighing less than 5 5 pounds
have tremendous potential commercial applications 
and benefits, including crop monitoring and inspec-
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tion; power-line and pipeline inspection; construction, 
tower, and antenna inspections; search and rescue 
operations; bridge inspections; aerial surveying and 

photography; and medical and supply delivery. The 
final rule, however, placed significant operational 
limitations on small UAS operations, including a visual 

line-of-sight limit, a prohibition on nighttime flight, 
a 400-foot altitude limit, a 100 mph maximum speed, 
and a ban on flights from a moving vehicle or over 

people. 

This issue has been discussed by small businesses at 

a number of Advocacy's regional round tables. Small 
businesses-particularly in the agricultural, construc
tion, and land surveying/mapping industries-can pro

vide reasonable protection from a falling drone. They 
feel that the operational limits-particularly the visual 
line-of-sight limit-are prohibiting many innovative 

and beneficial services they would like to provide. 

Advocacy has attended numerous FAA stalceholder 

meetings on this issue, hosted a small business round
table on the original proposed rule, and filed public 
comments on the original proposed rule. FAA has 

announced its plans to issue a proposed rule to allow 
for the operation of small UAS over people in certain 
circumstances. F AA's draft proposed rule is under 

review at 0MB. 

2t Department of 
Estate Va!uati@ 

On August 4, 2016, the Internal Revenue Service 

published a notice of proposed rulemaldng concerning 
estate, gift, and generation-skipping transfer taxes and 
restrictions on liquidation of an interest. The notice 

included the elimination of most of the valuation dis
counts for businesses operating under section 2704(b). 
The current law permits certain discounts for lade of 

control (minority interests) and lack of marketability 
that are commonly applied to lower the value of trans
ferred interests for gift, estate, and generation-skip

ping tax purposes. On November 1, 2016, Advocacy 
submitted a public comment letter conveying small 
business concerns about the estate valuation proposal. 

Small business stakeholders indicated to Advocacy that 
the proposed regulations would be such a large depar
ture from current IRS policy and industry practice 
that expensive new business valuations would need to 

be completed for closely held businesses. Even more 
problematic for small business owners, by eliminating 
valuation discounts, the proposed regulations would 

negatively affect succession planning for many small 
businesses. As an example, the proposed regulations 
would result in higher estate taxes on small family 

businesses, possibly forcing them to either liquidate 
the business or sell large or controlling interests to 
non-family members. 

On October 4, 2017, the Department of Treasury an
nounced recommended actions to withdraw, partially 

revoke, or revise eight regulations identified as posing 
an undue burden on taxpayers, which included with
drawing the proposed regulations under section 2704 

that would have eliminated valuation discounts. 

22, Envlrnnmental Protection /\gency 
Acddertal Release Prevertior Requirements: Risk 
Management Prngrnms under Urn Clean Air Act 

On January 13, 2017, the Environmental Protection 
Agency revised its Risk Management Plan under the 
Clean Air Act with new requirements for facilities that 

store hazardous chemicals. This rule affects hundreds 
of small manufacturers. Small facilities that use and 
handle chemicals are concerned that some of the rule's 
requirements add unnecessary burdens and substantial 

costs without improving safety. Industry members sub
mitted a petition to amend the new rule in June 2017. 

Advocacy has engaged with the agency on behalf of the 
small entities. EPA published a proposed rule to address 

the small business concerns on May 30, 2018. In June 
2018, EPA postponed the effective date of the current 
rule until February 2019. If the proposed changes are 
finalized, small businesses would avoid significant 

costs. 

23, 

Airbag Regulatory Status Under RCRA 

According to EPA, some undeployed airbag modules 
and airbag infla tors are considered hazardous waste 

under the Resource Conservation and Recovery Act 
(RCRA) due to their reactive and ignitable characteris
tics. As such, they are subject to EPA's permit require

ments regarding the treatment, storage and disposal 
of hazardous waste. According to EPA, the deployment 
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of the airbag removes the reactivity and ignitability 
characteristics. 

Defective or recalled airbags that have been removed 
from vehicles present problems under RCRA. Small 

businesses expressed confusion and frustration with 
EPA's position. Advocacy has engaged with the agency 
to address the small business concerns with the treat
ment of airbags underRCRA. On July 19, 2018, EPA 

issued a memorandum providing clarification on the 
regulatory status of undeployed airbag modules and in
flators. Also, in the memorandum, EPA contemplated a 

future rulemaking to exempt discarded airbag mod
ules and airbag inflators from some RCRA regulatory 
requirements under certain conditions. 

Advocacy anticipates working with EPA on the poten

tial rulemaking to further address small business issues 
regarding defective or recalled airbags. 

24a Envirnnrnenta! Protection Anency 
Disposal of Coal Combustion Residuals 

On April 17, 2015, the Environmental Protection 

Agency published a final rule to regulate the disposal 
of coal combustion residuals (CCR) as solid waste under 
subtitle D of the Resource Conservation and Recovery 

Act. Small coal-fired power plants are concerned that 
the rule's deadlines require them to malee irreversible 
decisions based on standards that may not be final. For 

example, under the existing regulations, some facilities 
will be required to close their coal ash impoundments 
(ponds containing coal ash), yet these may later be 

eligible for flexibilities via an approved state permit 
program. 

Advocacy has worked with EPA on this issue. On March 
15, 2018, EPA proposed a rulemaldng to address some 
of the small business concerns including reducing the 

scope of the required closures. Advocacy submitted a 
comment letter to urge the agency to align the compli
ance deadlines with the anticipated reconsiderations 

of the rule's provisions and to provide any flexibili-
ties that would be available in a state permit program 
under the self-implementing rule. On July 30, 2018, 

the agency finalized part of its proposed rule. The final 
rule provides regulated entities flexibility with regard 
to complying with performance standards and allowed 

the additional time for compliance. As a result, small 
businesses will avoid significant CCR unit closure costs. 

25. Environmental Protection 
Orn::a-!11, Always-hi 

Under the Clean Air Act, the Environmental Protec

tion Agency regulates the emissions of hazardous air 
pollutants (HAPs) from industrial sources. Generally, 
EPA imposes the most stringent requirements on ma

jor sources and less stringent requirements on smaller 
emitters, known as area sources. Many small businesses 
are classified as major sources, and under a 20-year-old 

EPA policy known as "once-in always-in," a business has 
been unable to reduce its emissions and be reclassified 
as an area source. 

Small businesses have complained that this policy 
imposes significant costs while discouraging innova

tion and investment that could reduce air emissions. 
Small business representatives raised this as a problem 
in the SBREF A panels for the Mercury and Air Toxics 

Rule and the Bride Industry Hazardous Air Pollutants 
Rule, as well as in recent Advocacy regulatory reform 
round tables. 

On January 25, 2018, EPA reversed the policy. EPA 
expects to codify the policy change in a rulemaldng 

in the near future. Small businesses will benefit from 
this change slowly, as they implement changes to their 
industrial processes to lower their uncontrolled emis

sions below the major source threshold. 

26. Envirnnmenlal Prnteclion 
Pesticides; Agriculturn! Worker Prntaction Standard 
Revisions 

The Environmental Protection Agency finalized 
updates and revisions to its existing worker protection 
regulation for pesticides on November 2, 2015. 

Small businesses expressed concerns with the rule's 

minimum age requirement stating that it will reduce 
workforce in some states, particularly on small farms. 
They are also concerned with EPA's designated repre
sentative requirement explaining that the rule lades 

a verification method for the designated represena
tive and does not provide any restrictions on how the 
information will be used. Moroever, small businesses 
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are also concerned that the requirement for agricul
tural employers, which requires employers to keep 
workers and other persons out of certain areas defined 

as application exclusion zones during pesticide applica
tion, does not include clarity on how the rule would be 
enforced. 

Advocacy previously engaged with the agency during 
the rulemaldng process. On December 21, 2017, EPA 

announced that it initiated a rulemaldng process to re
vise certain requirements in the final rule. On June 18, 

2018, EPA submitted a proposed rule to 0MB, where it 

is under review. 

27. Environmental Protection At1ency-
Pestiddes; Certification of Pesticide ApµUcatorn 

The Environmental Protection Agency finalized 

updates to its existing regulation concerning the cer
tification of applicators of restricted use pesticides on 

January 4, 2017. 

Small businesses expressed concerns with the rule's 
minimum age requirement stating that not all states 

have a required minimum age of 18 and that it will 
require states to enact legislation to comply with the 
new federal requirement. They also added that this will 

reduce the workforce in some states, with particular 
impact on small farms. 

Advocacy has engaged with the agency to revise or 
eliminate the minimum age requirement, leaving it up 
to the states. On December 19, 2017, EPA announced 

that it initiated a rulemaldng process to revise the 
minimum age requirements in the final rule. More 
recently, on June 18, 2018, EPA submitted a proposed 

ruletoOMB. 

28. Environmental Protection At1ency-
Steam Electric Emmmt Umitatio11 Guidelines [HGl 

The Steam Electric Effluent Limitation Guidelines 

affect hundreds of coal-fired power plants that are 
required to upgrade their units to address water pol
lution. Small businesses have raised this issue as a big 

concern. 

In April 2017 Advocacy submitted a regulatory peti

tion to the Environmental Protection Agency, asking 

it to reduce the stringency of the requirements for 
small plants whose compliance costs would be very 
high compared with the pollution reduction achieved. 

EPA granted the petition in April 2018. It subsequently 
extended the compliance deadlines for the rule while 
it reconsiders the rule requirements. Rule revisions 

could save small firms hundreds of millions of dollars 
in annual costs. 

29. Environmental Protection Arwncy 
Sma!! Busirrnss Sim Standards, hrns Rule 

The Environmental Protection Agency has discretion 

to define small businesses for the purpose of collecting 
fees and providing exemptions from recordlceeping 
requirements under the Toxic Substance Control Act 

(TSCA). These definitions do not match the indus
try-based small business standards established by the 
Small Business Administration (SBA) that are used by 

most federal agencies. 

Small businesses expressed concerns about inconsis

tent small business definitions among federal agen
cies. Specifically, small businesses noted that EPA's 
definition for small manufacturers under TSCA was 

outdated and did not capture small businesses as they 
exist today. 

Advocacy engaged with the EPA and SBA to revise 
EPA's small business size standards under TSCA. On 
September 27, 2018, EPA signed its final rule on the 

fee collecting rule under TSCA. The rule established a 
fee schedule for a business that is required to submit 
information to EPA under several sections ofTSCA. 

In this rule, EPA revised its small business definition 
to align with the SBA's small business standards. The 
new definition will qualify more small businesses for a 

reduced fee. 

30, Communications Cornrnisslcrn 
!SP Privacy Rules 

In 2014, the Federal Communications Commission 

reclassified broadband Internet as a "communications 
service" under Title II of the Communications Act. This 
reclassification gave the FCC the authority to regulate 

Internet service providers (ISPs) like telecommunica
tions companies. In 2016, the FCC issued final regula
tions to protect the privacy of broadband customers 
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using its new authority. The proposed regulations 
included: (1) requirements to provide notice of privacy 
policies, (2) requirements to obtain customer approval 

for the use and disclosure of customer proprietary 
information (PI), (3) conditions for disclosure of aggre
gate customer PI, (4) requirements to protect the secu

rity and confidentiality of customer PI, (5) data breach 
notification requirements, (6) other practices implicat
ing privacy, and (7) dispute resolution provisions. 

Small Internet service providers (ISPs) argued that the 
rules were disproportionately burdensome and that 

they unfairly restricted ISPs from engaging in com
mercial activities that were permitted for companies 
not classified as ISPs, putting them at a competitive 

disadvantage. 

Advocacy forwarded these concerns to the FCC. In 
2017 Congress used the Congressional Review Act to 
prevent the FCC from implementing these rules. Addi
tionally, the FCC reclassified broadband as an "infor

mation service," which limits its authority to propose 
rules like this in the future. 

3t Federal Communications Corn 
Mobility hmd Phase ii Challenge Process 

The purpose of the Federal Communications Com
mission's Mobility Fund is to improve coverage of 
current-generation or better mobile voice and Internet 

service for consumers in areas where such coverage is 
currently missing, and to do so by supporting private 
investment. The Mobility Fund uses a reverse auction 

to make one-time support available to service providers 
to extend mobile coverage in specified unserved areas. 
Providers are able the challenge the FCC's determina

tion that an area is not eligible for support. 

Advocacy has heard persistent concerns from small 

rural wireless advocates that the process for determin
ing whether an area is ineligible for support because 
it is already "served" is flawed, and that the challenge 

process for areas that are presumptively ineligible was 
too burdensome for small entities to utilize. 

Advocacy forwarded these concerns about the Mobil
ity Fund to FCC. In August 2017, the FCC adopted an 
order that established the parameters for a one-time 

collection of more specific and current data on the de-

ployment of 4G LTE, in lieu of using existing form 4 77 
data to establish a map of areas presumptively eligible 
for support. The agency also established a less complex 

challenge process for areas that would be considered 
ineligible using the new data. These reforms ensure 
that the Mobility Fund support is accurately directed 

to underserved areas, and they malce it easier for small 
wireless companies to meet the needs of rural commu
nities. 

32, Communications Conrn1ission-
Net Neutrality !Enhanced Network Tn:m;par@cy 
Requirements under the FCC 2014 Operi internet Order! 

In 2014, the Federal Communications Commission 
reclassified Internet service providers as communica

tions providers under Title II of the Communications 
Act. The decision to classify broadband Internet service 
as a Title II service gave the agency authority to adopt 

various rules to ensure net neutrality, including en
hanced network transparency requirements. Advocacy 
reached out to small service providers who would be 

affected by this rule who were concerned about the 
potential compliance burdens. 

Advocacy filed comments with the FCC recommend
ing that the agency exempt small businesses from these 
rules. The FCC adopted a small business exemption 

from its enhanced transparency requirements in early 
2017, and then ultimately withdrew the entire set of 
rules and reclassified broadband as a Title I informa

tion service-setting new, less burdensome rules for 
ISPs under that authority. 

33. Federal Communications 
Pole Attachments [Ore Touch-Make Ready] 

Advocacy spoke with a number of small competitive 
local exchange carriers about the need for the FCC to 
adopt so-called "one-touch-make-ready" pole attach

ment policies. This approach would simplify the pro
cess by which companies wishing to string aerial fiber 
on existing utility poles obtain permission and make 
the necessary preparations prior to starting work. 

Advocacy met with representatives of the FCC chair

man's office in August 2018 and shared support for 
its proposal to adopt one-touch-make-ready policies. 
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Subsequently, the FCC voted to approve final rules 
adopting the measures. 

34, unlcations Corn 
Removing Barriers to Wirn!ass !nfrnstrncturn 
Daploymrnt 

Small wireless carriers have told Advocacy that the 
costs of certain environmental, historic, and tribal 
reviews make the widespread deployment of small-cell 

technology needed to launch 5G networks too costly. 
Under existing Federal Communications Commission 
regulations, a company would have to conduct the 

same reviews when installing a small-cell device that it 
would when building a macro-cell tower. Some indus
try analysts estimate that these reviews would impose 

over $1.5 billion in costs related to small-cell deploy
ment. 

Advocacy published a blog highlighting these con
cerns and supporting an exemption for small business: 
"Advocacy Urges the FCC to Preserve Small Business 

Choice in Communications Services." The FCC initiat
ed a proceeding in 2017 seeking input on reducing bar
riers to infrastructure deployment. In March 2018, the 

FCC finalized regulatory reforms that would exempt 
small-cell deployment from most of these reviews. This 
will help speed the deployment of next-generation 

wireless networks by reducing costs associated with 
deployment. 

35, National. Labor Relations 
Joint Employment 

Small businesses at Advocacy's regional round tables 
expressed concern with the 2015 National Labor 

Relations Board decision in Browning-Ferris Indus
tries, 362 NLRB No.186 (2015), which expanded the 
definition of joint-employer between two companies 

who determine the working conditions of a group of 
employees. Under this decision, an employer could be 
considered a joint employer and liable for violations 

under the National Labor Relations Act when the 

employer has indirect control of its employees. This 
overruled the longstanding NLRB precedent that 
required that an employer had to have direct control of 

an employee to be considered a joint employer. Small 
franchise owners expressed concern that the decision 

would alter the franchisor-franchisee relationship; it 
would increase franchisors' liability, thereby increas
ing the price of a franchise and limiting franchisors' 

ability to provide human resources and legal advice to 
franchisees. Advocacy communicated these concerns 
to the NLRB in internal meetings and communications 

on regulatory reform. 

On September 14, 2018, the NLRB published a 

proposed rule which returned the standard for the 
joint-employer relationship back to the longstanding 
precedent: an employer must possess and actually 

exercise substantial direct and immediate control over 
the essential terms and conditions of employment such 
as hiring, firing, discipline, supervision, and direction. 

In this rule, the NLRB identified the following types 
of small entities most likely to be affected by this rule: 
contractors, subcontractors, suppliers and users of 

temporary help services, franchisees, and labor unions. 
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5 
Where Do We Go From Here? 

The Next Steps 

Advocacy has received invaluable information from 

hundreds of small businesses to date, but there is still 
much more to learn from small businesses across the 
country. One lesson that has emerged during this 

process is how varied the challenges facing small busi
nesses are. These challenges vary based on geographical 
location, business size, and type of industry; and so do 

the solutions small businesses offer to deal with such 
challenges. In order to add to Advocacy's awareness 
of the numerous and varied regulatory concerns in 

different parts of the country and to understand which 
solutions work best for which businesses, Advocacy is 
continuing the effort to canvass small businesses from 

as many states and geographic regions of the country 
as possible. In this way Advocacy can be more effective 
and responsive in its goal of being the voice of small 

business in the regulatory reform effort underway at 
federal regulatory agencies. 

Conclusion: The Mission Continues 

Advocacy expects to continue hosting Regional Regu
latory Reform Roundtables across the United States in 
order to update and complete this report, and continue 

to report and provide input to federal agencies tasked 
with reforming their regulatory agendas. Advocacy 
staff will continue to share information about specific 

rules with the federal agencies with the goal of small 
business burden reduction. With Advocacy's input in 
this process, the voice of small business is less likely to 
be muffled, and their valuable suggestions for reform 

lost in the mix. Advocacy's mission in this endeavor 
continues, as does the reporting on what small business 
across the nation are dealing with and the changes they 

feel would make their business more successful. 

For more information on Advocacy's regulatory re
form efforts or to attend one of the upcoming round ta
bles, please visit advocacy.sba.gov /regulatory-reform. 

"The rnguiatiors are taking the passion out of nmririg a husiriess." 

-Owrrnr of a small trucking company !r Houstor 
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Appendix A. Executive Order 13771: Reducing Regulation 
and Controlling Regulatory Costs 1 

By the authority vested in me as President by the Con
stitution and the laws of the United States of America, 

including the Budget and Accounting Act of 1921, as 
amended (31 U.S.C.1101 et seq.), section 1105 of title 
31, United States Code, and section 301 of title 3, Unit

ed States Code, it is hereby ordered as follows: 

Section 1. Purpose. It is the policy of the executive 
branch to be prudent and financially responsible in 
the expenditure of funds, from both public and private 

sources. In addition to the management of the direct 
expenditure of taxpayer dollars through the budgeting 
process, it is essential to manage the costs associated 
with the governmental imposition of private expen

ditures required to comply with Federal regulations. 
Toward that end, it is important that for every one 
new regulation issued, at least two prior regulations be 

identified for elimination, and that the cost of planned 
regulations be prudently managed and controlled 
through a budgeting process. 

Sec. 2. Regulatory Cap for Fiscal Year 2017. (a) Unless 

prohibited by law, whenever an executive department 
or agency (agency) publicly proposes for notice and 
comment or otherwise promulgates a new regulation, 

it shall identify at least two existing regulations to be 
repealed. 

(b) For fiscal year 2017, which is in progress, the heads 
of all agencies are directed that the total incremental 

cost of all new regulations, including repealed regula
tions, to be finalized this year shall be no greater than 
zero, unless otherwise required by law or consistent 
with advice provided in writing by the Director of the 

Office of Management and Budget (Director). 

1 Executive Order 13. 771, !?educing t?egu/ation and Con 
trolling t?egulatory Costs, httpsl/wwwfedera/registergov/docu 
ments/2017/02/03/201702!i51/reducing-regu/ation and controlling-reg 
uiatory-costs. 

(c) In furtherance of the requirement of subsection (a) 
of this section, any new incremental costs associated 

with new regulations shall, to the extent permitted 
by law, be offset by the elimination of existing costs 
associated with at least two prior regulations. Any 

agency eliminating existing costs associated with 
prior regulations under this subsection shall do so in 
accordance with the Administrative Procedure Act and 

other applicable law. 

( d) The Director shall provide the heads of agencies 
with guidance on the implementation of this section. 
Such guidance shall address, among other things, 
processes for standardizing the measurement and 

estimation of regulatory costs; standards for determin
ing what qualifies as new and offsetting regulations; 
standards for determining the costs of existing regula

tions that are considered for elimination; processes for 
accounting for costs in different fiscal years; methods 
to oversee the issuance of rules with costs offset by 

savings at different times or different agencies; and 
emergencies and other circumstances that might 
justify individual waivers of the requirements of this 

section. The Director shall consider phasing in and 
updating these requirements. 

Sec. 3. Annual Regulatory Cost Submissions to the 
Office of Management and Budget. (a) Beginning with 

the Regulatory Plans (required under Executive Order 
12866 of September 30, 1993, as amended, or any 
successor order) for fiscal year 2018, and for each fiscal 

year thereafter, the head of each agency shall identify, 
for each regulation that increases incremental cost, the 
offsetting regulations described in section 2( c) of this 
order, and provide the agency's best approximation 

of the total costs or savings associated with each new 
regulation or repealed regulation. 

(b) Each regulation approved by the Director during 
the Presidential budget process shall be included in the 
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Unified Regulatory Agenda required under Executive 
Order 12866, as amended, or any successor order. 

(c) Unless otherwise required by law, no regulation shall 
be issued by an agency if it was not included on the 

most recent version or update of the published Unified 
Regulatory Agenda as required under Executive Order 
12866, as amended, or any successor order, unless the 

issuance of such regulation was approved in advance in 
writing by the Director. 

(d) During the Presidential budget process, the Director 
shall identify to agencies a total amount of incremen

tal costs that will be allowed for each agency in issuing 
new regulations and repealing regulations for the 
next fiscal year. No regulations exceeding the agency's 

total incremental cost allowance will be permitted in 
that fiscal year, unless required by law or approved in 
writing by the Director. The total incremental cost 
allowance may allow an increase or require a reduction 

in total regulatory cost. 

(e) The Director shall provide the heads of agencies with 
guidance on the implementation of the requirements 
in this section. 

Sec. 4. Definition. For purposes of this order the term 

"regulation" or "rule" means an agency statement of 
general or particular applicability and future effect 
designed to implement, interpret, or prescribe law or 

policy or to describe the procedure or practice require
ments of an agency, but does not include: 

(a) regulations issued with respect to a military, nation
al security, or foreign affairs function of the United 

States; 

(b) regulations related to agency organization, manage

ment, or personnel; or 

( c) any other category of regulations exempted by the 
Director. 

Sec. S. General Provisions. (a) Nothing in this order 
shall be construed to impair or otherwise affect: 

<1e (i) the authority granted by law to an executive 
department or agency, or the head thereof; or 

<1e (ii) the functions of the Director relating to bud-
getary, administrative, or legislative proposals. 

(b) This order shall be implemented consistent with 

applicable law and subject to the availability of appro
priations. 

(c) This order is not intended to, and does not, create 
any right or benefit, substantive or procedural, en

forceable at law or in equity by any party against the 
United States, its departments, agencies, or entities, its 
officers, employees, or agents, or any other person. 

Donald J. Trump 
The White House, 

January 30, 2017 
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Appendix B. Executive Order 13777, Enforcing the 
Regulatory Reform Agenda 

By the authority vested in me as President by the Con
stitution and the laws of the United States of America, 

and in order to lower regulatory burdens on the Amer
ican people by implementing and enforcing regulatory 
reform, it is hereby ordered as follows: 2 

Section 1. Policy. It is the policy of the United States to 

alleviate unnecessary regulatory burdens placed on the 
American people. 

Sec. 2. Regulatory Reform Officers. (a) Within 60 days 
of the date of this order, the head of each agency, except 

the heads of agencies receiving waivers under section 
5 of this order, shall designate an agency official as 
its Regulatory Reform Officer (RRO). Each RRO shall 

oversee the implementation of regulatory reform ini
tiatives and policies to ensure that agencies effectively 
carry out regulatory reforms, consistent with applica

ble law. These initiatives and policies include: 

* (i) Executive Order 13771 of January 30, 2017 
(Reducing Regulation and Controlling Regu
latory Costs), regarding offsetting the number 
and cost of new regulations; 

* (ii) Executive Order 12866 of September 30, 
199 3 (Regulatory Planning and Review), as 
amended, regarding regulatory planning and 
review; 

* (iii) section 6 of Executive Order 13563 of 
January 18, 2011 (Improving Regulation and 
Regulatory Review), rding retrospective review; 
and 

<1e (iv) the termination, consistent with applicable 
law, of programs and activities that derive from 
or implement Executive Orders, guidance docu
ments, policy memoranda, rule interpretations, 
and similar documents, or relevant portions 
thereof, that have been rescinded. 

2 Executive Order 13777, Enforcing the t?egu/atory t?eform Agenda. 
ht(os//wwwfederalregistergov/documents/2017/03/01/20 I 70iil 07 I 
enforcing-the-regulatory-reform-agenda. 

(b) Each agency RRO shall periodically report to the 
agency head and regularly consult with agency leader

ship. 

Sec. 3. Regulatory Reform Task Forces. (a) Each agency 
shall establish a Regulatory Reform Task Force com
posed of: 

* (i) the agency RRO; 
* (ii) the agency Regulatory Policy Officer desig

nated under section 6(a)(2) of Executive Order 
12866; 

* (iii) a representative from the agency's central 
policy office or equivalent central office; and 

* (iv) for agencies listed in section 90l(b)(l) of title 
31, United States Code, at least three additional 
senior agency officials as determined by the 
agency head. 

(b) Unless otherwise designated by the agency head, 

the agency RRO shall chair the agency's Regulatory 
Reform Task Force. 

(c) Each entity staffed by officials of multiple agencies, 
such as the Chief Acquisition Officers Council, shall 

form a joint Regulatory Reform Task Force composed 
of at least one official described in subsection (a) of 
this section from each constituent agency's Regulato

ry Reform Task Force. Joint Regulatory Reform Task 
Forces shall implement this order in coordination with 
the Regulatory Reform Task Forces of their members' 

respective agencies. 

(d) Each Regulatory Reform Task Force shall evaluate 
existing regulations (as defined in section 4 of Exec
utive Order 13771) and malce recommendations to 
the agency head regarding their repeal, replacement, 

or modification, consistent with applicable law. At a 
minimum, each Regulatory Reform Task Force shall 
attempt to identify regulations that: 

* (i) eliminate jobs, or inhibit job creation; 
* (ii) are outdated, unnecessary, or ineffective; 
* (iii) impose costs that exceed benefits; 
* (iv) create a serious inconsistency or otherwise 

interfere with regulatory reform initiatives and 
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policies; 
* (v) are inconsistent with the requirements of 

section 515 of the Treasury and General Gov
ernment Appropriations Act, 2001 (44 U.S.C. 
3516 note), or the guidance issued pursuant to 
that provision, in particular those regulations 
that rely in whole or in part on data, informa
tion, or methods that are not publicly available 
or that are insufficiently transparent to meet 
the standard for reproducibility; or 

* (vi) derive from or implement Executive Orders 
or other Presidential directives that have been 
subsequently rescinded or substantially modi
fied. 

(e) In performing the evaluation described in subsec
tion (d) of this section, each Regulatory Reform Task 
Force shall seek input and other assistance, as per

mitted by law, from entities significantly affected by 
Federal regulations, including State, local, and tribal 
governments, small businesses, consumers, non-gov

ernmental organizations, and trade associations. 

(f) When implementing the regulatory offsets re
quired by Executive Order 13771, each agency head 
should prioritize, to the extent permitted by law, those 
regulations that the agency's Regulatory Reform Task 

Force has identified as being outdated, unnecessary, or 
ineffective pursuant to subsection (d)(ii) of this section. 

(g) Within 90 days of the date of this order, and on a 
schedule determined by the agency head thereafter, 

each Regulatory Reform Task Force shall provide a re
port to the agency head detailing the agency's progress 
toward the following goals: 

@ (i) improving implementation of regulatory re
form initiatives and policies pursuant to section 
2 of this order; and 

@ (ii) identifying regulations for repeal, replace-
ment, or modification. 

Sec. 4. Accountability. Consistent with the policy set 
forth in section 1 of this order, each agency should 
measure its progress in performing the tasks outlined 

in section 3 of this order. 

(a) Agencies listed in section 901(b )(1) of title 31, 
United States Code, shall incorporate in their annual 
performance plans (required under the Government 

Performance and Results Act, as amended (see 31 
U.S.C. lllS(b))), performance indicators that measure 
progress toward the two goals listed in section 3(g) of 

this order. Within 60 days of the date of this order, 
the Director of the Office of Management and Budget 

(Director) shall issue guidance regarding the imple
mentation of this subsection. Such guidance may also 
address how agencies not otherwise covered under this 
subsection should be held accountable for compliance 

with this order. 

(b) The head of each agency shall consider the progress 
toward the two goals listed in section 3(g) of this order 
in assessing the performance of the Regulatory Reform 

Task Force and, to the extent permitted by law, those 
individuals responsible for developing and issuing 
agency regulations. 

Sec. 5. Waiver. Upon the request of an agency head, the 

Director may waive compliance with this order if the 
Director determines that the agency generally issues 
very few or no regulations (as defined in section 4 of 

Executive Order 13771). The Director may revoke a 
waiver at any time. The Director shall publish, at least 
once every 3 months, a list of agencies with current 

waivers. 

Sec. 6. General Provisions. (a) Nothing in this order 
shall be construed to impair or otherwise affect: 

@ (i) the authority granted by law to an executive 
department or agency, or the head thereof; or 

@ (ii) the functions of the Director relating to bud-
getary, administrative, or legislative proposals. 

(b) This order shall be implemented consistent with 
applicable law and subject to the availability of appro

priations. 

(c) This order is not intended to, and does not, create 
any right or benefit, substantive or procedural, en
forceable at law or in equity by any party against the 

United States, its departments, agencies, or entities, its 
officers, employees, or agents, or any other person. 

Donald J. Trump 
The White House, 

February 24, 2017 
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Appendix C. Office of Advocacy Memorandum to Heads 
of Agencies, March 30, 2017 

OFFICE OF ADVOCACY MEMORANDUM 

TO: 

FROM: 

DATE: 

SUBJECT: 

Heads of Agencies --,r 
,,, ,: Clark, III Ac1:ing Chief Counsel for Advocacy, U.S. Small 

Business Administration 

Implementation of fl(ecutlve Orders 13771, "Reducing Regulation and 
Controlling ~egula.tory Costs/' and 13777, "Enforcing the Regulatory 
Reform Agenda" 

As reqtiired by Executive On::ler (EO) l327i, i @1 ,wiling w advist you ofthe a,:tivitics ul'lhe 
Oflke of Advficacy (Advocacy) rdmcd to recent Executh't Ordtrli on the roduetinn of 
regulatory burdcm; and offor additional assist,mce rdatcd to these ne,v policies, Advocacy 
strongly cm:!QNe~ th,: pdnGip!cs m;d policies of Uv;;;se Exen1live Orders and urges thI\l they be 
imp!.enKmitd crn1sbtent whh the Regulatory Fk:dbi!ity Act (RFi\) 2 in order 10 re.duct: the 
regulatory btmkns and the ctispropurdouatc impacts of rcgu!ati011s on small cntHks, 

Congress established the Ofrke of Advocacy under Ptib, L \IQ, 94-305 10 ndvocak tlw views nf 
!)mall entities bo:forc federal agioncies nnd Congress, B,;:<;ause Advocacy L; an irn:lcpend0nt office 
whhln the U,S. SnwU Bushiess Administration {SRA). the vlc,vs cxprcs:,cd by Advon:Ky do not 
nect·ssatdy rdlect the positkio ofthe Adminiftrntion or the SBAi' The RFA, as amended by the 
Small BuFii1ess Reg1.dmory Enfor~cmtnr Friirness Acl oft 996 {SBRLFA), gives small cnthbs 
(businesses, nrgmtizntions, and local government:,) a voice in the fctforal rukmaklng ptocess and 
requirns agencies to consider the irnpacts of their nikmakings on ~mall cntl!ies, Under EO 
!J272, Advocacy provides training to agencies on t)m RFA, 

Over the ,ximing months, Advoca.:y will be making available additirnm1 assistanee and tools to 
impJem~mt Execttt\ve Orders l.3 77 l and 13 777 and engaging in outn:adi to small entities to 
klerttii) oppoftunities to ttduee burden¼ on small entitles, AdvtKacy wiU ;,ho be ss::eking 
addil:forml opportm1itles [(1 train policy ntllciafo nnd regubtory staff on the REA Mid its 
importm1ce in the impkmcn1ation of these EOs. 

' ExN:uth~ Onfor ! }171, j',;i,wd ./\!J!.\t1S1 ! :;, 20()2 {61 Fett Rl'.s! 5J-46 ! !Alli.l\li>t l6, 2002), S\lOi(ll1 2(;:i) nrquir~s !he 
Chi~fCiH~.rmd ~{}r Advota~;· tl) ~-n(,Hf{):· ;:~gc;:ry :tu::m:h~ from thn; K~ ,·hne t)fih:i .n:.·qu.1r~.Hll~nw of1he !_RtJ.p.1brt;ry 
flcxibilhyj Ace' 

~- 5 t),:S,(:·, § 6(H? it SS:,'<t, 
' 15 U,S.C + 63<!&, l}( ,>,iY{ 

UN Jd Sttd. SW i UC :nh ! W<!tjqkt {ff 1.%16 UM · ns M?J pi\ i n})% Mn fat 
·wwtr~~h~_.g.J,.d~cl~-o~;:~c-y 
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52 

fo inhintc Advm::,wy 2.ssist2nct' tn your ,,geney ln the impkmt:n1;i1ion of EO I 3771, FO 13777,. 
and the Regulatory Fk:xJhility Ace plc.m,,: prov.ide me wilh the rm1nes of the oflidah ywu hr1vc 
desigmned as the Regulatory Policy Offitt.'L nmr1cd under EO !2866, S<:Cikm 6(a)(2L 1md the 
Rcgnbwry f:kfr)m1 Officer, m1m1xl tmder EO 13777, iei:::tkm 2{n), 

Ufr;. infcw:miitinn shonld be \Wri1 to Chnrks Maresca, Director of lrikragcncy Affairs, SBA OOk-e 
of Advocacy, ., ... ,.,c·,.,.,.CC.>C.>ecC.O,C,C."·''·"·''·''"·''·''·'"'·"''·''··'·' as it js availabl,;, Plens,: nJsq conhltt rne or Mt'
Ivfareso1 if you have any qvcstionJ about this mcmonmdum or your agency's comptiancc \Vith 
the RFA, 

Thank you for your crmsidcration nfih,:se requettlc ! look forward in a produclivs:: effort to 
reduce !he regulatury burdens om ~mall entities. 

cc: Dominic \hmdni. Acting AjJrninis1mmr 
Oflk.e of Information and Regulatory Aflid,s. 
Office of Manugernem and Budgd 

s 
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Appendix D. Office of Advocacy Letters to Heads of Agencies 

Advocacy has sent 22 letters to the heads of agencies 

and their regulatory reform officers. The complete 
list of letters appears in Table 6, along with individual 
links. A sample letter is included here. The list of 

letters also appears on Advocacy's Regulatory Reform 

webpage:http://advocacy.sba.gov/regulation/ 
regulatory-reform. 

US. S.MA I..L I\USINESS ADM I NlSTR AT!(h 

October 2, 2017 

VIA ELECTRONIC CORRESPONDENCE 

The Honorable Sonny Perdue 
Secretary, U.S. Department of Agriculture 
1400 Independence Ave., S.W. 

Washington, D.C. 20250 

Dear Secretary Perdue: 

As a result of President Trump's executive orders, 13771 and 13777, the Office of Advocacy 
(Advocacy) has begun an effort to hear first-hand from small businesses across the country about 
specific federal regulatory burdens facing their businesses. As you know, under the Regulatory 
Flexibility Act (RF A), agencies are required to consider the impact of their regulations on small 
entities when promulgating federal regulations. 1 We believe the RFA and consideration of small 
business economic impacts is a good place to start when an agency is selecting rules that are 
being reviewed for reform or elimination. 

We recently hosted roundtables in Louisiana, Idaho, Ohio, Kentucky, Missouri; and Kansas, and 
would like to infom1 you of the specific concerns and regulations that we heard about from small 
businesses in that region. In addition, we received comments through our website. 

1 /·,.d,,:,c;c~ey '\V-2)S cstahhf:h;;,,J pnrsum-tJ ic• F\1b. L. 9,t~.?<05 to n:-:prcscni the ,,:~t.''\v-;; of sniall 0ntitics bc:t:xc-: :ti;;ckr~l 
33"•;):1~)-i.e:, and Con~rt%. :\dv~x:3cy i:; Hn Ju.dep•;)ndt-:nt o_ffke v,,·i.1h3lJ tht-: L' SmaH Busine:t, A.drn-i.ni:;trnJi.~)ll i SBA .. ). :,o 

th~ ...,,j~1v~ vxpre,;;,s~d by AJ.v00a0y dQ noi .nvet-ss~fftiy r~fh,0t tht- ·v·.ie1-;v,;;, 0f the SBA. i..:w thv A.drum.istnrtlon. Tht-
f<F/·x, a;; mn..::nJ;;,·d by ih..:: Sm.all Ih1;;J:n0ss Rt.'f.nfator:s; En±:)n:: . ..::nie::nt Fairn.t.'SS Ad :,SBRFF/·x\ g-i.vu: srnaH 0ntitics ;: 
\1,:13ct-: in th•;) rulernahng pr,:1(>;;,;;;-;;;, F~)r HH nJ..k'.s:; tbat Hre t:-.;.ptc,h-:d Jo twvt 3 -;;;3gni:ficant t-:con~)rn.3c Jmpac.t •,)ll H 
;:nbsbnJ i,)l nnmhe::r· ~)f f:trwll cni-i.fr::::s? fr.,dt::n)l ;:re rcqnircd t1y 1110 H_FA t(1 ;:sst.'ss the irnrmd oftht.' prop,c;;;..::d 
rnk on small h-:sin..::ss and Jo cons-i.de::r· k;:;: 2)hcniat;.,cs. ~ U,:~.C. ~ {:,U 1 d seq, 
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Summary of Concerns from Roundtables and Website 

• FSIS Regulation 9 C.F.R. § 418.2-misbranding of products 
Advocacy has heard from stakeholders that this regulation should be revised. Small 
entities stated that the regulation requires any issue related to misbranding or be reported 
by the shipping and/or receiving establishment to the relevant FSIS District Office. 
Stakeholders suggested placing the reporting onus on the shipping entity rather than the 
shipping and receiving entity. 

• FSIS Regulation 9 C.F.R. § 310.25 (a)- contamination with microorganisms 
Stake holders indicated that the rule requiring generic E. coli testing adds cost to 
operations but provides little benefits. Stakeholders stated that inspectors rarely review 
results and reviews of establishment data show little relation to public health objectives. 
In addition, newer technologies for screening and process control assessments have been 
developed and are used, which results in more meaningful and robust data. Stakeholders 
have indicated that the rule should be revised. 

• FSIS Regulation 9 C.F.R. § 381.91- contamination 
Advocacy has heard from small entities that this rule should be amended to eliminate the 
need to rinse poultry salvage parts with 20-50 ppm chlorine. Stakeholders indicate that 
there is little scientific data supporting the need to use chlorine and the prescriptive nature 
of the rule contradicts a HACCP approach. They stated that a facility should have to 
address hazards of concern and in doing so companies may and should consider 
alternatives to rinsing with chlorine. 

• FSIS Regulation 9 C.F.R. § 381.65 (g)- controlling contamination through slaughter 
and dressing operation 
Stakeholders indicated that the regulation includes prescriptive and burdensome sampling 
requirements for poultry slaughter establishments. They stated that requiring plants to 
sample 1/22,000 carcasses is burdensome and unnecessary. Stakeholders also indicated 
that a facility should collect data to support its processes and what best serves public 
health may not include sampling at this frequency, particularly for APC or other generic 
organisms. When SIP was in place, Salmonella sampling was necessary but with the new 
poultry inspection system the need for such testing has been eliminated. In addition, each 
poultry facility has over two years' of data now under the NPIS system. Stakeholders 
believe the required testing does not add value or enhance food safety and ask that it be 
revised. 

• FSIS Regulation 9 C.F.R. §381.36-facilities 
Stakeholders indicated that most provisions in this section no longer apply under the new 
poultry inspection system (NPIS), and therefore the regulations should either be repealed 
or revised. 

• FSIS 9 C.F.R. § 381.66-temperatures and chilling and freezing procedures 
Advocacy heard from stakeholders that the temperature and chilling regulations are 
outdated and should be repealed or revised. 
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• FSIS 9 C.F.R. § 381.67- slaughter inspection rate maxims 
Stakeholders indicated that under NPIS the line configuration provisions no longer apply. 

• FSIS 9 C.F.R. § 381.76- post mortem inspection 
Stakeholders indicated that this regulation is not about food safety but product quality 
and should be rescinded. 

• FSIS 9 C.F.R. § 381.79-passing of carcasses and parts 
Advocacy heard from stakeholders that this regulation is superfluous and not needed. 

• FSIS 9 C.F.R. § 381.80-93- relating to several diseases 
Stakeholders indicated that these regulations are outdated and not in use because plant 
progran1s accomplish the same objectives more efficiently. The regulations should be 
rescinded. 

• FSIS Specific Risk Materials Rules 
Advocacy heard from stakeholders that certain components addressing the issues 
involving removal of SRM (i.e., the feed ban) should remain, but that the Agency should 
review the science regarding the risk and reassess the cost and effectiveness of the SRM 
removal/disposal regulations, including those relating to non-an1bulatory disabled 
livestock (NADL). Stakeholders stated that the rule imposes a cost exceeding the benefits 
and results in added food waste. They stated that at a minimum, the Agency should allow 
public health veterinarians to make a professional case-by-case disposition. 

• Organic Standards 
Advocacy heard from one stakeholder about the need to properly enforce organic 
standards rules for labeling and that there should be better enforcement and policing of 
entities that mislabel products that are not USDA certified. Advocacy also heard from 
stakeholders in the fishing industry about the need to finalize the organic aquaculture 
standard for fish, as well as develop an organic standard for shellfish. 

• Forest Service Timber on Federal Lands 
Several stakeholders indicated that Forest Service should make more timber available for 
purchase on federal lands. They also spoke about the need to speed up the process for 
sales of wildfire salvage timber, indicating that the current NEPA process delays the sales 
to the point where the wood is no longer salvageable. Furthermore, they stated that Forest 
Service should offer every sale as a set-aside first, and then open it up ifno small 
business bids. Furthermore they stated that stewardship should be counted in small 
business calculations, and that the NEPA process for bids should be streamlined so that it 
is not as costly or burdensome. 

The Office of Advocacy looks forward to working with your agency to reduce the burden of 
federal regulations on behalf of the small businesses that have asked us to be their voice in this 
regulatory refom1 process. We hope that you will include these specific rules when you compile 
your list of rules to review. Advocacy would be happy to meet with you or your representative so 
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56 

that we may detail the concerns and help suggest less burdensome alternatives for small business 
as rules are being considered for revision. I have provided the contact information for Assistant 
Chief Counsels Linwood Rayford and Prianka Sharma below. 

As we continue to hear from small businesses across the country at our regional regulatory 
reforn1 roundtables or through our outreach from our regulatory reforn1 website, we will update 
you with additional summaries from those locations. 
Thank you for considering small business impacts as a vital part of your regulatory reform 
efforts and for including the Office of Advocacy as an important part of the process. 

Sincerely, 

Isl Major L. Clark, III 

Major L. Clark, III 
Acting Chief Counsel for Advocacy 

Assistant Chief Counsel, Linwood Rayford 
Linwood. Rayford@sba.gov 
(202) 401-6880 
* FSIS, FNS 

Assistant Chief Counsel, Prianka Sharma 
Prianka. Sharma@sba.gov 
(202) 205-6938 
* AMS, APHIS, GIPSA, NOS, Forest Service, NCRS 
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Appendix E. Roundtable Requests from Congress and the Public 

COMMffTEE. ON 
THE EUfX.:CEl. 

COM!\11!TTtE Oc"J EJ)t..iCATiOt--i 
l'\NfJ TH( \ 1VORKFORCE 

CQ?-i!~/:!TTf;}_ ON 
SMALL BllSINESll 

:iiabi'O ~rat 
(,ongrczz of tfJt illniteb ~tnte~ 

7tlJ Diztritt, Vtnnnm 

July 14, 2017 

Major L Clark, III 
Acting ChiefCoum,el, Office of Advocacy 
Small Business Administration 
409 3rd St, SW 
Washington, DC 20416 

Dear Acting Chief Counsel Clark, 

I am writing to n:qm~st that the SmaU Business Administration scheilule a Regulatory Reform 
Roundtablc in the near future in Virginia's 7th Congressional District, 

As Chairman of the House Small Business Subcommittee on Economic Grmvth, Tax, and 
Capital Access, and as an economist, I understand how unnecessary regulations can hinder a 
business's ability to succeed, Many of these businesses are in my cconot11ically diverse distric.t, 
which includes fhe counties of Culpeper, Orange, Spotsylvania, Louisa, Goochland, Powhatan, 
Henrico, Chesterfield, Amelia, and Nottoway, Virginia, 

I often hear from small lmsincss owners in my district about how burdensome federal regulations 
are directly bmning their economic livelihood. I believe it's important that the Administration 
hear from them as well. Since no Regulatory Refonn Roundtables have been hosted in Region III 
yet l would like to request one be held in my district. 

Thank you in advance for your attention to this letter. If you or your staffhave any questions, 
please contact my Legislative Aide, Jay Kronzer, at 202-225-18 l 5, 

Sincerely, 

Dave Brat 
Chairman 
Subcommittee on Economic Growth, Tax, and 
Capital Access 
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JEF;.: DENHAM 

~-M,~1l.'/i.-t>.',·1iff.5:l~ 

l>-.il"<~ ❖ r.-. ;--1<1<,.1-}~•-~•~..,_s 

Major L Clark, Ill 

(cmgrtttz of tbc l.~nitzb ~tntrr5 
~hJHS'r of lttpnnnttatibtl3 

matulH;rrnrL iftW:: 

Januan/ 18, 2018 

Acting Chief Counsel, Office of Advocacy 

U,S. Sm<'!II Busin;:,:.;s Administration 
409 3''1 St, SW 
Wa5hington, DC 20416 

Dear 1\cting Chief Counsel Clark, 

HOU5E Ti'l.<1N5PD~T ~.TION A100 
:r~:'RASr~UC:'IJfi!": CD[\.>~MiTitr: 

C l~A!f'i MAr~< :;it: :3( CH'•;l~\ tr::: ::: {)N f8M:.. RC Arn>. 
:=si11:ur,;:: ~t M-ND MA;:t:.~ Drn.:'=:: !,1....,:r 1: r-i:: ,i:,,t.~; 

I am writing to request that the U.S. Small flusine% .4dminimation's Office of Advocacy sd1edule a 

Regulatorv Reform and Jobs Roundtable in the near future in Califomi,:r's 10'" Congre,sional District 

A.s a small busines.'i owner myself, I i<now that blm:lensome federal regulation, can harm business, 

restrict job creation and depres~ economic growth. M~ny $,,ch husinesse~ are in my ernnom;cally 

diverse district, ,,vhich im:h.1des San Joaquin and St;:sni:,laws counties, 

I frequently hear from small business owners a11d entrepreneurs in tile Cailifomia 1ff' distt"ict about how 

govermT1ent over-regulati◊ri is re striding job O-N!itk:m. I helit~ve it's important that the .Administration 

hear from them as well. Since no Regul~tory Reform and Jobi; Ro1.mdtabltcs have been hosted in Region 

IX as of yet, I wotild like to request one be held in my di.strict, 

Thank vou in <idwmce for your attention to this letter. If yo1J or your staff have ~nv questions., please 

contact Walker Barrett on my !itaff i.H 2D2·225--4540. 

'YG.ITtm.r cr::M·~::r.ff.ff:'."'3::N:fl.A.iVi 
":'\,•'i/:"S"lt r.J:\):'1,:fRf.f' .. : :':ff tJf.NfiAM 

~=/1:.ie~ ~OOK ,;o~ .... 1:;~~p J ~ ::;:pr :'-~MM~i 
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TOM RICE N.ClJSi:: ·C:GMfj,,i}i'r·rt:r "Oi\: 
"N.AYS .t..l:~JD \·1E;\NS 

l :·:~ 

h,.':,;; :)-:};fl ~-'~-1S<ii~KKl l.ott¼lrtsz ©f U;r lhttttb gittaitz 
JiJoHst of ]Rtpl?fft!Hi1Ut1t5 

WlliJatlJ(ngti:m, £H[ 205l5,--4007 

January 29, 20 ! 8 

.Major L Clnrk, m 
Acting Chief Counsel, Office of Advocacy 
U.S. SnwH Business Administration 
409 3:rtl St, SW 
Washingtcm, DC 20416 

Dear Acting Chief Counsel Clark, 

l nm ,vriting to request that the U.S. Small Business Administration's Office of Advocacy 
schedule a Regulatory Reform and Jobs Roundtabk in lhe near foture in South Camlim1's i1; 
Congressional District 

Small businesses play a vital role in I.he communities ufthe ih District. Creating jobs is my 
number one priority in Con1-,rress. As such, I am constuntly engaging ,vith local businesses and 
stakeholder::. to find ways to grow the economy. Too often, I hear about federnl regulations that 
restrkt economic grov,rth and job creation. 

In order to discuss ways to cut red tape and create jobs, I would like to request a Regulatory 
Reform and Jobs Rnundtables to be held in my district 

Thank you in advance for your attention to this letter, lf you or your staff have any questions, 
please contt1et Walker Trulud;: on my staff at 202-225-9895, 

Sincerely, 

Tom Rice 
Member of Congress 

~-'.::t f~H: ~it·(":1:'.P::;~~ Dn=n · 

?1r:,r,::c-:.z 
f,e, 
h,,·. 

L:-t(-r ~r.ri: .tu~_::.- R r:,;.,. ":" N~~f:.::<:::: 
··(f:-: ::: l \Hf Z'} ':::;,~,:{::~• ::/r-:.<M~~ :t'.~ 

::·~;~ 1 ;!•,::::~·:•~::;::).::.:f::::;~::~ :-· ·1 ::-J:: .. ~~f:'."i: 
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Major L Clark, lH 

(:ongrezz of tbe 'l:htittb ~tateft 
J!JotHf e of !;tpn'ztntntihts 

Jammry JO, 2018 

Acting Chief Council, Office of' Advocacy 
Small Business Administration 
409 3'd St, S\V 
Vlushington, DC 20416 

Dear Aeling Chief Counsd Cfork, 

I am. writing tn request Uwt iht.: Small Busim:s:, Administrntion schedule a Regulatory 
Reform Roundtnbk in South Carn\in.a's 2nd Congressional Dis\ri.0L 

The succe,1s of small businesses ln the 2nd District fa key to economic prosperity and 
stability in the comm1.mity, J am always working on ways tn grow the economy and promote job 
creation to ens;.1Jre their continued success. 

ln visiting with my constituents, [ often hear huw btttdens,)rne federal n:gulalions arc 

directly limiting t~conomk growth and job creation, 1 bdievc it b nf the upmost importance that 
the Adminlsttation hear from them as wdL Sinee no Regulatory Reform Rnm:idL1bk:s have been 
hosted in Sot1th Camlin.i's 2",i Congressional District ye[, 1 would like to request one be held in 
iny district 

Thank you in advance frir your attention to this leuer. If you or your staff have any 

questions, please contact Leah Grnce Denny on n,y staff at (202) 225-2452, 

JW!ld 

tm:•.;i~:=}.";:::i 0 :; -::·i 
f\: .. ..::. iiW.:i} ~ff; :~:}.:t:. 

Sincerely, 

Jot: \:Vibon 
Me111ber of Congress 

14·~&, t.<:.wK::w(~fil~·j H.;:JiJ:.:.~l {..h+~<;t Bvttv!f--!t:: 
WA$N::MS:;1'0N_. OC :lm}-·l~-.,~:l)t::2 

(2{)?) 1.?.f}--14.52 
~::a.~~: t2~n} ~~2ri-·-.~~4r;b 

WW\'IJ ,t( ... H':':--;.<:c,:'{~iort hrJ-U~•t,qoV 

:,•:•.: Gi.:::,.~: 
H}j(f ~)>~(:, ::·.::.) · ... Fi.r~:w~_;:.,i. ~ .ff:T "){-:{::~~ 

r:,:::x:-.:. :'~/; t?h:'?i 
r~N~1> w,:· .~;.::·f:·: 

tt:!1:tf: i~,~,:'.0 ~>·: Fi 
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F~bruary 7, 2018 

Major L Clark, m 
Acting Chief Counsel, Office of Advocacy 
Small Business Administration 
409 3'd Street SW 
Washington, DC 20416 

Dear Acting Chief Counsel Clark, 

I am writing to request the Small Business Administration hold a Regulatory Reform Roundtable 
in the near future in my home state of Wisconsin. 

As I travel around Wisconsin, countless constituents in the small business community tell me 
how overregulation is the greatest obstach! to their economic grmvth and opporttm:ities. It is no 
secret that complying with federal regulations is significantly burdensome for small businesses 
due to limited resources. According to our best estimates, it costs lunerican businesses. 
collectively, as much as $2 trillion dollars annually to comply ·,vith federal regulations. To put it 
into perspective, this is equivalent to a loss of $14,000 per household .. 

The size and scope of our current tegulatcry system is threatening America's economic 
prosperity. I believe it is important for the SBA to hear directly fmm small business mvners 
outside the Belt\.vay. Holding this roundtabk in Wisconsin would provide an opportunity for the 
SBA to work with real small business owners to discuss the regulatory hann and potential 
solutions that \Vill help my constituents and small businesses nationwide. 

Thank you in advance for your consideration, 

Sincerely, 

/1· 

I 
/ r:~ 
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l1errional Chmnbcr of' Com1nerce 
{") ~-

376 North Central Ave., Oviedo, FL 32765 
P.O. Box 621236, Oviedo, FL 32762 

Ph: 407"365--6500 Fax: 407"650•2712 
www.OvkidoVVintarSpringt.org 

DUKE 
ENERGY 

i) 
l>'\!RWlNDS 

now:>A 
HC6VP\L 

!Si~ 
~lf>J 
o►:irnoo 

ORLANDO 
liFALTi·•• 

:;~:'.t~:f.•'}r•~•t :.l:O' 
,:•::•:;~:,::,;..: ·:·•.l•~»)tM 

tvfo_ior LI Clark, III 
Acting Chief Ci:rnnscl, ()fffoe of Advoc,Ky 
Snrnll Businc% i\dministrntion 
409 3rd St, SW 
\V,rnhington, DC 20416 

J, on behalf ef our Ec.orn)mic Dcvdopmcnl Commiikc, um writing io request thd thi: 
SBA 001cc of Advocncy condud n Regimml R0gulalory Reform Roundlnhk in 
S0minok Cnunly. 

The $Ucu:ss of small business in Seminok is key to our economic ;:;uccco,s. Thus, \Yli 

wsint io do everything poJsihlc to hdp them suc~·;;,d indtding .rcrnoving hurnd'ul 
federal regubtory !:mrrforn, 

The mem.bern of our chamber olten tell us how burdensome fodtral regl!fotions are t,,, 
their lndivkh.ml bvdnesses, Tbnt is why we think yuur import:mt effort" lo hear cliredly 
from srrndl husinei,ses shovld indude ,;:en1ral Florida, specifically Oviedo-\Vimer 
Springs, 

¥Ve don't bdi,~v(:; the Offici: of Advonwv lws hdd r1 ri:inndiiibk in th,;, state of flurfrh 
y,:t, so V/,s respectfully request thal you ;onsklcr scheduling one in e,1rly June this year. 

if you h,wo any qoMtions or PCl1d any furl hn: l11Ji)n;;-1,1tion i>r ns,;istance in selling up a 
l"Jtmdt,1bk in Ovied~,-\Vinwr Spring,.~, pkasc feel frni tn cm1tad rne, 

Bndgd. Lake 
\midenL'C'EO 

Oviedo-Wini.er Springs Reg.iorwJ Clrnrnher otComrncrcc 
_I1r~(Jgc.t~i(t?Vi.~.>:1~}v:(nJcr.:~;pdngs<t~rg 
(407) 278-4870 
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Appendix F. Roundtables in the News 

Jim Risch, "Unleashing the Job-Creating Potential of the American Entrepreneur," The Idaho Statesman, July 12, 2017. 
https://www.idahostatesman.com/opinion/readers-opinion/article161100S14.html 

Small-business owners need real regulatoiy relief 
They need an advocate to force government agen
cies to consider the impact of regulations on their 
businesses. They need a chance to look up from the 
massive piles of paperwork required by each of the 
thousands of new regulations passed over the last 
eight years. And, most importantly, they need Wash
ington out of their way. 

The estimated cost of compliance with federal reg
ulations is disproportionately shouldered by small 
businesses. Federal agencies don't understand how 
much new regulations increase costs and uncertain
ty in the business world. Over the last eight years, 
small businesses in Idaho and across the countiy 
have overwhelmingly pleaded for a break from the 
regulations they've been suffering under. Regulators 
have continued to pile on more rules, leading to more 
difficult compliance and higher penalties. It is up to 
Congress to step in and break this cycle. 

As Chairman of the Senate Committee on Small 
Business and Entrepreneurship, I have introduced 
two bills that will help small businesses finally enjoy 
relief from burdensome federal regulations: the 
Advocacy Empowerment Act and the Hearing Small 
Businesses Act. These bills would give the Office 
of Advocacy at the Small Business Administration 
(SBA) the authority it needs to hold the government 
accountable for how their actions impact small busi
nesses. 

The Office of Advocacy is an independent branch 
of the SBA that exists to prevent regulations from 
crushing small businesses. This office stands up for 
small businesses, giving them a way to speak directly 
with the federal agencies that make regulations. Ad
vocacy works with agencies to find ways to regulate 
without further devastating America's 28 million 

small businesses. The Office of Advocacy has asked 
for tools to help give businesses a break, and it is 
time for Congress to deliver these. 

My legislation requires federal agencies to monitor 
their regulations' impact on small businesses. These 
bills give the Office of Advocacy the power to make 
sure agencies have considered how many small 
businesses will be affected by a regulation, if addi
tional regulations overlap, and other alternatives to 
making an additional regulation. This legislation also 
will allow small businesses to provide direct input on 
interim final rules, which are agency rules that could 
be issued and go into immediate effect. 

Making it easier for small businesses to start and 
flourish should not be a partisan issue. I have been 
disappointed to see so many of my colleagues call 
for regulatoiy reform but fail to advance meaning
ful solutions to get it done. These two bills provide 
small, common-sense reforms that directly deliver 
the tools that the Office of Advocacy has asked for in 
order to effectively do its job of speaking for small 
businesses. Business owners across the countiy have 
been forced to choose between growing their busi
ness and devoting time, money, and man hours to 
complying with federal rules for far too long. It is up 
to those of us in Congress to do what is in the best 
interest of business owners across the countiy. 

Idaho~- Republican Sen. Jim Risch is chairman of 
Senate Committee on Small Business and Entrepre
neurship. 
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Brian Walker, "TaldngAimat the Rules," The Bonner County Daily Bee, July 14, 2017. 
http://www.bonnercountydailybee.com/front_page_slider/20170714/taldng_aim_at_the_rules 

TAKING AIM AT THE RULES 

. ' .. . . . 
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Emily Bamforth, "Are Federal, State Regulations Hurting Northeast Ohio Businesses? Owners Discuss Problems. 
Oeveland.com, August 4, 2017. 

https://www.cleveland.com/metro/index.ssf/2017 /08/are_federal_state_regulations.html 

Are federal, state regulations hurting 
Northeast Ohio businesses? Owners 
discuss problems 

R~ad rf:/)tf.'' :S.f.-n. Rcb Porh11;z;u1:s DHsh 
to peel bac&:: r·egtd.ation3 n1eets: fif.:rce: 
"riVch,,; 
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Appendix G. Formal Titles of Regulations in this Report 

Issue 

ADA Accessibility of Passenger 
Vessels 

Affordable Care Act Compliance 
Paperwork Burdens 

Affordable Care Act Rules; Difficulty 
Determining Full-Time Versus Part 
Time Employment For ACA Coverage 

Basel Ill Rules Related To Capital 
Requirements On Bank lending 

Calculation of Star Ratings 

Communication Towers 

Compliance Costs associated with 
DFARS, Part 252 

66 

Agency 

DOJ 

Title of Proposed or Enacted Rule 

Nondiscrimination on the Basis of Disability by 
Public Accommodations on Passenger Vessels 

Citation to Rule 

28 CFR Part 36 

Treasury/ 
IRS Employers with at least 50 Employees Form 1095-C 

HHS/ DOL Shared Responsibility For Employers Regarding 
26 U.S. Code § 4980H[c][4] 

/ IRS Health Coverage 

Treasury Minimum Capital Requirements 12 CFR 3.10 

HHS/ CMS Calculation of Star Ratings 42 CFR 422.166 

DOL/ OSHA 

SBA 

)2 < 

OSHA has re-initiated its Small Business Advocacy 
Review panel on Communication Tower Safety 

Defense Federal Acquisition Regulation Supplement DFARS 252.204-7012 - Safeguarding 
Part 252-Solicitation Provisions and Contract Covered Defense Information and Cyber 
Clauses Incident Reporting 

Continued on next page. 
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Appendix G. Fo:rmal Titles of Ret,rulations in this Report, conti:rrued 

Issue 

Conflict Minerals 

Data Used to Determine Fishing 
Allocations 

Definition of Independent Contractor 

Design and Production Approvals 

Drones 

Electronic Recordkeeping and 
Reporting 

Endangered and Threatened Species 
Act Compensatory Mitigation Policy 
And Litigation 

Endangered Species Listing of the 
Lesser Prairie Chicken 

Agency 

SEC 

DOC/ 
NOAA 

DOL 

DOT 

DOT/ FAA 

Title of Proposed or Enacted Rule 

Requirement of report regarding disclosure of 
registrant's supply chain information regarding 
conflict minerals. 

Magnuson-Stevens Fishery Conservation and 
Management Act Provisions: Fisheries of the 
Northeastern United States; Northeast Multispecies 
Fishery: Framework Adjustment 57 

US Secretary Of Labor Withdraws Joint Employment, 
Independent Contractor Informal Guidance 

Certification Procedures for Products and Articles 

Small Unmanned Aircraft Systems [Small Drones]; 
Department Regulatory and Deregulatory Agenda; 
Semiannual Summary 

DOL/ OSHA Tracking of Workplace Injuries and Illnesses 

DOI 

DOI 

Endangered and Threatened Wildlife and Plants; 
Endangered Species Act Compensatory Mitigation 
Policy: Withdrawal 

Endangered and Threatened Wildlife and Plants 

Citation to Rule 

17 CFR Part 240, 240.13p-1 

50 CFR Part 648 [New England Fishery] 
16 USC 1851 [a][2][Magnuson Stevens Act, 
National Standard 2] 

U.S. Dep't of Labor, Release No. 17-0807-
NAT [June 7, 2017] 

14 CFR Part 21 

83 Fed. Reg. 27161: Operations of Small 
Unmanned Aircraft over People RIN: 2120-
AK85 

83 Fed. Reg. 36494 [proposed July 30, 2018] 
[to be codified at 29 CFR Part 1904] 

83 Fed. Reg. 36469 [effective July 30, 2018] 
[to be codified at 50 CFR Chapter I] 

50 CFR Part 17 

Continued on next page. 
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Appendix G. Formal Titles of Regulations in thfa Repo:rt, continued 

Issue 

Endangered Species Listing of the 
Northern Spotted Owl 

Energy Efficiency Standards and 
Energy Star programming 

Energy Efficiency Standards And 
Energy Star Programming For 
Compressors 

Energy Efficiency Standards And 
Energy Star Programming for Walk-In 
Coolers and Walk-In Freezers 

Exchange Visitor/ Summer Work Travel 
Program Programs 

Fiduciary Rule 

Food Labeling Rules 

Food Safety Regulations- Controlling 

Agency 

DOI 

DOE 

DOE 

DOE 

STATE 

DOL 

HHS 

Title of Proposed or Enacted Rule 

Endangered and Threatened Wildlife and Plants 

Part 430-Energy Conservation Program For 
Consumer Products 

Part 431-Energy Efficiency Program For Certain 
Commercial And Industrial Equipment 

Part 431-Energy Efficiency Program For Certain 
Commercial And Industrial Equipment 

Exchange Visitor Program-Summer Work Travel 

Definition of the Term "Fiduciary'" 

Food Labeling: Serving Sizes of Foods that Can 
Reasonably Be Consumed at One Eating Occasion: 
Dual-Column Labeling: Updating, Modifying, 
and Establishing Certain Reference Amounts 
Customarily Consumed: Serving Size for Breath 
Mints; and Technical Amendments 

Contamination Through Slaughter And USDA/FSIS Poultry Products Inspection Regulations 
Dressing Operation 

Citation to Rule 

50 CFR Part 17 

10 CFR 430 

10 CFR 431, Subpart T 

10 CFR 431, Subpart R 

82 Fed. Reg. 4,120 [proposed Jan. 12, 2017] 
[to be codified at 22 CFR pt. 62] 

29 CFR Part 2510 

21 CFR Part 104 

9 CFR § 381.65 [g] 

Continued on next page. 
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Appendix G. Fo:rmal Titles of Ret,rulations in this Report, conti:rrued 

Issue 

Food Safety Regulations- National 
Organic Program 

Food Safety Regulations
Contamination 

Food Safety Regulations-Facilities 

Food Safety Regulations-Passing of 
Carcasses and Parts 

Food Safety Regulations-Slaughter 
Inspection Rate Maximums 

Agency Title of Proposed or Enacted Rule 

USDA/FSIS National Organic Program 

USDA/FSIS Poultry Products Inspection Regulations 

USDA/FSIS Poultry Products Inspection Regulations 

USDA/FSIS 
Poultry Products Inspection Regs; Post Mortem 
Inspection; Disposition of Carcasses and Parts 

USDA/FSIS Poultry Products Inspection Regulations 

Citation to Rule 

7 CFR Part 205 

9 CFR § 381.91 

9 CFR §381.36 

9 CFR § 381.79 

9 CFR § 381.67 

FSMA Rules [Food Safety 
Modernization Act] 

HHS Accreditation of Third-Party Certification Bodies To 21 CFR Parts l, l l, and 16 
Conduct Food Safety Audits and Issue Certifications 

Gainful Employment Rule ED 

H-1 B Visas OHS 

Hard Rock Mining EPA 

Gainful Employment Regulation 

Registration Requirement for Petitioners Seeking to 
File H-1 B Petitions on Behalf of Aliens Subject to 
the Numerical Limitations 

Financial Responsibility Requirements Under 
CERCLA Section 108[b] for Classes of Facilities in 
the Hardrock Mining Industry 

34 CFR § 66.403, et seq. 

76 Fed. Reg. 11686 [proposed on March 03, 
2011] [to be codified at 8 CFR pts. 214 and 
299] 

83 Fed. Reg. 7556 [February 21, 2018] 

Continued on next page. 
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Appendix G. Formal Titles of Regulations in thfa Repo:rt, continued 

Issue 

Home Mortgage Disclosure Act 

HUBZone 

International Adoptions 

IRS Form 1099 C, Cancellation of Debt 

lead Renovation Repair and Painting 
[lRRP] Program Rules 

Minimum Wage for Contractors 

Mobility Fund Phase II Challenge 
Process 

Moratorium on Enforcement of Federal 
Contractor Requirements Against 
Hospitals 

Mortgage Servicing, Regulation Z 

National Environmental Policy Act 
[NEPA] Compliance 

Agency Title of Proposed or Enacted Rule 

Home Mortgage Disclosure [Regulation C] 

SBA HUBZONE Program 

STATE lntercountry Adoptions 

Treasury/ Information reporting for discharges of 
IRS indebtedness by certain entities. 

EPA 

DOl 

FCC 

DOl 

CFPB 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

USDA 

lead-based Paint Poisoning Prevention in Certain 
Residential Structures 

Establishing a Minimum Wage for Contractors 

FCC Establishes Challenge Process For Mobility 
Fund Phase II To Promote Access To Mobile 
Broadband Services In Rural America 

TRICARE Subcontractor Enforcement Activities 

Mortgage Servicing Rules Under the Truth in 
lending Act [Regulation Z] 

National Environmental Policy Act [NEPA] 
Compliance 

Citation to Rule 

12 CFR Part 1003 

13 CFR Part 126 

81 Fed. Reg. 62,321 [proposed on Sept. 08, 
2016] [to be codified at 22 CFR Part 96] 

26 CFR § 1.6050P-1 

40 CFR Part 7 45, Subpart E 

Exec. Order No. 13,658, 79 Fed. Reg. 9849 
[February 12, 2014] 

Order on Reconsideration and Second 
Report and Order [FCC 17-102] 

Directive 2014-01, U.S. Department 
Of labor, Office of Federal Contract 
Compliance Programs 

12 CFR Part 1026 

36 CFR Part 220 

Continued on next page. 
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Appendix G. Fo:rmal Titles of Ret,rulations in this Report, conti:rrued 

Issue 

Nonhazardous Secondary Materials 
[NHSM] 

Oil. Natural Gas, and Coal Valuation 
Rule 

Once-In, Always-In 

Paid Sick Leave For Federal 
Contractors 

Persuader Rule 

Pesticides; Certification of Pesticide 
Applicators 

Process Safety Management 

Quality System Regulation 

Regulation D 

Agency 

EPA 

DOI 

EPA 

Title of Proposed or Enacted Rule 

Solid Wastes Used As Fuels Or Ingredients In 
Combustion Units 

Consolidated Federal Oil & Gas and Federal & Indian 
Coal Valuation Reform 

Issuance of Guidance Memorandum, 
"Reclassification of Major Sources as Area Sources 
Under Section 112 of the Clean Air Act" 

Citation to Rule 

41CFRPart241 

30 CFR parts 1202 and 1206 

Memo at: www.epa.gov/sites/production/ 
f iles/2018-01 /docu ments/recla ssificatio n 
of_ma jo r_ sou rces_as_a rea_ sources_ under_ 
section_ 112_ of_the_ clea n_a i r_a ct. pdf 

DOL 
Exec. Order No. 13,706, 80 Fed. Reg. 54,697 

Establishing Paid Sick Leave for Federal Contractors [September?, 2015 ]; 29 CFR Part 13 

DOL 

EPA 

Rescission of Rule Interpreting '"Advice'" Exemption 
in Section 203[c] of the Labor-Management 
Reporting and Disclosure Act 

Pesticides; Certification of Pesticide Applicators 
Rule: Reconsideration of the Minimum Age 
Requirements 

DOL/ OSHA Executive Order - Improving Chemical Facility Safety 
and Security 

HHS/ FDA Quality System Regulation 

Eliminating the Prohibition Against General 

83 Fed. Reg. 33826 [effective August 16, 
2018][to be codified at 29 CFR 405 and 406] 

82 Fed. Reg. 60195 [December 19, 2017] 

Exec. Order No. 13,650, 78 Fed. Reg. 48029 
[August 1, 2013] 

21 CFR Part 820 

SEC Solicitation and General Advertising in Rule 506 and 17 CFR Parts 230, 239 and 242 
Rule 144A Offerings 

Continued on next page. 
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Appendix G. Formal Titles of Regulations in thfa Repo:rt, continued 

Issue 

Removing Barriers to Wireless 
Infrastructure Deployment 

Risk Management Program [RMP] 
Rule 

Risk Reduction and Crew Size 
Proposed Rules 

Section 409A 

Silica Rule 

Small Disadvantaged Business [SOB] 

Steam Electric 

Agency 

FCC 

EPA 

DOT 

Treasury/ 
IRS 

Title of Proposed or Enacted Rule 

Accelerating Wireline and Wireless Broadband 
Deployment by Removing Barriers to Infrastructure 
Investment 

Accidental Release Prevention Requirements: Risk 
Management Programs Under the Clean Air Act 

Train Crew Staffing 

Application of Section 409A and effective dates. 
Exempting Small Private Companies from the 
Penalties and Requirements Associated with 
Deferred Compensation Arrangements Under 
Internal Revenue Code Section 409A 

DOLi OSHA Occupational Exposure to Respirable Crystalline 
Silica 

SBA 

EPA 

8[a] Business Development/Small Disadvantaged 
Business Status Determinations 

Postponement of Certain Compliance Dates for the 
Effluent Limitations Guidelines and Standards for 
the Steam Electric Power Generating Point Source 
Category 

Citation to Rule 

83 Fed. Reg. 46812 [September 14, 2018] 

83 Fed. Reg. 24850 [May 30, 2018] 

81 Fed. Reg. 13917 [proposed March 15, 
2016][to be codified at 49 CFR 218] 

26 CFR § 1.409A-6 

29 CFR Parts 1910, 1915, and 1926 

13 CFR Part 124 

82 Fed. Reg. 43494 [September 18, 2017] 

Continued on next page. 
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Appendix G. Fo:rmal Titles of Ret,rulations in this Report, conti:rrued 

Issue 

Stormwater Permits - Multi-Sector 
General Permit 

System For Award Management 

Tip Rules 

Tobacco Deeming 

Toxics Release Inventory 

US Coast Guard Safety and Security 
Plan Rules 

WOTUS, Waters of the United States 

Agency 

EPA 

SBA 

DOL 

HHS/ FDA 

EPA 

OHS 

EPA, 
CORPS 

Title of Proposed or Enacted Rule 

Final National Pollutant Discharge Elimination 
System [NPDES] General Permit for Stormwater 
Discharges From Industrial Activities 

System for Award Management. 

Tip Regulations Under the Fair Labor Standards Act 
[FLSA] 

Deeming Tobacco Products To Be Subject to the 
Federal Food, Drug, and Cosmetic Act, as Amended 
by the Family Smoking Prevention and Tobacco 
Control Act 

Toxic Chemical Release Reporting: Community 
Right-To-Know 

Vessel Security 

Addition of an Applicability Date to 2015 Clean 
Water Rule 

Citation to Rule 

80 Fed. Reg. 34403 

48 CFR Part 52, Subpart 52.204-7 

82 Fed. Reg. 59562 [proposed on December 
15, 2017] [to be codified at 29 CFR 531] 

21 CFR Parts 1100, 1140, and 1143 

40 CFR Part 372 

46 CFR 140.660 

33 CFR 328, 40 CFR 110,112, 116-17, 122, 
230, 232, 300, 302, 401 

Continued on next page. 

Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 73 

ED _0023648_00003807-00075 



Appendix G. Formal Titles of Regulations in thfa Repo:rt, continued 

Issue Agency Title of Proposed or Enacted Rule Citation to Rule 

WOTUS, Waters of the United States 
EPA, 

CORPS 
Recodification of Preexisting Rule 83 Fed. Reg. 32227 [July 12, 2018] 

Agency Abbreviations 

CFPB Consumer Financial Protection Bureau FSIS Food Safety and Inspection Service 

OHS Department of Homeland Security FWS Fish and Wildlife Service 

DOC Department of Commerce HHS Department of Health and Human Services 

DOI Department of Interior IRS Internal Revenue Service 

DOJ Department of Justice NOAA National Oceanic and Atmospheric Administration 

DOL Department of Labor OSHA Occupational Safety and Health Administration 

DOT Department of Transportation SBA Small Business Administration 

EPA Environmental Protection Agency SEC Securities and Exchange Commission 

FAA Federal Aviation Administration STATE Department of State 

FCC Federal Communications Commission TREASURY Department of Treasury 

FDA Food and Drug Administration CORPS U.S. Army Corps of Engineers 

FMCSA Federal Motor Carrier Safety Administration USCIS Citizenship and Immigration Service 

FS Forest Service USDA Department of Agriculture 
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U.S. SMALL BUSINESS ADMINISTRATION 

U.S. Small Business 
Administration 
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Message 

From: Bolen, Brittany [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =31E872A6911143 72B5A6A88482A66E48-BOLE N, BRIT] 

Sent: 11/27/2017 6:32:12 PM 

To: Samantha Dravis (dravis.samantha@epa.gov) [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =ece53 f0610054e669d9dffe0b3a842df-Dravis, Sam] 

Subject: FW: revising hearing material 

Attachments: BB nb draft hearing prep and Q and A Nov 27.docx 

From: Nickerson, William 
Sent: Monday, November 27, 2017 11:33 AM 
To: Lovell, Will (William) <lovell.william@epa.gov>; Owens, Nicole <0wens.Nicole@epa.gov>; Bolen, Brittany 
<bolen.brittany@epa.gov>; Feeley, Drew (Robert) <Feeley.Drew@epa.gov> 
Cc: Curry, Bridgid <Curry.Bridgid@epa.gov> 
Subject: RE: revising hearing material 

Brittany, 

Here is an updated version of the hearing materials. 

We've re-ordered into the major sections you requested, added a few more questions that 
were posed at previous hearings, and done some minor cleanup. Redline is retained in this 
version (except for the cutting and pasting of existing text-that got too messy). 

I've made contact with OCIR to see if they have prior responses for any of these topics that we 
can draw from. 

Bill 

William (Bill) Nickerson 
Associate Office Director 
Office of Regulatory Policy and Management 
Office of Policy 
Phone: (202) 566-0326 

From: Lovell, Will (William) 
Sent: Monday, November 27, 2017 6:30 AM 
To: Owens, Nicole <Owens.Nicole(oJepa.gov>; Bolen, Brittany <bolen.brittany@epa.gov> 

Cc: Nickerson, William <Nickersori.William@:gp_?.-.RQY>; Curry, Bridgid <Curry.Bridg[_ct_@.?.P..?..,W.?.Y..> 
Subject: RE: revising hearing material 

Good morning, all, 
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Brittany provided hand-written edits for this document, which I converted into Word. Please note that Drew Feeley 
provided the highlighted answers. 

From: Owens, Nicole 
Sent: Friday, November 24, 2017 2:43 PM 
To: Bolen, Brittany <bolen.brittany(Wepa.gov> 
Cc: Nickerson, William <f\Jickerson.William(@epa.gov>; Curry, Bridgid <Curry.Bridgid@ep;:1ogov>; Lovell, Will (William) 
<lovell.william@epa.gov> 
Subject: revising hearing material 

Hi Brittany-

Attached is revised material. This includes information about the status of important rules. We've also added a few 
more questions and answers (including a condensed version of the questions and answers Drew provided). We suggest 
meeting on Monday, once you have had a chance to review this and the background material, to talk about next steps, 
including providing additional answers, questions to make sure the committee staff ask you, and any additional 
information we may get from OCIR on Monday. 

Thanks, 
Nicole 
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Message 

From: Bolen, Brittany [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =31E872A6911143 72B5A6A88482A66E48-BOLE N, BRIT] 

Sent: 11/22/2017 9:05:15 PM 

To: Lovell, Will (William) [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/cn=Recipients/cn=3b150bb6ade640f68d744fadcb83a73e-Lovel I, Wil]; Feeley, Drew (Robert) 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ cn=abae82aa36da4d3383eae 19a8efa683c-Feeley, Rob] 

Subject: Fwd: draft materials for hearing prep 

Attachments: draft hearing prep and Q and A.docx; ATT0000l.htm 

Sent from my iPhone 

Begin forwarded message: 

From: "Nickerson, William" <f\Jickerson.William(oJepa.gov> 
Date: November 22, 2017 at 3:58:45 PM EST 
To: "Bolen, Brittany" <bolen.brittany@epa.gov> 
Cc: "Curry, Bridgid" <Curry.Bridgid@epa.gov>, "Owens, Nicole" <0wens.f\Jicole@epa.gov> 
Subject: draft materials for hearing prep 

Brittany, 

I'm sending what we have right now. It is dearly still a draft, and Nicole and 
Bridgid will continue to work on it on Friday. The attached document has multiple 
placeholders, unanswered questions, and a variety of questions that you may or 
may not need to prepare for. Please consider this an early draft. 

There are a few main sections to the document. 
1. 

2. 

3. Deliberative Process I Ex. 5 
4. <!--[if !supportlists]--><!--[endif]-->Current status for individual, high profile rules 

(this is a placeholder; we are still compiling the information) 
s. <!--[if !supportlists]--><!--[endif]-->Examples of possible tougher questions you 

might want to prepare for that are farther afield 

We will continue to refine this in the days to come. 

Bill 
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Message 

From: Bolen, Brittany [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =31E872A6911143 72B5A6A88482A66E48-BOLE N, BRIT] 

Sent: 4/18/2018 10:34:46 PM 

To: Clint Woods (woods.Clint@epa.gov) [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =bc65010f5c2e48f 4bc2aa050d b50d 198-Woods, Cl in] 

Subject: FW: Remands or Vacatur of rules: 2017 OGC memo 

Attachments: Rules in Litigation Paper final 9.25.17 FINAL.docx 

From: Siciliano, CarolAnn 
Sent: Tuesday, April 17, 2018 9:47 AM 
To: Schwab, Justin <Schwab.Justin@epa.gov>; Bolen, Brittany <bolen.brittany@epa.gov> 
Cc: Simons, Andrew <Simons.Andrew@epa.gov> 
Subject: Remands or Vacatur of rules: 2017 OGC memo 

Justin & Brittany-Attached is a memorandum OGC/CCILO prepared last year regarding remands (or 
vacatur) of rules. I hope it's helpful. If you have any questions or seek additional information or 
analysis, please let us know. 

Carol Ann Siciliano 
Associate General Counsel 
Cross-Cutting Issues Law Office 
Office of General Counsel 
U.S. Environmental Protection Agency 
(202) 564-5489 
siciliano.carolann@epa.gov 
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Message 

From: Bolen, Brittany [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =31E872A6911143 72B5A6A88482A66E48-BOLE N, BRIT] 

Sent: 12/20/2017 10:58:57 PM 

To: Nickerson, William [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =148f2c lc05b54f358e29c59b841664aa-Wn i cker] 

Subject: RE: Deregulatory web page update 

Attachments: Deregulatory web mockup_12.20.18_BB.docx 

Hi Bill - Please hold off on going live this week until I am able to review a final mock up that incorporates the edits and 
addresses the comments I've attached. I spoke with Will this afternoon about this, and he should be following up with 
you on this tomorrow or Friday - as I will be out of the office. 
Thanks, 
Brittany 

From: Nickerson, William 
Sent: Wednesday, December 20, 2017 3:27 PM 
To: Bolen, Brittany <bolen.brittany@epa.gov> 
Subject: RE: Deregulatory web page update 

It sounds like I had a different take away from that meeting; can you confirm if this is ok and if not we can 
make revisions. 

Deliberative Process I Ex. 5 

Let me know if that approach is ok. 

Once this issue is resolved, and since you forwarded the final comms plan, I assume we should go live this 
week. 

Bill 

From: Bolen, Brittany 
Sent: Wednesday, December 20, 2017 11:05 AM 
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To: Nickerson, William <Nickerson.Williarn@epa.gov> 
Subject: RE: Deregulatory web page update 

Hi Bill - my only outstanding question is whether we can - as we discussed at our meeting on this last month - remove 
! ! 

! Deliberative Process/ Ex. 5 ! 
i i 
i--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

Please let me know if you feel strongly otherwise. 
Thanks, 
Brittany 

From: Nickerson, William 
Sent: Wednesday, December 20, 2017 9:35 AM 
To: Bolen, Brittany <bolen.brittany@Jepa.gov> 
Subject: RE: Deregulatory web page update 

Just a gentle reminder about this. We are holding for any final edits from you and confirmation that the comms 
materials are ready before we launch the new page. Thanks. 

From: Nickerson, William 
Sent: Monday, December 18, 2017 5:22 PM 
To: Bolen, Brittany <bolen.brittany@epa.gov> 
Cc: Lovell, Will (William) <lovell.william(@ep21ogov>; Germann, Sandy <Germann.Sandy@epa.gov>; Owens, Nicole 
<Owens. Nicole@epa.f_'.ov> 
Subject: Deregulatory web page update 

Brittany, 

Please find attached a mockup of the deregulatory web page, in red line, showing changes we have made now 
that the reg agenda has published. Also note that all the rule titles and RINs will be hyperlinked in the final 
version, but this work is still ongoing. Please let us know if you have any additional edits to this page. Pending 
your feedback and confirmation we are ready with com ms materials, we can launch the page this 
week. Thanks. 

Bill 

William (Bill) Nickerson 
Associate Office Director 
Office of Regulatory Policy and Management 
Office of Policy 
Phone: (202) 566-0326 

From: Owens, Nicole 
Sent: Friday, December 15, 2017 4:42 PM 
To: Bolen, Brittany <bolen.brittany@epa.gov> 
Cc: Lovell, Will (William) <lovelLwilliam@epa.gov>; Nickerson, William <Nickerson.William@epa.gov>; Muellerleile, 
Caryn <Muellerleile.Caryn@Jepa.gov>; Germann, Sandy <Germann,Sandy@epa,gov> 
Subject: RE: Deregulatory web page update 
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Hi. 

On Monday we'll provide you with the last bit of text regarding the Reg Budget for your review. We can be ready to 
launch the site on Wednesday. Do you or Liz have any comments on the communication materials? We'll need to 

finalize those before Wednesday as well. 

Nicole 

From: Bolen, Brittany 
Sent: Friday, December 15, 2017 1:46 PM 
To: Owens, Nicole <OwensJ\J1rnle@epa.gov> 
Cc: Lovell, Will (William) <lovell.william@epa.gov>; Nickerson, William <Nickerson.William@epa.gov>; Muellerleile, 
Caryn <Muellerle1le.Caryn@epa.gov>; Germann, Sandy <Germann.Sandy@epa.gov> 
Subject: RE: Deregulatory web page update 

Hi Nicole-
As you may have seen in yesterday's press release on the Reg Agenda, we included a sentence at the end indicating we 

would be launching this website in the near future. Liz Bowman in OPA supports the webpage, so please proceed as 
planned. Do you have an idea of when the webpage will go live? 
Thanks, 
Brittany 

From: Owens, Nicole 
Sent: Wednesday, December 6, 2017 9:44 AM 
To: Bolen, Brittany <bolen.brittany@Jepa.gov> 
Cc: Lovell, Will (William) <lovell.william@.§:.P!},_gqy>; Nickerson, William <Nickerson.William@.fJ?.!},_gqy>; Muellerleile, 
Caryn <Muellerleile.Caryn@Jepa.gov>; Germann, Sandy <Germann.Sandy@epa.gov> 
Subject: Deregulatory web page update 

Hello Brittany, 

We received word today from OM B thatl_ __________________________________________________________ Deliberative_ Process_/_ Ex. 5 ___________________________________________________________ i 
:._ ____________ __j I hope your communications indicate the same information. 

In the meantime, we've worked on an additional mockup of the new Deregulatory epa.gov page that we discussed with 
you just before Thanksgiving. You'll note a few things missing from this page, which will need to be added once the fall 

2017 agenda publishes: 

• RIN hyperlinks 

• Hyperlinks for a few new actions 

• Reg budget summary information and link to OM B's site about it 

Tomorrow we'll begin working with the programs to make sure all of the reg page links are correct. 

Also attached for your reference are the comms materials we developed for this page and for the decommissioning of 
both Reg DaRfn and the AIL page. If you are comfortable with all of the attached, we can start creating the actual new 
web page, and working with OPA to review all materials. 

Thanks, 
Nicole 
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Message 

From: 

Sent: 

To: 

Bolen, Brittany [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =31E872A6911143 72B5A6A88482A66E48-BOLE N, BRIT] 

12/11/2017 2:51:16 PM 

Bowman, Liz [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =c3d4d94d3e4b4bl f80904056703ebc80-Bowma n, Eli] 

Subject: Fwd: Deregulatory web page update 
Attachments: Deregulatory web mockup-20171205.docx; A TT0000l.htm; Comms-Dereg-AIL-RegDaRRT-vl.docx; A TT00002.htm 

Here is the email/webpage mockup I mentioned. Thanks! 

Begin forwarded message: 

From: "Bolen, Brittany" <bolen.briU:any@epa.gov> 

Date: December 7, 2017 at 11:14:47 AM EST 

To: "Liz Bowman (bowrnan.liz@_qp9_J;_Qy.)" <bowman.liz@_qpiJ.ef.tQY..> 

Subject: FW: Deregulatory web page update 

Hey Liz - I'm sure you're tied up with hearing coverage, but I wanted to bring the following to your 

attention. Let me know when you're free to discuss. 

Deliberative Process I Ex. 5 

Thanks, 

BB 

From: Owens, Nicole 
Sent: Wednesday, December 6, 2017 9:44 AM 
To: Bolen, Brittany <bolen.brittany@epa.gov> 

Cc: Lovell, Will (William) <lovelLwilliam@epa.gov>; Nickerson, William <Nickerson.William@epa.gov>; 
Muellerleile, Caryn <Muellerleile.Caryn@epa.gov>; Germann, Sandy <Germarm.Sandy@epa.gov> 

Subject: Deregulatory web page update 

Hello Brittany, 

We received word today from 0MB thatj Deliberative Process/ Ex. 5 j 

!__Deliberative Process_i_Ex._5 _i I hope your co~munications indicate the same information. · 
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In the meantime, we've worked on an additional mockup of the new Deregulatory epa.gov page that we 
discussed with you just before Thanksgiving. You'll note a few things missing from this page, which will 
need to be added once the fall 2017 agenda publishes: 

• <!--[if !supportlists]--><!--[endif]-->RIN hyperlinks 

• <!--[if !supportlists]--><!--[endif]-->Hyperlinks for a few new actions 

• <!--[if !supportlists]--><!--[endif]-->Reg budget summary information and link to OM B's site 
about it 

Tomorrow we'll begin working with the programs to make sure all of the reg page links are correct. 

Also attached for your reference are the com ms materials we developed for this page and for the 
decommissioning of both Reg 0aRRT and the All. page. If you are comfortable with all of the attached, 
we can start creating the actual new web page, and working with OPA to review all materials. 

Thanks, 
Nicole 
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Message 

From: Bolen, Brittany [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =31E872A6911143 72B5A6A88482A66E48-BOLE N, BRIT] 

Sent: 2/6/2018 3:12:25 PM 

To: 'William Lovell (lovell.william@epa.gov)' [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =3b 150bb6ade640f68d7 44 fadcb83a 7 3e-Lovel I, Wi I] 

Subject: FW: Materials to go to the Acting AA's for the EO 13783 report 

Attachments: OAR Energy EO Examples.pdf; OCSPP Energy EO Examples.pdf; OLEM Energy EO Examples.pdf; OW Energy EO 

Examples.pdf; DRAFT COVER MEMO TO PROGRAMS ON ENERGY EO 2017-06-22.docx 

From: Rees, Sarah 
Sent: Thursday, June 22, 2017 12:20 PM 
To: Dravis, Samantha <dravis.samantha@epa.gov>; Bolen, Brittany <bolen.brittany@epa.gov> 
Cc: Corrales, Mark <Corrales.Mark@epa.gov>; Nickerson, William <Nickerson.William@epa.gov>; Kime, Robin 
<Kime.Robin@epa.gov> 
Subject: Materials to go to the Acting AA's for the EO 13783 report 

Hi folks - attached is a draft of an email from Samantha to the acting AA's/DAA's regarding getting their input on ideas 
for actions to discus in the EO 13783 draft report, as well as the list of examples of potential ideas by program area. 

For the cover email, changes are in red; I added the sentence we discussed on Tuesday and am also suggesting that 
Mandy be cc'd. 

For the lists of example ideas, we've made the following changes: 

• Added exam p I es. from_ the fo 11 owing_:_·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

Deliberative Process I Ex. 5 

• Edited the title 

• Split into program-specific documents 

• Minor editing for clarity/ proofreading 

• Added watermarks and PDF format 

FYI, note that we looked at AAPCA's comments; it appears that NACAA did not submit comments to the docket. 

Let me know if you have any other comments on this; I'd like for this to go out to out under Samantha's name today so 
that we can start working with the programs. 

Cheers, 
Sarah 

Sarah L. Rees, Ph.D. 
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Director, Office of Regulatory Policy & Management 
US EPA- Office of Policy 
(202) 564-1986 (o) I l_Personal Phone/Ex._6 :(m) 
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Message 

From: 

Sent: 

To: 

Subject: 
Attachments: 

Bolen, Brittany [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =31E872A6911143 72B5A6A88482A66E48-BOLE N, BRIT] 
2/6/2018 3:08:35 PM 

'William Lovell (lovell.william@epa.gov)' [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =3b 150bb6ade640f68d7 44 fadcb83a 7 3e-Lovel I, Wi I] 

there may be some duplicates here 
Transcript of EPA Office of Air and Radiation Stakeholder Conference Call (held 4.24.2017).pdf; OAR Memo Executive 

Order 13777 FINAL_5_15_17.pdf; OW response May 15 EO 13777.docx; EPA-HQ-OW-5-2-

2017UPDATED_for _docket_May_15.docx; OLEM Outreach and Meeting Summaries EO 13777 _May_15_2017.docx; 
OLEM Stakeholder Comments EO 13777 _May_15_2017.xlsx; RegulatoryReformOptions-OCSPP _2070-05-15.pdf; 

OSDBU Regulatory Reform Recommendations 5.15.17.docx; OSDBU Executive Order 13777 Public Feedback 

Matrixl.xlsx; E013777OCIR.DOCX 

From: Nickerson, William 
Sent: Tuesday, May 16, 2017 10:11 AM 
To: Bolen, Brittany <bolen.brittany@epa.gov> 
Subject: RRTF submissions 

I haven't seen one yet from OEI or regional comments compiled by OCIR. 

Attached are 

OAR (RRTF submittal and transcript of the meeting) 
OW (RRTF submittal and transcript of the meeting) 
OLEM (RRTF submittal and summary of comments from their meeting) 
OCSPP (RRTF submittal) 
OSDBU (RRTF submittal and summary of comments from their meeting) 
OCIR (summary of the Big 10 and NGA meetings) 
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May 2, 201 7 US EPA, Office of Water Listening Session on Reducing 
Regulatory Burden: Transcript of Verbal and Written Comments 

In response to Executive Order 13777 (Enforcing the Regulatory Reform Agenda), on May 2, 

2017 EPA's Office of Water held a three hour listening session by telephone and web conference 

to get public input on existing water regulations that could be repealed, replaced or modified to 

make them less burdensome. More than 850 people joined in with participants giving either 

verbal or written comments. The transcript of these comments (edited to remove extraneous 

comments such as operator instructions or participants commenting on the sound quality) are 

below. 

Christine Ruf: I'm Christine Ruf, the Associate Director of the Water Policy Staff here at 

EPA I'll be facilitating today's call along with two other colleagues from 

Water Policy staff 

Sandy Evalenko: Good morning. My name is Sandy Evalenko. I'm the Senior Regulatory 

Manager for the Office of Water on the Water Policy Staff 

Bob Rose: 

Christine Ruf: 

Good morning. My name is Bob Rose and I'm a Senior Policy Analyst also 

with the Water Policy Staff 

Thank you, Bob and Sandy. The Office of Water is hosting today's call 

because we're interested in hearing about the steps that EPA can take to 

reduce regulatory burdens. So let me first start by providing a quick overview 

of the listening session. 

First, we'll hear a few opening remarks from Mike Shapiro, our Acting 

Assistant Administrator for the Office of Water. And then following Mike's 

remarks, I'll provide a quick summary of the logistics for today's three-hour 

call. And then we'll turn it over to you folks for your verbal and written 

comments. 

So, Mike, I'll hand it over to you. 
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Michael Shapiro: Thanks, Christine. Good morning and thank you to everyone for joining us 

both on the phone and the web conference. My name is Michael Shapiro and 

I'm the Acting Assistant Administrator for the Office of Water. 

On February 24th of this year, President Donald Trump issued Executive 

Order 13777 on Enforcing the Regulatory Agenda. The Executive Order 

establishes the policy of the United States to alleviate unnecessary regulatory 

burdens placed on the American people. Among other things, it requires each 

agency to create a Regulatory Reform Task Force to evaluate existing 

regulations and identify any that should be repealed, replaced or modified. 

To inform these recommendations, EPA is holding today's public listening 

session so that we can listen and learn from those directly affected by our 

regulations. This includes federal state, local and tribal governments, small 

businesses, non-governmental organizations, trade associations and the 

general public, in general everyone who is impacted by our regulatory 

programs. 

To inform these recommendations - well, as well part of the Executive Order, 

we're particularly interested in regulations that you feel may no longer be 

necessary, regulations with benefits that do not justify cost, regulations that 

are redundant or inconsistent, or regulations that otherwise do more harm than 

good. 

We invite you to take this opportunity to share your views today. We also 

invite you to submit your comments to EPA's regulatory reform docket. The 

docket, which is accessible through www.regulations.gov, will remain open 

through May 15, 2017. We will give equal consideration to input provided 

through the docket or through today's listening session both via teleconference 

and the webinar. 

Both audio and written - and the written part of this listening session will be 

transcribed and submitted to the EPA docket as well as (that) received through 

other meetings and written comments will inform EPA's regulatory reform 

efforts and help us fulfill the commitment to complying with Executive Order 

13777. 
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Christine Ruf: 

Today's listening session is only one of several meetings that the EPA has 

been holding on regulatory reform. The administrator has directed the other 

EPA offices to provide recommendations and consult with their stakeholders 

in doing so just as we are doing. 

Some of you may have participated in those sessions last week or earlier this 

week. A list of all of the EPA's planned meetings can be found on our 

Regulatory Reform website. This is a big one, www.epa.gov/laws

regulations/regulatory-reform. I know everyone got that. 

Under the Executive Order, the Regulatory Reform Task Force is tasked to 

provide and report to EPA's administrator detailing the agency's program -

progress by May 26th. 

Once again, thank you for joining us today. I'm going to tum it back over to 

Christine for some logistics for today's call. 

OK. Thank you, Mike. And I think our sounds as improved on the Adobe 

Connect line. As you know we are broadcasting by telephone and by Adobe 

Connect. 

By those that joined us by the conference today, you will be able to submit 

written comments through the chat module and see other comments that are 

written. We posted a one-page PowerPoint at the top, about the goals of 

today's meeting and where you can find EPA's docket. We requested through 

written remarks be suitable for posting and be concise. But folks on the 

webinar will not be able to provide verbal input. 

For those joining by phone who pre-registered, everyone has two minutes to 

deliver your remarks. We realize this is a short amount of time but we wanted 

have as many people voicing their comments today as possible. 

At the one and a half minute mark you will hear short chime saying that you 

have 30 seconds remaining. It will sound like this. So when you hear that 

sound, if you could start to wrap up. We may- if you go pass that two-
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minute time limit, we may interrupt you so that we can move on to the next 

speaker. 

I want to emphasize that we will be in listening mode. We do not have the 

opportunity today to answer any questions by phone or text, including those 

questions you might have about specific rules or actions. It's possible the 

callers who signed up and got a pre-registered number to call in may not end 

up having enough time to speak. If that's the case or if you have additional 

remarks that go beyond your two-minute time, please submit your comments 

to the docket as Mike indicated, and EPA will give equal consideration to 

input provided through today's session or those through the docket, 

START OF VERBAL COM~1ENTS 

Christine Lederer: OK. For a specific comment on the NPDES General Permit for Oil and Gas 

Operations, which is GMG290000 for Region 6. As the language is currently 

written, it only covers our offshore rigs when we are drilling for oil and gas. 

Operator: 

It would be good to have that language clear, that the permit coverage extends 

while we are not drilling and waiting for a contract. Many of our rigs are not 

operating and the language is not very clear and even the attorneys with the 

EPA would not give us the OK to operate under that permit. 

Our discharges are exactly the same while we are drilling or when we are not 

drilling. However they're actually less when we're not drilling. So that's the 

end of that comment. The one thing I did want to make as a general note is 

that when EPA is collecting - requiring us to collect a report data for the EPA 

to assess whether regulations need to be imposed. They really need to look at 

whether we are already collecting that information or if we have to make an 

investment in either equipment or higher outside personnel to collect that. So 

that's just some of the things that we have to deal with on our end. And that's 

it. 

Your next comment comes from the line of (Brian Mohan on) representing 

himself. 
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(Brian Monahan): (Brian Monahan) who works for 36 years in the (Comwap) Massachusetts at 

the local level. I just simply wanted to acknowledge the work of the existing 

EPA staff (while I) always sound supportive I think one thing that would help 

reduce regulatory burden is to increase staffing who can provide assistance to 

the regulated community. I think they should - EPA should build upon the 

existing partnerships with state, county and local officials. I always found that 

clear, concise enforcement in the use of (supplemental), environmental 

penalties was very helpful. 

The web pages I think should be reviewed and improved, I found them very 

good but there are certain things that are hard to find, so I think that's 

important to look at. And I just wanted to comment that I don't really think 

it's a regulatory burden, it's an obligation to protect all. Thank you very much. 

Operator: And your next comment comes from the line of (Rock Mishra) from 

(REFPET). 

(Rock Mishra): Good morning. I am (Rock Mishra) and I work for environment concerning 

the (mid-east spec) as a senior environmental engineer. Thanks for the 

opportunity to speak on this executive order on reducing regulatory burden. 

The way that (E.O.) is verdict, it seems like the environmental demolition 

cause excessive economic burden on a society and impede growth. In my 

professional career my primary focus has been water quality modeling to 

investigate water quality issues across the United States. 

Today I would like to present a case how the regulation related to my research 

and profession can help a society and provide an economic boast. As a native 

ofindia who visits India regularly to meet family and the water research 

faculty there, I would also draw contrast by focusing on the effect of 

ineffective and pure regulations. 

The U.S. has made a significant progress since the Clear Water Act of 1972. 

It is a vast amount of work that needs to be done to ensure clean and healthy 

water ways. Just focusing on surface water there are existing regulations that 

limit the number of pollutants that can enter a water body without negatively 
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Operator: 

Beth Stewart: 

affecting its intended use, such as drinking water leakage. These regulations 

may appear burdensome to the entities which ( discussed) the water body, but 

the resulting positive economic effect of cleaner water can only (ousted). 

Cleaner surface water ensures that the downstream communities can get 

cleaner drinker water (process). In contrast (fewer) ineffective regulations 

and enforcement in some developing nations such as India can tum the entire 

rivers into (sewer) channel. I have witnessed community of the (starting 

region ways) on cities and factories directly into the water body. The 

unregulated discharge (deserves) many preventive water-borne disease. 

I have witnessed drinking water pipes going right to the (ways of show). 

There are simply no incentive for the discharges to process the pollutants. 

Proper regulations for surface water ensures that the current and future 

populist are not constantly affected by water-borne diseases and can realize 

the full economic potential while using these natural resources. Innovative 

research improves our understanding of how to address pollution more 

effective and what new pollutants must be addressed. 

If anything water-related research must be funded to enhance our scientific 

understanding of the current and future issues affecting the availability of 

clean water to the cities of United States. Thank you. 

Your next comment comes from the line of Beth Stewart from Cahaba River 

Society. 

Good morning. The Cahaba River is the main drinking water source for the 

Birmingham area and a global biodiversity treasure but increasingly degraded 

and not achieving water quality restoration goal. Clean water regulations 

needs to be strengthened not weakened. Clean water is essential to our health, 

our businesses, biological diversity, our quality of life and the majority of 

American support clean water protection. These are not burdens. 

The EPA needs to step up its game. Many programs under the Clean Water 

Act are not achieving the goals of the act because of inadequate regulatory 

systems and too many loopholes. Nonpoint source pollutions flow protection, 
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Operator: 

Luke Frazza: 

drinking water safeguard, storm water (consoles) are example. Under no 

circumstances should regulatory change reduce existing clean water or 

drinking water protection. 

Any proposal should be analyzed based on sound science with inclusive 

opportunity for diverse public participation and education. We need strong 

federal regulations because our state is not doing near enough to restore 

degraded rivers especially from flow, storm water runoff and waste water. 

Without EPA our state has and would at time do less than the minimum under 

the Act, and the minimum is not achieving the goals of the Act to clean up our 

water and protect it. 

The waters in the U.S. rule is a science-based necessary restoration of the 

scope of the Clean Water Act. Don't weaken it and allow uncontrolled 

pollution discharge that will eventually make its way into water resources that 

people and wildlife depend on. In 2002 it was only because of the original 

(specific) Act that we were able to stop horrendous chicken processing ways 

into small seasonal creak that eventually (sour) our entire river above the 

drinking water intake. Without the new rule this could go unchecked. 

Please increase your focus on environmental justice and protecting 

communities with color and low-income from environmental impact. Provide 

the external civil rights compliance office, adequate funding to ensure civil 

rights complaints are timely addressed. Three complaints in Alabama have 

impending unaddressed for two to nearly four years. Expect that state and 

local agencies that apply for federal funding demonstrate they have adequate 

financial resources, personnel, legal authority and effective program to ensure 

that (desperate) impact on minorities are prevented. Thank you. 

Your next comment comes from the line of Luke Frazza from National 

Environmental Banking Association. 

Thank you. Ecosystem services like Clean Air and Water are required for 

human well-being providing economic and non-economic benefits. Wetland 

filter and store water naturally creating urban and agricultural runoff by 

reducing pollutants, lowering nitrate and trapping sediments. Wetlands 
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Operator: 

provide water during droughts and they soak up runoff and flood waters 

avoiding ( cause of) flood damage. They sustain essential habitat for wildlife, 

birds and fish to feed, nest, breed, spawn and rear their young. 

The National Environmental Banking Association represents environmental 

banks across the U.S. This industry's phenomenal success was formalized in 

2008 with the final rule for mitigation which put mitigation banks as the top 

priority in the hierarchy of mitigation options. Today these banks drastically 

reduce permitting time and regulatory staff and are the most dependable 

option for mitigation. 

Private investors are lined up to build these banks to enable compensatory 

mitigation through preservation in order to meet government requirements, 

but they need the rules to be applied consistently. Too often the 2008 rule is 

not uniformly applied and the mitigation hierarchy not followed. 

Regulatory adherence for the 2008 rule and the mitigation hierarchy will 

remove unfair competitions of private industry and will resolve the historical 

conflicts between economic development and responsible. 

It will unleash private investment in wetlands, streams, (species) and other 

environmental restoration fueling infrastructure and business expansion. The 

environmental (alteration) industry accounted for approximately 126,000 jobs 

in the U.S. in 2014. The National Environmental Banking Association 

believes that if EPA will strictly and consistently implement the 2008 rule and 

its hierarchy regulatory burden will be reduced, private sector jobs will be 

created and sustained and local economies will be boasted. Thank you. 

Your next comment comes from the line of Andrew Grinberg for Clean Water 

Action. 

Andrew Grinberg: Hi there. My name is Andrew Grinberg. I'm with Clean Water Action. I 

appreciate the opportunity to comment and I thank the Office of Water for all 

their hard work protecting our most vital resources. Clean Water Action, our 

organization strongly objects to the promise behind Executive Order 13777 

and this whole process. Regulations including environmental and health 
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protections are not holding back our country. On the contrary regulations that 

protect our water and health are some of the most powerful driving forces for 

out economy and our communities. 

We need more protections for water not less. Whether it's water for drinking, 

fishing, swimming, boating, irrigation, food production, brewing other 

industries clean water is the essential input. It's the foundation of our healthy 

communities. The benefits of environmental and health regulations have 

repeatedly been shown to far outweigh the cost and we hope that this process 

takes an honest look at the many benefits of regulation. For any regulation 

under review EPA must quantify all the benefits, not just the cost. That 

includes cost in water treatment, cost to downstream communities, health

related cost including medical bills, lost productivity as a result of missed 

work days from pollution-related illness and even death. 

2013, OJVIB study found that the benefits ofregulations far outweigh the cost 

across numerous agencies. At EPA though the benefits are most striking, over 

the preceding decade the benefits of EPA regulations were as high as $600 

billion and only cost the economy as much as 45 billion. This excellent return 

on investment is even more stark when looking at cost and benefits of source 

water protection. According the EPA website every dollar spent on protecting 

a drinking water source results in savings of $27 on water treatment. 

With such clear benefits at relatively low cost rather than looking for 

regulations to cut EPA should be working to develop new protections that 

bring with them even greater benefits. EPA's own policy dictates that it must 

prioritize drinking water protection. Since 1980 it has been the agency's 

policy as part of its human health criteria not to pass on the burden of water 

pollution to drinking water users or the providers who are responsible for 

treatment. 

Clean Water Action strongly objects to rolling back any protections for 

drinking water, our nation's water ways or public health. A number of 

regulations have already been named by this administration and others have 

been identified by polluting interest for potential rollbacks in other 

stakeholder meetings, so we want to flag those. First and foremost the clean 
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Operator: 

John Divine: 

water rule which protects drinking water sources for one in three Americans. 

The steam electric ELGs which keeps toxic chemicals from power plants out 

of our water ways. 

And finally unconventional oil and gas ELGs which prohibits waster water 

from fracking and other ... 

Your next comment comes from the line of John Divine, from National 

Resources Defense Council. 

On behalf ofNRDC, more than 2 million members and supporters please don't 

sacrifice our water to a reckless and unfounded search for allegedly 

burdensome regulations without a meaningful detailed investigation of the 

benefits that Americans get from rules. Water's value becomes clear when 

there's a drought, a sewage spill, a boil-water alert or a closed beach. But that 

value is there everyday. 

Accordingly the Clean Water Act directs EPA to develop federal regulations 

in order to restore and maintain the integrity of the nation's waters. Congress 

adapted this framework in 1972 to fix weak laws that allowed water waste to 

literally catch fire and others to become biologically dead. EPA rules under 

the act provides significant benefits, discharge limits for 58 industries set a 

level playing field for tens of thousands of facilities and prevent more than 

700 billion pounds per year of toxic water pollution. 

Wetland protection regulations help reduce flood risk, benefiting people 

owning approximately 800 to 900 billion in property located in flood plains. 

But the Act's work isn't done. Most water bodies assessed don't meet one or 

more data established standards designed to protect uses like swimming and 

fishing. During 2004 to 2009 the rate of Wetland loss accelerated 140 

percent, nitrogen and phosphorus caused serious harms across the country. 

Without a basis to presume environmental protections are hurting the 

economy the administration seemed bound to undermine beneficial clean 

water rules and for these remaining challenges by seeking complains about 

existing safeguards. EPA allowed only four and half weeks for public input 
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Operator: 

Maia Raposo: 

on the value of all agency safeguards adapted in its 46 years plus history, and 

today's session allows only a few of us to speak. 

That's bad enough but the administration couldn't even wait for this sham 

process before rolling back the protections they most want to kill. Take the 

clean water rule which ironically is estimated to produce as many as $572 

million a year in benefits and to exceed cost while improving protections for 

the kinds of water that feed drinking water supplies of 117 million Americans. 

Administrator Pruitt and President Trump has targeted this from the 

beginning. 

Americans strongly protect ... 

Your next comment comes from the line of Maia Raposo from W aterkeeper 

Alliance. 

Hi my name is Maia Raposo and I'm the Director of Comminutions & 

Marketing at Waterkeeper Alliance. Waterkeeper Alliance strengthens and 

grow the global network of grassroots leaders protecting everyone's right to 

clean water. We are comprised of 320 waterkeeper organizations and 

affiliates in 35 countries in six continents covering over 2.5 million square 

miles of watersheds. 

Waterkeeper Alliance and our 165 waterkeeper organizations and affiliate in 

the U.S. work closely with communities to protect and preserve local 

waterways. We have first-hand knowledge of how important EPA regulations 

are for public health and the environment. These regulations were 

implemented to put the health of Americans before corporate interest. They 

are necessary for protecting our citizens. 

The Clean Water Act (both) U.S. policy and the appropriate legal standards 

for protecting and restoring our nation's waters. It's EPA's legal duty to 

implement these policies and standards. EPA does not have the authority to 

alleviate industry of their legal obligation to comply with laws. There is not 

evidence that environmental safeguards prevent job growth. In reality clean 

water is the economic lifeblood of many American communities. 
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Operator: 

Anglers alone generated nearly $115 billion in economic activity in 2011, 

(breathing) life into rural communities and supporting more than 1 million 

jobs. The only entities that benefit from revoking or weakening regulations 

are companies that will increase process by pushing pollution cost on to 

communities. If EPA rolls back environmental protections American citizens 

will suffer the cause of painted drinking water sources, fish that are unsafe to 

eat and the closure of recreational areas due to dangerously high pollution 

level. 

Finally the rate at which this regulatory review is happening is irresponsible, 

environmental regulations have many complex interactions with federal and 

state statutes and laws that cannot be accurately assessed in such a short 

timeframe. The public needs more time to comment on specific regulations 

that have been I.D.'d for repeal replacement or modification. Thank you for 

this opportunity to speak. 

And your next comment comes from the line of Julia Anastasio from 

Association of Clean Water Administrators. 

Julia Anastasio: Good morning and thank you for providing us with the opportunity to provide 

comments on the executive order. My name is Julia Anastasio and I'm the 

Executive Director & General Counsel for the Association of Clean Water 

Administrators. ACW A is an independent, non-partisan national organization 

of state and interstate water program managers who on a daily basis 

implement the water quality programs of the Federal Clean Water Act. 

Many of our members have responsibility for clean water programs, drinking 

water programs and groundwater protection programs. In order to advance 

the most focused and results-oriented program as possible, EPA must 

maintain a priority of involving states early in this process. And as you 

undertake this process we would like to provide you with the following high

level principles to guide your work. 

Jointly prioritized regulatory review actions with your state water quality 

program partners ACW A is here to service your conduit. States and EPA 
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Operator: 

Peg Bostwick: 

must work together to maintain the current progress, avoid future declines in 

water quality and invest in those programs areas were the most important and 

meaningful water quality benefits can be achieved. EPA headquarters, 

regions and states must jointly plan, evaluate and better orchestrate federal 

and state clean water programs to direct resources and expertise for the 

highest priority water quality problems for that region and/or state. 

Moreover do not proceed quickly, take the time to evaluate recommendations 

since these regs are complex and interwoven. And what may seem like a 

simple tweak may have quite the domino effect. Preserver enhanced 

flexibility for states to implement the Clean Water Act. Streamline processes 

and eliminate duplicative requirements, rely on sound science to guide your 

decisions. No backsliding, preserve the gains that we've already made. And 

as much as possible please limit unfunded mandates, state resources are 

already stretched very thin and any reductions in that funding will make it 

more difficult for them to continue to implement the Clean Water Act as they 

see fit in their states. 

Once again thank you for the opportunity to provide comments, and we look 

forward to working with our partners in the Office of Water. 

And your next comment comes from the line of Peg Bostwick from 

Association of State Wetland Managers. 

Good morning. This is Peg Bostwick. I'm the Senior Staff Policy Analyst 

with the Association of State Wetland Managers which is a professional non

profit organization. Our primary interest today is in speaking regarding 

Section 404 of the Clean Water Act which regulates dredge and fill activities 

in wetlands and other waters. Like other water programs Section 404 has a 

very long 40-year history of cooperative federalism, this is nothing new for us. 

Under 404, qualified states and tribes maybe authorized to (some) 

administration of this program and many but not all waters of the U.S. 

However today only two states have fully taken advantage of the opportunity 

to assume the program, this is for multiple reasons but one of them is because 

of uncertainly over the scope of waters that maybe assumed under the 
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Operator: 

Jane Gerdes: 

program. This is issue will be addressed in a report to the EPA to be provided 

later this month through a federal advisory committee process that's been 

going on for a couple of years now. And we urge EPA to consider the 

majority recommendations in this report and to adapt these recommendations 

in revising EPA's Section 404 state program regulations at 40 CFR Part 233. 

I also would like to echo the previous speaker and more broadly encouraging 

EPA as it proceeds to carefully consider the extensive collaboration among 

states and tribes and federal agencies. This is very important in addressing 

multiple concerns and integrating those in the permitting process. Such 

concern is not only state and federal water quality but (hand) drinking water 

programs, flood plain management and so on. And of course we are 

concerned with providing and timely and efficient service to those land 

owners and agencies to apply for a permit. 

Any revision of the federal regulation that desynchronizes this integrated 

process may result in delays and an increase in regulatory burdens rather than 

what is intended. So we encourage you to look at these regulations in a 

context of the local administration. Thank you. 

Your next comment comes from the line of Jane Gerdes from the City of 

Peoria, Illinois. Jane your line is open. 

Oh, thank you so much. My name is Jane Gerdes I am with the Public Works 

Department at the City of Peoria, Illinois. We're a community of about 

115,000 located along the Illinois River. Today I'd like to specifically talk 

about the NPDES requirements for combined sewer overflow or CSO 

communities. And so my comments basically relate to the facts that these are 

unfunded mandates on small communities. We like clean water, we know the 

State of Illinois likes clean water, we know the EPA likes clean water. 

Everyone does but small communities are very challenged to pay for these 

unfunded mandates. 

So in order to use our resources more likely or more wisely at the local state 

and federal levels, we'd encourage EPA to let the community's technical 
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judgment stand instead of having, you know, many reviews on a state level 

and on a federal level, to allow the maximum use of adapted managements 

and project selections addressing CSO. And we'd like to have flexibility to 

change our projects, our technologies as the years go by to better avail 

ourselves of new best management practices. 

We'd also like EPA to recognize that the affordability challenges and its 2 

percent of median household income does not address things like local 

governments, municipal budget, taxing authority. If I could wrap up I love 

what EPA does, I think they should focus on providing resources and funding 

to address clean water issues. Thank you very much. 

Operator: Your next comment comes from the line of Edward Dorsey representing 

himself. 

Edward Dorsey: Hello, I'm Edward Dorsey and I want to thank you for giving me this 

opportunity to speak. I have 27 years working in regulatory programs for 

municipal POTWs. And today I just wanted to say in general that I believe 

that the regulations worked well and they worked well for years. I believe we 

need to continue to have environmental protections that have good remedies 

to enforce the regulations. I do believe that if you look specifically at some of 

the regulations there are opportunities for efficiencies to be built that will help 

small communities and help municipalities implement these regulations more 

efficiently. 

For instance under 40 CFR Part 403, the pretreatment regulations. There's a 

requirement that we inspect permitted users on an annual basis. This is not 

necessary during a five-year term if we inspected each facility twice during 

that five-year term and then perhaps if that individual was found to be 

insignificant, noncompliance and other inspection can be done. Affluent 

monitoring should certainly be done annually. Another example of 

inefficiency that could be built in relates to permit extensions when permits 

exp1re. 

Under 40 CFR 403 we're required to renew permits after a five-year period 

and there's no allowance for an administrative extension. However under 40 
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Operator: 

Mark Oliver: 

CFR Part l 226 there's an allowance for administrative extensions. I ask that 

that be also be allocated to Part 403. Finally I think that it's important that we 

look at the electronic reporting (rules chrome) 40 CFR Part 3 and allow 

electronic submission of signed PDF documents. Currently we got fax 

documents and that's a big burden, we should be able to submit them 

electronically. Again thank you very much for your hard work and I 

appreciate your consideration. 

Your next comment comes from the line of Mark Oliver representing himself. 

Hi there. My name is Mark Oliver, thanks for this opportunity to provide my 

input. I have 30 years of Clean Water Act permitting and wetland and river 

restoration for a diverse number of clients throughout the forth quarter states. 

My comments related primarily to Section 404, the Clean Water Act. I 

believe its regulations provide only a minimum standard to protect water 

quality and wildlife habitat. The EPA and the Army Corps of Engineers are 

already basically a permitting agency. They're not really a regulatory agency 

since Clean Water Act permits are pretty easy to obtain. 

The regulatory burden stems from the lack, if there is any, stems from the lack 

of personnel at EPA, Army Corps of Engineers, Fish and Wildlife Service, 

State Historic Preservation Office and tribal offices to process these relatively 

simple applications within a timely manner. It's the lack of personnel not the 

regulations that are causing time delays and burden if there is a burden. So I 

believe these agencies need to hire additional staff to turn permits around in a 

timely manner. 

Violations also need to be rigorously addressed and persecuted because a lot 

of the agencies don't have the time to deal with these issues. And then one 

last thing is the jurisdiction of irrigated wetland needs to be revised as some 

(core) districts, take jurisdictions of irrigation water that's on a slope because 

wetland becomes established on a slope. And that normally would not persist 

in nature in most cases. And so, that's one thing I would like for EPA and 

Corps to take a look at. 

That's all I have, thanks for your ability to take my input. Thanks. 
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Operator: 

Renee Hoyos: 

Your next comment comes from the line of Renee Hoyos from Tennessee 

Clean Water Network. 

Hello, thank you for the opportunity to speak with you today. As the only 

state-wide organization in Tennessee dedicated to protecting the state's 

waterways TCWN has used the EPA OW rules and regulations to help meet 

our goals of safe drinking water and clean water for use for recreation. It is 

the position of the Tennessee Clean Water Network board of director, staff 

and its members that any changes to the regulatory framework should only be 

made after extensive research and public input on the topics and not driven by 

an artificial deadline of a new administration. 

When you say making regulations less burdensome I have to ask less 

burdensome for whom? Certainly not the public. Polling show 

overwhelmingly the public wants clean water to drink. These regulations 

should not be relaxed for the convenience of industry but should continue to 

help protect the nation's waters that provide drinking water for millions of 

water and provide economic development through recreational opportunities 

for many as well. 

Industry will always find regulation burdensome but they are not the only 

ones who live here. They are happy to use the resource and then share the 

pollution with the rest ofus without having to pay their fair share of the 

burden they create. Rules and regulations that have helped protect our nation 

should not be changed in just 104 days. As a matter of fact we need more rule 

making from EPA to help protect our citizens from health threatening water 

pollution. 

TCWN is part of 10 state collaborative tracking and fighting new (trends) 

pollution in the Mississippi River, the largest watershed in the U.S. and the 

third largest in the world. Right now states in the Mississippi River basin 

pollute the water with so much nitrogen and phosphorus, the beaches are 

regularly closed, drinking water is under constant threat and people's pets are 

dying. We want numeric standards for new (trends) nationwide. 
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Operator: 

Eva Dillard: 

EPA has battled this problem for decades with no avail, protecting the 

Mississippi River will take more common sense regulations not less. Thank 

you for this opportunity to speak. 

And your next comment comes from the line of Eva Dillard from Black 

Warrior Riverkeeper. 

I represent Black Warrior Riverkeeper, clean water advocacy group based in 

Birmingham, Alabama. We asked EPA Director Pruitt and the President not 

to rollback federal clean water protections unless you aim is to remake the 

entire nation and the image of Alabama. Federal laws and regulations 

provided critical regulatory minimum in places like Alabama which are 

essential to protect the public health and environment. Alabama always -

already struggles to meet his minimum. We're number one in fresh water 

biodiversity but also number in rare species that at risk of extinction because 

of our failure to protect water quality. 

Diseases more commonly found in the developing world are still found in the 

areas of Alabama plagued by sewage problem. We are beginning another 

recreation season where people will swim in sewage because our 

infrastructure is failing and we don't have a consistent or robust sewage 

notification policy. This is the result when there are many programs under the 

Clean Water Act that are not operating as intended because the regulatory 

systems are not sufficiently developed, implemented, funded or enforced. 

Rolling back clean water regulations or cutting program funding weakens the 

minimum requirements in states like Alabama. You risk reigniting a race to 

the bottom that will harm the nation and the economy. Stakeholders have 

devoted years of careful study and thought to regulations like the Waters of 

the U.S. Rule, the Clean Power Plan and the Coal Combustion Residuals Rule. 

Rules like this protect the public health and environment but also afford 

certainty, debt measure goal and keep the playing field level and encourage 

innovation. 
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Operator: 

Bob Zales: 

And importantly their economic benefits exceed their cost. Please make your 

focus bringing states like Alabama inline with the rest of the nation, thank 

you. 

And your next comment comes from the line of Bob Zales from National 

Association of Charterboats. 

Yes, my name is Bob Zales II I'm President of the National Association of 

Charterboats operators. We represent Charterboats owners and operators 

across the United States and we are platforms and provide the opportunity for 

anglers to recreationally fish. 

Our comment has to do with the NPDES general vessel permit issues. And 

we've been involved with this issues since 2007 and have fortunately have 

been able to have Congress to give us a current temporary exemption to the 

requirements for this PGP requirement. 

And the fact sheets that EPA put out in 2008, they said that there were 13 

million recreational vessels, 81,000 commercial 53,000 fret and tank barges. 

The 13 million recreational vessels have been completely exempted from 

these requirements. In the charter boat industry the vast majority of charter 

boats are simply a recreational vessel that has been licensed to operate 

commercially and has to have a U.S. coast license captain to carry passengers 

for hire. There's essentially no difference at all between the vessels that we 

own and operate versus the recreational vessel. 

We're simply looking for this exemption instead of being temporary which 

runs out this coming December to be a permanent exemption because of all 

the issues that are here. This general permit would require the deck wash 

including rain runoff (inaudible) or among the many discharges that will 

require a permit to allow the discharge. These - currently we're regulated by 

the United States Coast Guard and by state resource agencies to ensure that 

the runoffs and discharges that we have comply with all the EPA's slated 

requirements. 
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Operator: 

So there's no need to burden us even further with more permitting, more log 

books, more possibilities, more liability for noncompliance and things of this 

nature. So we would recommend that this exemption, temporary that we have 

be applied permanently to the charter boat fleet in the United States. Thank 

you very much. 

And you next comment comes from the line (Dulah Abusen) from Sierra 

Club. 

(Dulah Abusen): Oh, thank you very much. Sorry I was on mute. Good afternoon and thank 

you for the time. Today I wanted to highlight the importance of the EPA in 

ensuring clean and healthy waters across the nation. As a child from Southern 

West Virginia I've spent many days playing in a small creak catching crayfish, 

salamanders and frogs and I never thought and neither did my parents, I'm 

sure, think twice about letting me play all day in the creak in front of my 

cousin's house. 

However as I became older and my world expanded beyond that small creek I 

learned that that creak was just a small part of a larger watershed and I learned 

about things like mountaintop removal in Southern West Virginia and its 

negative and polluting impacts not only on the water bodies near the mining 

sites but on the many smaller water bodies across Appalachia like my 

childhood creak. 

I bring up these memories because EPA was established decades ago to deal 

with such scenarios, to look at the natural environment as a whole and to 

make it safe and healthy for all Americans. And even though the EPA has 

made many strides in protecting our waters, there's still a lot of work to be 

done. Too many communities across the nation often low income or 

communities of color still lack access to clean water. EPA needs to follow 

through in its core mission, not eliminate protections to ensure that all of us no 

matter where we live and work are protected from risks and have access to 

clean water. 

We cant' afford EPA right now to pull back on its mission to protect human 

health and the environment even though it's being dictated right now by 
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Operator: 

Aviva Glaser: 

President Trump and Administrator Pruitt. Thank you. We may hear today 

about our environment and - a strong environment and building a strong 

economy are at odds with each other. But I think that if you look over the last 

course of the four decades you'll see that a strong economy equal - excuse me, 

clean water equals a strong economy and a healthy workforce. 

So I close with thank you EPA staff and the Office of Water for their 

dedication to out nation's waters and the all the work you have done in the 

past. And I ask that you continue your core mission of this agency to ensure 

that my children and all children across the U.S. can continue catching frogs 

and playing in their local waters that are safe and healthy. Thank you for the 

time. 

Your next question comes from the line of Aviva Glaser from National 

Wildlife Federation. 

Yes hello, my name is Aviva Glaser, I'm with the National Wildlife 

Federation. I want to thank you for the opportunity to address the important 

issue of water regulation. We have 6 million members, supporters and 

affiliate from the country, the National Wildlife Federation is the largest 

national wildlife conservation organization in United States. It goes without 

saying that clean water is critically important for public health and the 

environment. We need stronger relations in place in order to present clean 

water for drinking, for public health, for businesses in order to maintain 

healthy fish and wildlife habitat for sports men and women and to support the 

(outdoor) economy and $887 billion a year (history). 

The conversation we are having must be how to strengthen not weaken these 

safeguards. Safeguards like the clean water act and the clean water rules. 

These safeguards are there for a reason, to protect public health and the 

environment. We depend on the health of our streams and wetlands and forest 

waters and we depend on the EPA to protect these water bodies. EPA 

regulations work analyses of water regulations show that it yields tremendous 

economic public health and environmental benefit. 
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So we need the EPA now more than ever to standup for people and public 

health and the environment. To make sure there are strong national 

safeguards in place so that all Americans have access to drinkable water and 

breathable air, and so sufficient wildlife that hunters and anglers (dependence) 

in water need truly have that crystal clear water. The last thing we should be 

discussing right now is weakening the commonsense protections that make 

our water, (clinical), feasible and drinkable. 

We are also concerned that this process comes short of the necessary public 

input required to made decisions of this scale, decisions that could result in 

real danger to the health of our communities and our environment. And so we 

urge you to have a more robust public input process before making these 

critically important decisions. Thank you for the opportunity to provide 

comments and we look forward to continuing to work with EPA and protect 

the health of our waters. 

Operator: Your next comment comes from the line of Hayley Carlock from Scenic 

Hudson. 

Hayley Carlock: Hi, thank you. I am the Director of Environmental Advocacy for Scenic 

Hudson. We are an organization that preserves land and farms and creates 

parks that connect people with the inspirational power of the Hudson River 

while fighting treats to the river and natural resources that are the foundation 

of the Hudson Valley prosperity. 

Scenic Hudson is deeply opposes the proposed rollbacks of this nation's 

bedrock environmental safeguards under the Clean Water Act and other laws. 

The clean water act and the regulations that implemented have been vital to 

the Hudson Valley's economic and environmental resurgence over the past 40 

some years. Today the Hudson River is the lifeblood of this region which is 

home to over 2 million people and it's the foundation of our $5.2 billion 

tourism economy. 

It's easy to take for granted all of the environmental health and economic 

benefits that the Hudson River bring to our region today. But before the 

Clean Water Act the majestic river that inspired the Hudson River's wall 
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Operator: 

John Noel: 

painting was essentially a cesspool and dumping ground for industries. For 

most of the 28th century the Hudson River was considered a nuisance and a 

scourge to the region. Communities abandon their river fronts seeing river 

front as a liability rather an asset. 

People who lived downstream from the General Motors factory in Sleepy 

Hollow, in Winchester stated that they would know what color G.M. was 

painting the cars on any given day because of the color of the river. The 

discharge brought sewage into the Hudson lead to bacterial level over 170 

times the safe limit in the 1960s. 

(Off-Mic) 

... reduction in develop Oxygen so severe, it wipes out nearly all fish for 25 

miles downstream. But today our natural resource economy is thriving and 

attracting outside investment and creating jobs. Far from being a job killer 

clean water regulations have been a boon to the Hudson Valley's economy. 

Regulations like the clean water rule would help further enhance Hudson 

Valley's economic health, ensuring that clean water necessary for drinking 

water supplies, hunting and fishing and water-based recreation will be 

protected from pollution. 

Going back on the fundamental goal of the Clean Water Act to make all water 

swimmable and fishable would be enormously detrimental to our economic 

health, our quality of life and not to mention environmental and public 

(households). Thank you. 

Your next comment comes from the line of John Noel from Clean Action. 

Hi, my name is John Noel of Clean Water Action. We oppose any efforts to 

bring in private sector lawyers to help rewrite the Clean Water Rule. It will 

remove the cornerstones of regulatory development, transparency and 

accountability. Large polluting industry is right now believes they should 

have the freedom to operate at the lowest possible level of environmental and 

public health standards. (It's a reasonable) update the EPA rule and attack on 

their freedom too, but there's another type of freedom, it is freedom. 
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Operator: 

We should be able to raise our families and communities free from pollutants 

from coal ash, ag runoff and oil and gas waste water discharges. We should 

be able to live free from pollutants discharge by industries operate at the 

lowest cost possible at the expense of everyone else downstream. In this vein 

we strongly support EPA's work on ELGs for unconventional oil and gas 

dissolving. 

This is a commonsense step to protect community downstream from oil and 

gas development. Drinking water protections need to evolve along with 

industry practices and this rule striking appropriate balance that protects 

drinking water at zero cost and includes an extended deadline of compliance 

for operators who requested it. We also strongly support the UIC program. 

The number of injection while it's being drilled is increasing but EPA 

resources in this program have (flat line). 

In order to protect drinking water from the continued expansion of oil and gas 

development it's imperative to fund this program at increase levels. The 

program must also be able to provide enough grant funds and state programs 

so these states can safely manage drinking water resources in tandem with oil 

and gas development. EPA should look in removing aquifer exceptions 

provisions which are currently not being implemented or managed correctly in 

many states across the country. 

The aquifer exception rules are written 30 years ago and do not reflect current 

drinking water reality. We should also be clear about this process. It is not a 

good faith discussion about (wait solve) serious problems, this is about 

reducing the government's ability to do set minimum protections for public 

health and the environment while maximizing profits for polluting industries 

that are influential in Oklahoma political circles. Thank you. 

Your next comment comes from the line of Navis Bermudez from Southern 

Environmental Law Center. 

Navis Bermudez: Thank you. Hi. This is Navis Bermudez with Southern Environmental Law 

Center. SELC works in six states in southeast with local and national partners 

[ PAGE \* MERGEFORMAT] 

ED_ 002364B _ 00003850-00024 



Operator: 

to protect the environment of its citizens. We believe that EPA should not be 

getting rid of regulations for the benefit of polluting industries. Instead EPA 

should be focused on its mission to protect human health and the environment 

by implementing, enforcing and strengthening protections. 

I'll mention two regulations that we feel should immediately be implemented. 

The first is the 2015 Clean Water Rule. Under all scenarios the agency's 

analyses has indicated that there are more benefits than cost to this rule. And 

in the southeast, in our region at least, 20 million people get their drinking 

water from sources that are feed by streams, wetlands and other waters the 

Clean Water Rule would help protect. The rule as finalized in 2015 should be 

implemented. 

Another recent finalized regulation that EPA has (indefinitely stayed) is the 

affluent guidelines for stream electric power generating source category. The 

rule is projected to reduce the amount of toxic metals, nutrients and other 

pollutants that are allowed to be discharged by stream, electric power plants 

by 1.4 billion pounds and reduce water withdrawal by 57 billion gallon. 

The estimated compliance cost for the final rule is $408 million and the 

benefits are on (top), $451 million to $566 million. We feel this rule should 

be implemented immediately because in our region at least there are plans that 

are polluting our streams and rivers in Tennessee. I'll just give you one 

example before closing. The Cumberland Fossil Plant is ranked as the largest 

mercury polluter among coal plants reporting to the toxic release inventory in 

2015. 

So for those and other reasons, (I'll feel) that EPA should continue to enforce 

regulations on the book and strengthen those as necessary. Thanks for your 

time. 

Your next comment comes from the line ofKaity Friedman from Charles 

River Watershed Association. 

Kaity Friedman: Hello, my name is Kaity Friedman and I'm calling from the Charles River 

Watershed Association in Greater Boston, Massachusetts. The Charles River 
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Operator: 

has made a tremendous turnaround since the 1990s and is today considered 

the cleanest urban river in the United States. The Charles River Watershed 

Association worked very closely with EPA Region 1 on the Charles River 

cleanup, and we think the staff and programs here in New England are 

outstanding. 

The EPA played a monumental role in the complete revitalization of the 

Charles River in Boston Harbor by setting high standards for stronger 

pollution control requirements such as the national pollutant discharge 

elimination system. The Clean Water Act section 303(d) has been pivotal in 

creating pollution plans that have lead to the revitalization of many urban 

watersheds in Massachusetts, helping to address nitrogen and phosphorus 

pollution which have negative impacts on the tourism economy and public 

health. 

Environmental regulations need to be maintained and in fact strengthened 

rather than repealed. We have proven firsthand that investments in clean 

water, our economic drivers for the larger economy. All of the investments in 

cleaning up Boston Harbor and the Charles River which are considered a 

tremendous burden at that time have had a fantastic return on investment, our 

region is booming. Programs should be revamped to make it easier to get 

money out to the states and partner groups. 

Regional EPA offices should be staffed up so that they can do their necessary 

work in a thorough and timely way. Finally, I would like to thank the EPA 

Office of Water for inviting me to speak as I feel our experience here in the 

Charles River can help other rivers and water resource professionals around 

the country. Thank you. 

Your next comment comes from the line of Victoria Sullivan from the 

American Coalition for Clean Coal Electricity. 

Victoria Sullivan: Thank you. I am with the American Coalition for Clean Coal Electricity 

which is a national trade organization, its mission is to advocate on behalf of 

coal-based electricity generation. ACCCE support's EPA's efforts to evaluate 

existing regulations for repeal, replacement or modification. At the same time 
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Operator: 

Cara Cook: 

we expect the EPA's effort to continue protecting our precious water (quality). 

Among EPA's regulations the steam electric effluent limitation guideline rule 

is a particular concern to ACCCE and its members. 

Fortunately EPA has announced it will reconsider the ELG rule and has 

implanted a (stay) of its compliance state, pending reconsideration judicial 

review. ACCCE wholeheartedly supports EPA's reconsideration of the ELG 

rule. This rule is already having a severe impact on the existing (play) of 

coal-fired power plants. The ELG rule along with its companion coal 

commotion residual rule are imposing hundreds of millions of dollars in cost 

that are being sighted by power plant owners as primary reason for announced 

coal plant retirements. 

For example, southern company forecast the cost of a CCR and ELG rules to 

be 1.8 billion, in (northern India), a public service company projected the total 

cost for the ELG and CCR rules to these as much as 830 million and to be a 

major driver in the retirement for coal-fired electric generating (end). In 

contrast to the cost and plant closure burden of the ELG rule, even the 

previous EPA's cost benefit analysis of the rules shows that its cost exceeds its 

water quality benefit. Therefore we commend EPA for reconsidering steam 

electrical and look forward to working with EPA and other stakeholders of the 

agency reconsider the Effluent Limitations Guidelines rule. Thank you. 

And your next comment comes from the line of Cara Cook from the Alliance 

of Nurses for Healthy Environments. 

Hi, thank you. This is Cara Cook. I'm a registered nurse and speaking on 

behalf of the Alliance of Nurses for Healthy Environments. Our organization 

strongly supports public health regulations such as the Clean Water Act, as the 

health benefit of these regulations far outweigh the cost. These regulations 

should be strongly enforced not weaken. As nurses we recognize clean water 

as essential component of human health while the Clean Water Act has made 

grate strides to ensure all of our citizens have access to clean drinkable water. 

There are many families who still do not have access to clean water. 
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Operator: 

(Eric Ulson): 

As highlighted by the recent crisis in Flint, Michigan many communities need 

the EPA to strongly enforce current regulations so children and families are 

not unknowingly being exposed to toxic metals such as lead and other toxic 

chemicals. Many of those impacted by unsafe drinking water are low-income 

families or communities of color as we saw in Flint and Charleston, West 

Virginia. These families had to resort for bottled water for cooking and 

bathing or had to drive long distances for clean water. And families in Flint 

are still struggling. 

These are expenses these families cannot afford and these communities should 

not be forced access clean water in this way. Water contamination also 

creates concerns for hospitals and health care facilities. Their patients are 

already some of the most vulnerable and not having access to clean water 

creates a significant burden on these facilities. 

Following the chemical spill in Charleston, West Virginia hospitals are 

scrambling to find enough clean for routine but necessary operations such as 

hand washing for staff and visitors, laundry, sanitation even newborn's first 

bath. Due to the central public health protections afforded by clean water the 

Alliance of Nurses for Healthy Environments supports strong enforcement of 

clean water regulation. Thank you. 

Your next comment comes from the line of (Eric Ulson) representing himself. 

Thank you. Compliance cost for regulations are too often seen as simply a 

profit eroding drag on the bottom-line, and this appears to be the premise of 

today's hearing, reducing regulations to improve the economy. This simplistic 

view is really consistent with President Trump's campaign rhetoric and the 

slogan of "Make American Great Again". But United States is already great 

when it comes to a 21st century economy that supports jobs while protecting 

the environment. 

U.S. is a global leader in developing innovative technology that businesses 

require to cost-effectively protect and enhance our water resources, everything 

ranging from water filtration systems to advance manufacturing methods. 

Access to clean water is a growing global issue. And the United States can 
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Operator: 

either be the economic leader in developing and deploying innovations to 

provide clean and save water to billions of people, or we could do what this 

proposal suggests, new regulation as a zero-sum game that pits jobs against 

clean water. 

Now is not the time to back away from such innovation and regress to a more 

polluter-friendly nation. The Clean Water Act or much of what the EPA 

works to accomplish is premised on the idea that common-pool resources like 

rivers and lakes can no longer be treated as free garbage dumps by profit

seeking industries. There are real cost to water pollution. The Deepwater 

Horizon explosion and spill lead to a $20 billion settlement. The cost to 

fishing in Louisiana was pegged at $2.5 billion. A much smaller chemical 

spill in Oak River in West Virginia cost the local economy $19 million per 

day, roughly 24 percent of the economic output of the region. 

The clean water industry on the other hand provides jobs and economic 

development throughout the country. A 2014 analysis by the clean - by the 

Water Research Foundation concluded that water, waste water and strong 

water utilities contribute $52 billion annually and support almost 300,000 

permanent jobs in the next decade. We need to basically keep moving 

forward and not be rolling back at regulations. There's really too much to lose 

by going backwards. Thank you. 

Your next comment comes from the line of (Kalah Pendetwinn ), Natural 

Resources Defense Council. 

(Valerie Berrin): This is (Valeri Berrin) speaking on behalf of my colleague (Kalah). On behalf 

ofNRDC, more than 2 million members and supporters did stop this 

misguided attack on public protections. The Office of Water provides vital 

drinking water protection for the American people, gaps and critical 

safeguards that only this office can fill remain and are endangering the 

American public and future generations. 

The Safe Drinking Water Act, one of our bedrock environmental laws 

established the role of government in providing safe, clean drinking water. To 

protect drinking water, the Safe Drinking Water Act direct EPA to develop 
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Operator: 

federal regulations. Under the Safe Drinking Water Act, the EPA is required 

to identify dangerous drinking water contaminants from arsenic to xylene and 

develop rules that either set maximum permissible levels for them or establish 

protocols to treat them. 

NRDC today published a report showing that nearly 77 million people, 

roughly a quarter of the United States population spread across all 50 states 

were served by water systems reporting violation of the Safe Drinking Water 

Act in 2015. 

We also found that systems serving very small communities such as rural 

areas have significantly higher rates of violation of the health standards and a 

higher percentage of total violation compared with larger systems. Systems 

serving less than 500 people accounted for nearly 70 percent of all violations 

and a little over half of all health-based violations. One in every 12 

Americans were served by a drinking water system with the health-based 

violations. 

Health-based violations of the rules are most frequently cause cancer causing 

family of chemicals called disinfected byproducts, coliform bacteria, the 

failure to properly treat surface and ground water, remove dangerous 

pathogens, nitrates or nitrites that can cause Blue Baby Syndrome and lead 

and copper. 

President Trump and the (administrator) who had appeared want to roll back 

these vital protections which protect the public health based on the process of 

(basically) seeking complaints about existing federal safeguard. But it's clear 

that we need more safeguards and our job isn't done. 

EPA has not set a single new standard for drinking water under the Safe 

Drinking Water Act since 1996. And in those 20 years, EPA has decided that 

only one new contaminant should be regulated (inaudible) on the safeguards 

that we need and focus the agency's time and expertise on fixing depressing 

pollution problems facing our country. 

Your next comment comes from the line of Jennifer Chavez from Earthjustice. 
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Jennifer Chavez: Hello. The federal government has a fundamental interest and duty to protect 

waters that play an important role in interstate commerce. Any burdens 

associated with these regulatory protections are temporary and monetary in 

nature. While the harm caused by water pollution and lost of wetlands is 

difficult, it's not impossible to reverse and very expensive at that. 

It's entirely appropriate that businesses that exist to generate profit should pay 

for the cost of preventing their industrial operations from harming waters. 

And those costs should not be shifted to overburden taxpayers. 

lfEPA is looking to reduce regulatory burdens and we have two suggestions 

for regulations that are creating unnecessary burdens and are not helping EPA 

fulfill its statutory duties to protect water. 

Number one, EPA should repeal its regulations that allow states to adopt 

water quality standards variances. Variances served no useful purpose that 

isn't already served by compliant schedules, which are established in the 

ordinary course of permitting and only need to -five years when a permittee 

is required to go through a renewal process anyway. Variances create 

confusion, unnecessary process and serve no interest other than delay. They 

have to be submitted to EPA and revisited every three years, creating 

uncertainty and more work for everyone including the regulated community. 

Number two, EPA should repeal its recently adopted regulation that ( our) 

regional administrators and regional water quality division head from making 

the finding under Clean Water Act Section 303( c) that revise our new water 

quality standard is necessary to achieve the goals and requirements of the 

Clean Water Act. 

This regulation removed a crucial tool from EPA's regional offices and local 

staff who are sometimes in the best position to judge the local needs of water 

protection. Forcing this process to go through to the few staff at EPA 

headquarters served no useful purpose other than to burden and delay the 

much needed process of updating water quality standards. 
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Operator: Your next comment comes from the line of (Steve Jackson) from SCAP. 

(Steve Jackson): Thank you for the opportunity to speak today. This is (Steve Jackson) 

Executive Direction for the Southern California Alliance of Publicly Owned 

Treatment Works, SCAP. 

We represent over 80 public agencies providing essential waste water service 

for 20 million people in seven counties of Southern California. Our issue of 

greatest concern is an unpromulgated water toxicity test method being 

required by EPA and NPDES permits. The Test of Significant Toxicity or 

TST statistical endpoint has not been adopted into title authority of the Code 

of Federal Regulations Part 136, and therefore, should not be incorporated 

into NPDES permits. 

The TST guidance was not promulgated through notice-and-comment 

rulemaking, and includes an explicit disclaimer confirming that the document 

is not a permit or regulation itself Yet, the EPA has been incorporating the 

use of unpromulgated TST into NPDES permits. 

Furthermore, the State of California working with EPA is in the process of 

adopting a statewide action that would require NPDES permittees to 

incorporate the TST. Through these actions, the EPA is exceeding its 

authority by using an unpromulgated statistical procedure. The false positive 

error rate, which is the frequency of incorrectly identifying a nontoxic sample 

as toxic of the TST is between 15 percent and 50 percent. This false positive 

error rate has and will continue to result an increased rate payer rate costs with 

no environmental benefit. 

California has approximately 230 waste water treatment plants based on the 

range of false positive error rates. This regulation would result in an 

economic impact to the public, conservatively estimated a $20 million per 

year in California. 

We are asking the EPA to issue a clarification that the TST is not promulgated 

under 40 CFR Part 136, and as such, should not be used to assess toxicity 

under the NPDES permitting program. This clarification should direct states 
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Operator: 

Ward Wilson: 

Operator: 

to formally resend any previous violations, assess using the non-promulgated 

TST statistical endpoint. Thank you. 

Your next comment comes from the line of Ward Wilson from Kentucky 

Waterways Alliance. 

Greetings from the home of the Kentucky Derby and the Bourbon capital of 

the world. Thank you for the opportunity to comment. 

Kentucky Waterways Alliance works to protect, restore and celebrate the 

waterways of our great commonwealth. We look to USEP A to set a floor of 

standards that we apply locally. Water regulations do impose some cost and 

time and money, but their benefits are even greater. 

All along the Ohio River, our state's northern boarder. Cities use the river for 

drinking water, recreation and economic development. All of which are 

possible because the river is now much cleaner than it was before 1972. Let's 

work together in a meaningful inclusive process to make regulations work 

better to achieve their objectives, not lose the games that we already have won 

through hard work and expense. And this Saturday, when you're watching the 

Derby, remember those (inaudible) looks are made from clean water. Thank 

you. 

Your next comment comes from the line of (Nancy Turek) from -

representing self 

(Nancy Turek): Thank you for this opportunity. 

Non-Hodgkin lymphoma, ovarian gastric and bladder cancers, 

methemoglobinemia, and birth defects are diseases that results in many 

burdens including human suffering and enormous cost for treatment, health 

care, and missed work. These are diseases that, in some cases, could be 

avoided if drinking water was not polluted with nitrates. 

I would talk - like to talk about the burdens placed on people from unhealthy 

drinking water. Many people aren't familiar with the Flint, Michigan water 

[ PAGE \* MERGEFORMAT] 

ED_ 002364B _ 00003850-00033 



Operator: 

contamination problem, which has yet to be fully addressed. Currently, much 

of the burden is on the families, the consumers. 

But we live in Wisconsin, and unlike a city, our water comes from private 

wells. It has been known for many decades that over 20 percent of the wells 

in areas which makes agriculture exceed drinking water standards that were 

intended to protect human health. Treatment costs are shouldered by the 

consumer not the polluter, yet little is being done to enforce those health 

standards, which again bare cost for water treatment disease and health 

msurance. 

Pollutants like nitrates, pesticides and herbicides have been increasing in 

Wisconsin ground water. Treatment and replacement cost for individual and 

municipal well caused families millions of dollars annually. That's three 

times more to remove a pound of nitrogen from drinking water than it does to 

purchase the pound of fertilizer. 

We cannot continue to place the burdens of water treatment and disease on 

individuals. We need to reform how this is handled. We need the EPA and 

the states to enforce the standards that are in place and sub standards for the 

thousands of additional chemicals found in ground water that currently lack 

standards. Thank you. 

And your next comment comes from the line of Marvin Wright Jr. from 

Pyramid Lake. 

Marvin Wright Jr.:And thank you. I'm with the Pyramid Lake Paiute Tribe in Nevada. And I 

just wanted to acknowledge the work of the environmental protection agency 

with it in charge across the country. 

Water is fishable and swimmable are the foundation of - for water quality. 

(Manageble) waterway, you know, certainly has to have the water, you know, 

to be (manageable). Those that know the hard work and struggled to achieve 

water quality systems know the danger of those and authority that do not 

know what hard work earns, you know, in earning our place in the quality 

ecosystem. 
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Operator: 

(Jeff Dailey): 

Reducing the regulatory burden should provide the proper designated 

authority to continue with the enforcement of water quality standards. And of 

course, controlling water quality standards are the only means to assure 

acceptable water quality for any water system that have no control, or 

reducing the regulatory enforcement can move pollution controlled backward 

instead of forward, or moving as sustaining water quality will not destroy any 

quality ecosystems. 

Clean water is important to any reasonable person. The dependency upon 

limited water supplies create a natural response to protecting that supply 

legally and by managing it to exercise the right for entitlement or the purpose 

to use. The management of water supply is for purposes designated 

throughout a season of use and through the water here established the 

meaningful effort to restore and maintain aquatic ecosystems. 

Human life has it's place in the life cycle. That lifecycle must - and the water 

management is important attribute to the balance of lifecycle with water use. 

Internal watershed is not like any other waters that flow into the ocean. This 

makes a great basin, important to sustain quality standards amenable to 

support life as we know it. The supply must balance with demand, all 

demands. 

So, I just wanted to acknowledge just in closing that, you know, our tributaries 

falling into Pyramid Lake, you know, is really important that the regulations 

that allow the management, you know, continue and that things are not going 

to be turned back, you know, by the political forces and the political, you 

know, influences out there, you know, that ignore, you know, the importance 

of water quality. Thank you. 

Your next comment comes from the line of (Jeff Dailey) representing himself. 

Good morning. My name is (Jeff Dailey) I am from the State of New 

Hampshire. And I would like to address the fact that President Trump and 

Secretary Pruitt, if they roll back the EPA work to clean water sources, this 
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Operator: 

Cheryl Nenn: 

will increase the health cost due to the contaminated water sources being 

consumed. 

EPA and other agencies need to continue its research on emerging 

contaminants such as 1,4 Dioxane, PFOA, PFOS, PFCs, and the other recently 

recognized chemicals. Nothing has been done with the water act since 1996. 

Here in New Hampshire also the (inaudible) New York, we have serious 

water source problems with no real federal support to resolve the previously 

mentioned chemicals, including lead, arsenic and chrome 5 and 6. 

Do not allow lobbyists or industry lawyers or industry to be involved with the 

(blue writing) or determination of future EPA rules on clean water. Clean 

water is life. You cannot survive without it. I thank you very much for this 

opportunity of making my comment. Thank you. 

And you do have a comment that just came in from the line of Cheryl Nenn 

from Milwaukee Riverkeeper. 

Hi. I thought I was on hold to make a comment. So, I'm not sure what 

happened. But thanks for the opportunity. 

We are really concerned, as others have mentioned at this effort, to reduce, 

replace and modify regulations, target safeguards without fully considering 

the benefits they bring to average Americans like clean water and healthy 

communities. It's EPA's duty to enforce these safeguards like the Clean Water 

Act and not to make things easier for industry. Plus, the idea that 

environmental regulations are hurting business is an alternative fact. 

In reality, there's ample evidence that environmental regulations greatly 

improve our economy, our health and our quality oflife. And weakening 

safeguards like the Clean Water Act and common sense protections like the 

clean water rule would diminish water quality and lead to more erosion and 

runoff that would threaten the 3 billion lakeshore tourism economy that we 

have in Wisconsin, our 9.4 billion recreational boating industry, and 

movement of 7 billion in cargo through our ports. 
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In addition, hundreds and millions of people depend on clean water for 

drinking water, livelihoods and recreation, and we've benefited immensely 

from regulations reducing water pollution and would be very harmed by 

proposed removal of these regulations. Approximately, 83 percent of the 

citizens in the Great Lakes depend on public drinking water systems that rely 

in intermittent, ephemeral, and headwater streams. And those water supplies 

would be harmed if the clean water rule, for example, is revoked. 

In addition, increases in polluted runoff to the Great Lakes from removal of 

regulations would threaten the drinking water supply of 40 million Americans 

and Canadians. And we really can't afford another drinking water crisis like 

what happened in Toledo, Ohio in 2014, when as we know, phosphorous 

included runoffs for harmful algae blooms that shut down water supplies. 

We've had similar close calls with harmful algae in Wisconsin, in both Green 

Bay and Lake Winnebago. And we need to be making sure that our water 

regulations are stronger and not weaker. In addition, the only entities that 

benefits from revoking or weakling regulations are polluters, and then the 

American public essentially has to pay for the financial and health cost of 

cleaning that up. 

In Wisconsin, (inaudible) has just finished up cleaning a large portion of the 

Milwaukee River. And we removed over 180,000 cubic yards of 

contaminated sediments to the cost of 50 million. So, contamination always 

has a cost, so we must ... 

Operator: Your next comment comes from the line of Doug Krapas from Inland Empire 

Paper Company. 

Dough Krapas: Good morning. I assume you can hear me. 

We're located on the Spokane River in Washington State, that is a 303 (d) 

listed water body for PCBs. In lieu of the conventional TMDL process, our 

community has implemented a direct implementation plan referred to as the 

Spokane River Regional Toxic Taskforce to address PCB water quality 

concerns in the Spokane River. 
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Operator: 

The taskforce is represented by municipal and industrial permit dischargers, 

conservation and environmental interest in the state and federal regulatory 

agencies. It's evidenced from our analysis that significant contributions of 

PCBs to the Spokane River watershed originate from sources currently 

allowable under EPA's Toxic Substance Control Act regulations. 

Studies by the taskforce show that allowable concentrations of PCBs and 

consumer products represent an ongoing source of PCB loading to the small 

Spokane River that through normal use, contributes to exceedances of the 

applicable water quality standards. 

The taskforce has then identified numerous consumer products that contains 

significant concentrations of PCBs that pose a potential threat to human health 

and the environment, with pathways including storm water, industrial and 

municipal waste treatment plant discharges, and ambient contributions. 

On November 28th, 2016, the EPA published revised Water Quality Standards 

for Washington State that lowers the PCB criterion, from 170 parts per 

quadrillion to 7 parts per quadrillion. The new water quality criterion is over 

7 billion times lower than the 50 parts per million currently allowable for 

inadvertently generated PCBs under the Toxic Substance Control Act. 

With this new rule, potentially every water body in the State of Washington 

will fail to meet water quality standards for PCBs. And this situation is not 

unique to the State of Washington. 

The taskforce request that EPA evaluate and correct the discrepancies that 

exist between the Toxic Substance Control Act and the water quality criteria 

for PCBs based on the merits of the executive order in EP As reference 

stockists. Thank you. 

And your next comment comes from the line of Philip Cernera from the Coeur 

D'Alene Tribe. 
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Philip Cernera: Thank you. I am the Director of the tribes Lake Management Department, the 

Coeur D'Alene Tribe or those people that were found here, that create or put 

them on Lake Coeur D'Alene to protect this body of water. 

Operator: 

Protecting human health and the environment is our paramount concern. The 

tribe has been at the forefront in this effort of protecting our natural resources 

in our homeland. In Idaho, polluters, with the support of the State of Idaho 

have called the shots and have trashed our homeland, and therefore, we are 

one of the largest super funds sites, a $3 billion cleanup effort that is 

spearheaded by EPA. 

Clean Water Act regulations also are critical in this effort to clean up our 

basin. EPA is currently our biggest ally and its safeguards are critical. 

Without EPA's regulation, we go back to the dark ages of unfettered pollution. 

Our water system and Lake CDA, Coeur D'Alene is the economic strongholds 

of our regions. Without a healthy lake, all is lost for a healthy future, both 

economically and environmentally. Thank you. 

Your next comment comes from the line of Danielle Cioce from Harris 

County Engineering Department. 

Danielle Cioce: Good afternoon. Harris County Engineering Department has years of 

experience in water quality, as well as a member of the regulated community, 

and as a regulator. Harris County is our nation's thirds largest county in 

population and home to more than 4 million residence with over 1700 square 

miles. 

In order to properly serve and protect our community and the environment, 

Harris County must comply with numerous regulations, including the CW A 

and state water quality protection counterpart, the Texas Water Code. 

We submit the comments that follow for consideration. Number one, support 

the continued use of best management practices rather than numeric limits in 

stormwater quality MS4 permits. This has been a recent effort by the EPA to 

move towards an excellent limit standard for MS4 permits. However, the 

[ PAGE \* MERGEFORMAT] 

ED_002364B_00003850-00039 



Operator: 

Ian Lyle: 

Federal Clean Water Act does not require MS4s to strictly comply with 

Chapter 33 U.S. Code Section 1311 BlC. Instead, Congress required MS4 

discharges to "reduce the discharge of pollutants to the maximum extent 

practicable, including best management practices, control techniques and 

systems, design and engineering methods, and other such provisions as the 

administrator determines appropriate for the control of such pollutants." 

Chapter 33 U.S. Code Section 1342P3B. Best management practices have 

been shown to be an effective way to improve water quality in our 

community. Numeric excellent limits for stormwater are burdensome for the 

regulated entity of the taxpayers. 

Number two, support the incorporation of nutrient data with regards to 

bacteria total maximum daily load. The relationships between that nutrient 

and bacteria is not explored in current TMBL (detector). It is challenging to 

address waters that are impaired for bacteria without all the science to 

understand the complex interactions that may make meeting the bacterial limit 

impossible. Regulations should be based on complete science for the benefit 

of the taxpayer. Thank you. 

Your next comment comes from the line of Ian Lyle from the National Water 

Resources Association. 

Thank you all very much. Appreciate the opportunity to comment today. 

And thank you for your work on Clean Water Act. 

I offer these comments on behalf of the National Water Resources Association 

and the 20 plus million, our members to supply water too. 

Our members are responsible, members of the regulated community, however, 

we feel that the Clean Water Act needs to be applied appropriately. We 

recommend clarifying that isolated non-navigable interstate waters should not 

be jurisdictional. Clarify that manmade irrigation canals, ditches and drains 

are not navigable waters and are not waters of the U.S. are non-tributaries and 

should not be subject to Clean Water Act jurisdiction. 
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Operator: 

Mitchell Reid: 

Further, we believe that a clarified and expanded processes to preserve 

agricultural conservation practices and their exemption from Clean Water Act 

are continued. We also believe that a clarification is needed to make sure that 

jurisdictional impoundments do not include manmade off stream facilities that 

are lawfully appropriate and remove water from the environment, such as a 

drinking water system, off stream storage pond, a intake canal or a forebay at a 

hydroelectric plant. We also believe that we need to clarify jurisdictional 

tributaries are not limited to waters that contribute - are limited to waters that 

contribute direct flow towards additional navigable water. 

We will file additional comments in the docket. And thank you again for the 

opportunity to comment today. 

And your next comment comes from the line of Mitchell Reid from the 

Alabama River Alliance. 

Hello and thank you for taking my call and for giving me the opportunity to 

call in. 

Alabama has over 132,000 miles of rivers and streams, and unfortunately, the 

current regulations do not go far enough to protect these waters. Some 

examples of these include routine failure to adequately regulate stormwater 

discharges, which is waiting to impairment, for instance, the Cahaba River 

near Birmingham, Alabama. And the failure to require permits be updated for 

what is often decades. And we're seeing this with administratively continued 

(colash) permits that have well over 10 years of expired time. 

The last thing I would say is in response to the waters of the U.S. rule and 

previous comments, that if there is a connection to navigable waters or waters 

where people will be in contact with those waters, that water should 

absolutely be regulated, whether that is a tributary stream or where that that is 

a manmade conveyance that would carry water into a tributary stream or 

navigable water. There is, in my opinion, no safe place to dump pollution if 

that pollution is going to end up in the waters of the U.S. 
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Operator: 

Emily McKee: 

Thank you very much and we look forward to participating further in the 

comment session. 

Your next comment comes from the line of Emily McKee representing 

herself. 

Given comments from the top of the executive branch lately, I'm very 

concerned that reducing regulatory burden may mean actually review -

removing environmental protections, as I know a lot of the other callers from 

this line have expressed. Removing protections may enhance short term 

benefits for some companies but it would extent. I actually enjoyed breathing 

clean air and drinking clean water and I would find it quite burdensome not be 

able to do so. 

These regulations that we have to protect our air and water were developed to 

meet a need, namely this deep temporal discounting that we humans tend to 

employ. As an environmental anthropologist, I have seen how we tend to 

undervalue the future. We weigh down the short term end side of the scale 

when thinking about long and short term benefits. 

This means that I'd favor the ease of dumping my own factory that's flowing 

in the streams today over filtering and processing it even if that affluent may 

raise my kid's risk of cancer. And the problem is that I can't necessarily know 

these long-term risks myself as an individual. 

It takes some collective reminder that the long term effects of our actions to 

keep that scale balanced, and this isn't simply hypothetical. History has 

shown how necessary environmental regulations are. I don't want to return to 

the days when the Cuyahoga River was so slick with oil that it caught fire. 

And that's not ancient history. The river was burning in 1969 when my - the 

year my dad graduated from college. 

So, thanks a large part to the EP A's regulatory work, the river is now home to 

dozens of species of fish, where 50 years ago there were none. And human 

nature hasn't changed in those 50 years. There are still both altruistic and 

more focused folks among us. 
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Operator: 

(Gene Lumis): 

Just as importance, economic incentives through global competition for cheap 

products pushed companies to cut corners more now than ever. Cutting 

corners often means externalizing environmental cost. But if a business 

owner is not required to take class in terms of pollution controls, recycling, et 

cetera, there's others who will shoulder those costs. And it is usually those 

marginalized and disadvantaged among us, low income people and people of 

color who have to do so. Cancer Alley in Louisiana is a shameful example of 

how poorly companies may "regulate themselves in environmental matters." 

The harmful effects of pollutants do not go away simply because we ignore 

them. Would like us to remember how burdensome a more polluted 

environment ... 

Your next comment comes from the line of (Gene Lumis) representing 

themselves. 

Hello. I'm speaking just as a private citizen with concerns about my country, 

my family and my friends. 

I believe that America deserves to have clean water and clean air for its 

citizens now and in the future, and that we owe it to ourselves and the global 

environment to be good stewards of the earth. 

The regulations are necessary to ensure clean air and water and I'm opposed to 

any actions that limit the ability of the EPA to ensure strong regulations to 

protect public health. Business and industry will profit - will be profit driven 

and they won't self-regulate. 

Regulations won't kill jobs. Regulations will ensure that our water is 

drinkable and our air is breathable, so our public health is at risk. We can't 

put the profits of business owners over the lives of citizens. And I urge the 

EPA and the Trump administration to support strong regulations. 

We can afford to turn back all the gains we've made, clean up the 

environments that we know are toxic. We can afford the increased cost of 

hospitalization that will come for citizens affected by the poisons we know 
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that are present in our water and in the air. So again, I urge the EPA and the 

Trump administration to make our regulations stronger not weaker. And I 

thank you for the opportunity to comment. 

Operator: And your next comment comes from the line of Valerie Nelson from Water 

Alliance. 

Valerie Nelson: Thank you very much. The Water Alliance have worked with multiple 

stakeholder groups. The development of integrated water resource 

management approaches, one water where you bring water, waste water, 

storm water issues all together in one framework. And we've also trying to 

focus on non-point surface of pollution that are - were not typically part of the 

original Clean Water Act areas of concern. And we're also very interested in 

green and natural systems approaches to mitigating problems. 

Operator: 

Our comment would be that the regulations developed sometime in the past do 

not necessarily match either the problems or the best solutions going forward. 

They don't typically allow for relatively non-conventional approaches such as 

natural oyster reef or wetland protection that nature can do as well as any kind 

of waste water treatment plant, for example. 

So, I'd like to encourage EPA to continue its work in development of 

innovative consent decrease, where allowing for pilot projects and for non

point solutions, green and natural solutions have happened in some cities and I 

think that's a tremendous kind of flexibility and support for the optimal 

identification of the problems and the best solutions as they can evolve with 

demonstration and pilot projects. Thank you. 

And your next comment comes from the line of Madeline Foote from the 

League of Conservation Voter. 

Madeline Foote: Great. Thank you so much. My name is Madeline Foote and I am testifying 

on behalf of the League of Conservation Voters over a million members 

nationwide. 
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Operator: 

The EPA's mission is to ensure that all people in this country are protected 

from significant risk to human health in the environment where they live, 

learn and work. We haven't even come close to accomplishing this goal yet. 

Too many communities, often low income or communities of color, still lack 

access to clean air and healthy water. EPA needs to step up its game, not 

eliminate protections that ensure that all of us, no matter where we live, work 

or learn are protected from risks and have access to clean water. We can't 

afford for the EPA to pull back on its mission. 

Often, communities with the least power bear the brunt of pollution and 

impaired public health after decades of policies located polluting facilities and 

other industrial activities near their homes and schools. These communities 

need a strong and robust EPA to stand with them to create a floor through 

common sense, guidelines to ensure their cities and states don't sell their 

health to the highest bidder. 

The last thing we need right now is for EPA to consider weakening the 

safeguards that protect these communities and all of us from polluter's efforts 

to jeopardize our water and damage our public health. 

We've seen one happens when access to safe and clean water is interrupted as 

it was in Flint, Michigan. Life is interrupted, business and schools are 

shattered, families have to spend money on bottled water for cooking and 

bathing or drive miles and miles to find access to clean water. In some cases, 

low income families and those who aren't Native English speakers haven't 

even been aware that their drinking water was compromised. The social and 

economic toll of dirty and unusable water is massive. 

Instead of eliminating regulations, we urge the EPA to spend its time and 

resources on exploring how to protect clean water for all communities across 

the country. Thank you. 

Your next question comes from the line of Stephanie Madsen from At Sea 

Processing Association. 
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Stephanie Madsen:Yes, good morning. I hope that everyone can hear me. This is a little bit 

awkward. I'm calling in from Alaska. 

Operator: 

Julia O'Neal: 

I understand people's concern about drinking water for sure, but I'm a little 

disappointed that EPA doesn't (been) some of the regulatory programs for 

people to specifically comment on their program. We certainly don't want to 

roll back clean water regulations, but there are burdensome regulations for my 

industry which is a fishing industry that doesn't go towards protecting your 

clean water but increases the cost of operations, particularly in compliance not 

in regulating clean water. 

So, I think this would be a much better process if we look at the different 

programs and you've been them according to the regulated industries' 

concerns. I certainly appreciate and respect people's concerns about drinking 

water in other parts of the country. I think if the regulations were working, we 

wouldn't have those problems. So I'm not sure it's the lack of regulations that 

are causing the problems. 

So I would appreciate EPA being a little more strategic in their request for 

regulatory burden comments versus just opening it up why, because I think a 

lot of things are being confused here. And I certainly don't want my 

comments to be interpreted as relaxing drinking water regulations, but the 

regulatory burden to some industries is quite high. Thank you. 

And your next comment comes from the line of Julia O'Neal from MCSC. 

The Mississippi Chapter of the Sierra Club. I live on the Gulf Coast, and for 

seven years and counting, we've been coping with the (B.P.) oil spill. It killed 

many animals and it corrupted the sound waters of the Mississippi sound and 

the entire Gulf Coast in many other states. 

So, I'm speaking just as a observer that if we want to have water that we can 

drink and swim in and cook with, then it's going to be much more expensive 

for taxpayers to revoke the Clean Water Act. They will have to figure out 

locally how to clean up water that industry has happily and cheaply polluted. 
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If industry has no responsibility, then why do we have government? I know 

that the current number 45 and (through it) want to get rid of government and 

this will certainly do that and excellent way to do it. Welcome back to the 

dark ages as one of the earlier speakers said. It's going to increase all of our 

cost health wise. If we leave our water polluted and drink it and eat it, but 

we're going to have to clean it up and it's going to be local that we're going to 

pay for. Thank you. 

Operator: And your next comment comes from the line of (James Hui) from University 

of New Hampshire. 

(James Houle➔: Hello. Yes, my name is (James Houle). I work at the University of New 

Hampshire. And specifically with the stormwater center, we've been 

researching stormwater issues for over a decade and a half And I just wanted 

to bring to like two things that I haven't heard discussed. So we value clean 

water as well and it's in our mission. We're dedicated to it. But I wanted to 

talk about three particular things. 

One, originally, we were funded by the National Oceanographic and 

Atmospheric Administration, NOAA, and we simply became aware of the 

division and ambiguity that exists between the two federal mandates between 

EPA and NOAA And so, we'd really like a scientists, we'd really like to - for 

EPA to understand that land work issues quickly affect and contribute to 

coastal issues and more effort. I know some effort has been done, but more 

effort to really integrate, these land work and coastal issues should be 

addressed. 

Another term that is of concern regarding policy on water infrastructure is 

particularly with respect to stormwater management. It's a fact that much of 

our existing infrastructure especially in the eastern seaboard is half a century 

old or older. And if we're going to invest in infrastructure upgrades, either 

(planned) or social response to catastrophic failures like hurricanes, then we 

need to make sure that the latest and greatest science and best management 

practices are being implemented. To be clear, business as usual, likely 

represent practices that are over a half a century old. 
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(And note), much of the testimony offered today presents a duality, either for 

or against, or for clean water or against over burden some regulation. And in 

fact, I want to present an alternative that scientific technology with respect to 

non-point source control especially with respect to stormwater management is 

evolving and has changed and is rapidly developing. 

New innovations from implementation are coming out that clean water better 

and are cheaper to implement, and that also has to be considered as well. So 

regulations need to be flexible in order to incorporate these innovations that 

are adopting over time. Thank you very much. 

Operator: And your next comment comes from the line of a (Bob Hoffman) representing 

himself. 

(Bob Hoffman): Yes. Hi, can you hear me? My comment is in how this entire conference is 

being framed as reducing burdensome regulations. Regulations are not 

burdensome. They are protections for consumers so that we can have clean 

water. Regulations are necessary component in our society. Without 

regulations, then for profit entities will simply (collude) at will without any 

sort of repercussions, our health, the health of our children and our 

grandchildren is at stake. 

Operator: 

I beg the EPA to stop deregulating existing system and, in fact, add more 

regulations because all of our water is polluted. We are being poisoned. And 

I can point to any number of ways we're being poisoned everything from 

nuclear ways to extractive industry pollutants from fracking that use 

chemicals that are known carcinogens, waste from a public systems that are 

poorly managed, that are dated, not the list of which is laid in our water. 

I fail to see how deregulation does anything except poison more people, as 

well by maintaining regulations and putting (bar) into play. We are actually 

creating jobs by importing - there you go. OK. What can I say? 

And your next comment comes from the line of William Hannemann from 

Aqualete Industries. 
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William Hannemann: Hello, and thank you for taking my call. He'd never cease to amaze me as 

I've been in construction for the last 45 years, the amount of advancements in 

technology on the job site. The masons get out of their car, they bring the 

tools, they bring the lasers, they can build a concrete wall accurate within a 

quarter inch of a half a mile. Everybody is walking around the job site with 

cellphones talking to their relatives in Europe. The technology use to check 

the airflow on the buildings. But what do we bring on the job site to protect 

the most precious natural resource water, bales of hay and (platter) bags. 

I think that it's time that we step up our technology. And when the - we start 

to deal with the regulations, we make sure that we are not deregulating the law 

set there in effect regarding storm order and job site runoff For sediment and 

hydrocarbons that are washed down the street and into our water ways. It is 

essential that we keep these in place and - but we can also streamline the 

regulatory process and we can streamline the inspections. 

Most of the soil conservation districts are overwhelmed and do the best job 

they can, but they are very, very overwhelmed. I think it might be possible to 

incorporate the township plumbing inspectors into these regulatory bodies into 

their on-the-job site any way, and pumping order and plumbing as part of their 

expertise. I think it would be excellent if we could use that. So I think that if 

we could incorporate - I think it would save some money to incorporate the 

plumbing inspectors along with the other regulatories to do some cursory 

inspections and we can truly work on what you're trying to accomplish here 

which is to - it avoid multiple inspections and multiply layering of regulations 

that's really causing us money. And that's my comments. 

I just want to clarify that the company I was -- (really the) comments here, 

representing the Aqualete, A-Q-U-A-L-E-T-E Industries, we're in New Jersey. 

And I hope everybody got my comments before. If anybody didn't, if you'd 

like me to repeat them, it's basically says that the technologies that we've 

made in so many other areas of the - of construction industry has been 

excellent. But the advancements that have been made in the water treatment 

industry are still back in the dark ages. 
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Operator: 

Rob Moir: 

We're still using (platter) bags and bales of hay to process the water that's 

discharged from job sites foundations and so forth that should be - and the 

law had clearly states EPA that was passed. And I believe in May 8th, 2015 

or '14 clearly states that that order must be treated before it's discharged. 

These laws are not being enforced by any stretch. I think everybody would 

agree with that. 

And that we really need to step up our inspections on that. But one of the 

ways that we could do that was how to over burdening the regulatory body is 

to possibly incorporate that into the plumbing inspections of the houses. If we 

can incorporate that into the national code enforcement division, that would 

allow the plumbing inspectors who are already inspecting the pipes and the 

boarder and so forth and already have expertise in this field, they're on the job 

site anyway. And that will be part of their inspection and that would relieve 

the regulatory bodies not to have to stop by at every job site and every 

building under construction and they can then concentrate their efforts unto 

other areas. 

And I think it would be a great relief both for regulations, not that we relieve 

the regulations but - one of the problems we have is the soil conservation 

districts are overburdened with what they have to inspect. And this would 

take the old construction industry and free up all those inspectors to inspect 

other areas more effectively. 

And your next comment comes from the line of Rob Moir from Ocean River 

Institute. 

Hello. I'm Rob Moir from the Ocean River Institute up in Cambridge, 

Massachusetts. And I would urge, you know, given the state of our water 

ways, the EPA should be fully funded. When Congress fail to pass a bill to 

give funds to municipalities to test for the drinking water for harm for 

chemicals, you know, the EPA was all that was left to help us out with testing 

for that. 
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Operator: 

We just had a study of drinking water in the thousand schools in the Boston 

area of Massachusetts and majority of them had led in the water. But we 

wouldn't know unless funds a spent to test this. So it's very important. 

Time and time again, we see the EPA working with businesses to help them 

find ways to reduce their pollution. Please, fully fund the EPA 

You're next comment comes from the line of (Karen Melubam) from 

Environment Now. 

(Karen Melubam):Hi there, this is (Karen Melubam) from Environment Now, calling from the 

city of Los Angeles, California. We are the largest city and the second largest 

county in the country, 4.5 million people lives in the city of Los Angeles, 9 

million lives in the country. And as many as you know we've experience the 

historic drought here in California over the past five years, only recently 

experiencing some relief. 

But I'll tell you a story about how we've change our dependency on water 

supply during drought years when we cannot import water to Southern 

California because of drought which happens cyclically and more often here 

in California in recent years. We depend more and more on ground water. 

And when we look to our groundwater basins in Southern California and Los 

Angeles, we find decades upon decades of pollutants in our groundwater 

basin. Industrial pollutant and in the (peripheria) of Los Angeles out into the 

agricultural area, we find legacy pollutants from the agricultural sector. 

The reason that pollutants are there was because regulation failed us for 

decades. This means that we have to spend more and more money, (rate) care 

money on cleaning up those groundwater aquifers, have the regulations been 

enforce to begin with than we would have had clean water available to us. 

These expenses hold disproportionately on poor people throughout the basin. 

And we need the help of the EPA to not only enforce regulation but to work 

equitably with rate payers to clean up and protect their groundwater resources 

moving forward. I not only support the continued issuance and enforcement 
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of regulation. I believe the EP A's office needs to be better funded and the 

state agency that carries out a lot of their regulations must be better funded as 

well. 

I know that here in Los Angeles Country, we have 3,000 permitted industrial 

facilities. We have between 6,000 and 8,000 un-permitted facilities that 

contribute to the pollution. 

Operator: Your next comment comes from the line of (Ann Hatwain) representing 

herself. 

(Ann Hatwain): Hi, yes. I just wanted to say that I agree with everything that the previous 

speaker said about we don't - we need to maintain all the regulations from the 

EPA and support with budget items in the budget, both at the federal and state 

and local level. And we don't need to repeal any of the regulations. What we 

need to do is strengthen them and make sure that this country has clean water 

for everyone, both in the city and in the country and in all the states. 

Operator: 

Scott Yager: 

So again, I'm just supporting the EPA and all of its regulations. So please 

make note of that. Thank you so much. 

Your next comment comes from the line of Scott Yager from the National 

Cattlemen's Association. 

This is Scott Yager from the National Cattlemen's Beef Association. Our 

organization represents the whole cattle value change and cattle expertise goes 

all the way to the retail side. We represent mostly (cattle) producers, feedlot 

operators, stockers, and these are folks who are (raving) down those on the 

ground. And we've been through a lot of (inaudible) issues on their behalf 

Cattle producers biomark one ( on March), want an healthy environment and 

then personally invested in (inaudible) and water clean for their kids and 

grandkids. Conservation programs are especially useful to them and provide 

them a flexibility they need to make smart conservation decisions. 

I think the conservation we're having here today is a really good one to start to 

ask. And it's not just about rolling back the regulations. I think that's part of it 
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Operator: 

(Bob Weaver): 

Operator: 

John Hill: 

but it's looking at current programs to figure out how do we streamline and 

how we make them easier and better for the regulative entities to comply with 

them and for them to execute programs and packages on their operations that 

will help not only through environment but only group to the bottom line, 

which is really vital that culture industry and you have futures who are really 

living year by year on the margins. 

So with that I want to say, therefore they are working together with the EPA 

and I would urge the agencies to listen to the voice of producers and to hear 

what they're saying, and to really try to work together collaboratively with 

them to figure out way to solve some major issues. Thank you. 

Your next comment comes from the line of (Bob Weaver) representing 

himself. 

Thank you. I urge the administration to continue funding support for the 

National Pollutant Discharge Elimination System Permit Program. And to 

rely on that for both short term and long term requirements and to dispense 

with the use of civil consent decrees for implementing or, yes, for 

implementing long terms schedules for publically owned treatment works. 

The use of long term - the use of consent decree, so a consent decree has been 

misused by many prior administrations, Republican and Democrat, and both 

the administration and the Congress must spend more funding into the 

NPDES Permit Program as administered by many or even most of the states. 

Thank you very much. 

Your next comment comes from the line of John Hill from the Board of 

Church and Society. 

Good afternoon. Thank you for holding this listening session of the chance to 

make comments. My name is John Hill. I serve as the Director of Economic 

and Environmental Justice for the United Methodist Church's Board of 

Church and Society. Our church has around 7.5 million members across the 

United States and another 4.5 million who was outside of the U.S. 
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Operator: 

When our church gathers every four years to take official statements, we have 

a number that express our belief in water as a sacred gift from God, and our 

responsibility is stewards our God's creation for protecting and rightly sharing 

that gift of water. Our policy is clear and opposing effort to privatize or 

monopolize water and it clearly calls on government at all levels to make 

transparent in community-centered decisions around water use. 

A lot of our members are front line responders in times of disaster, both 

natural disasters but also human-created disasters like those of Flint, Michigan 

and Charles West Virginia, for people particularly those with least resources 

have been expose to dangerous toxins. And who's lives have been abandoned 

because of the failure of government to properly regulate and properly fund 

clean water systems. 

We have worked with EPA in the past and we are hopeful to do so going 

forward in support of strong regulation to protect God's people and God's 

planet. In addition, we support full funding for EPA to carry out its vital 

mission. We know how critical water is for the help and well-being of our 

communities and all the creation. So thank you again for the change to make 

these comments and look forward to strong efforts by EPA to protect God's 

gift of water, thank you. 

And your next comment comes from the line of (Mary Neggy) from -

representing herself. 

(Mary Neggy): Hello. My name is (Mary Neggy). I'm a graduate student in public health, 

going to U ofM. I have learned a lot in the last year about what the EPA does 

and their mission, and how successful the Clean Water Act is in for example. 

And I've also learned a lot about what happens when companies regulate 

themselves and it's frankly terrifying, and I think that the EPA has a very 

important mission and I don't think that air regulatory policy be diminished in 

many way. If anything, I think it should strengthen and that is what I have to 

say. 

Please keep doing the good work, EPA That's all. 
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Operator: Your next comment comes from the line of (Arianna Suttengrare) representing 

herself. 

(Arianna Suttengrare): Hi, thank you very much. I am (inaudible) Ecologist and an 

Ecosystem Ecologist. And one of the things I wanted to say particularly about 

the Clean Water Act is that, this is one of the strongest piece of legislation we 

have that actually protect wetland in the United States. And we lands 

provided tremendous amount of value to the American public, (someone in) 

ecosystem assessment gave wetlands a value of $15 trillion that was back in 

1997. So obviously, those - that value would probably even greater today, 

actually hard to put an actual estimate on these things. 

But in terms of reducing things like the severity of hurricanes, et cetera, 

there's another $22.2 billion per year that U.S, wetlands provide to the United 

States. And so, because of the Clean Water Act is such an important part of 

the way this country protects our wetlands, I am very much against any 

changes in the Clean Water Act without very careful assessments of what 

kinds of impact that would mean for both the Clean Water Service which we 

haven't even spoken about, but also all the other benefits that wetlands provide 

to the American people. 

And so, I am very strongly oppose to changes in the Clean Water Act which is 

one of the federal pieces of legislation we have in this country and quite 

honestly has been the model from any other countries as well. 

My experience with the Clean Air Act is a little bit less related to my own 

profession, but I also very interested in the protection of the Clean Water Act 

- sorry, the Clean Air Act. And in particular, the more recent advances in 

terms of thinking about regulating carbon dioxide through the Clean Air Act. 

Carbon Dioxide in excess is a pollutant and it should be regulated like any 

other pollutants and it is causing tremendous harm already to the planet. 

Mostly in the United States, we are seeing that in terms of changes in 

precipitation patterns. We're seeing increase drought and we're seeing more 

severe precipitation in many cases. 
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Operator: 

And we are then also seeing obviously raise or sea level rise that are 

increasing and beginning to affect many, many communities that previously 

did not ever experience flooding. We're having flooding not just from major 

storm events from also nuisance flooding. So you're getting regular blue 

skies, beautiful day flooding of coastal communities and all of that is related 

the building greenhouse gases in the atmosphere. 

So again, EPA, you've been doing a great job on implementing this very 

(inaudible) amount of legislation in the country. I don't want to see it 

weakened in any way. And we need to be very careful as we make any 

changes in the regulations that EPA enforces because all of them have been 

put together based on very sound science by most community science. And 

so, it's very important that we not weaken this key legislation. Thank you. 

Your next comment comes from the line of (Cynthia Hagre) representing 

herself. 

(Cynthia Hagre): This is (Cynthia Hagre), I'm an Aquatic Ecologist. And I've worked for many 

years in areas related to wetlands, surface waters, et cetera. I don't support 

any kind of weakening of any regulations with EPA Currently work - has in 

place and in fact believe that we should be strengthening regulations and 

working harder at some mandatory controls for nonpoint source solutions 

including from agriculture. Thank you. 

Operator: Ladies and gentlemen, as a reminder if you would like to make a comment, 

please press star then the number one on your telephone keypad. That is star 

one to make a comment. 

Your next comment comes from the line of (Mike Swarovski) representing 

himself. 

(Mike Swarovski): Hi, this is (Mike Swarovski). I'm representing myself having dealt with 

the EPA for a long time. I would very much hope that we could take the 

regulation and if it's something that's required every six months, make it a 

year if it's something that's year, maybe make it 18 months, to try to reduce 

the reporting burden that is just choking America. If we could just not 
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Operator: 

demanded in such a frequency, I guess that would be - that's the word. If it's 

something that has to be, you know, we're got to do all the tests and 

everything but if we could still push back so we could have a 50 percent or 

something less frequency, it would be such a help to America. 

Again, nothing would change the quality of the water, wouldn't change. It's 

just the burden that the EPA just annihilates people with. If they could just, 

you know, help us with that, instead of every six months a year, instead of 

every year, every 18 months, it would be a great help. Thank you very much. 

And your next comment comes from the line of (Robert Wayland), also 

representing himself. 

(Robert Wayland): Good afternoon. I'm quite concern about reducing regulatory burden and 

at the same time reducing environmental protection. I think EPA's regulation 

is generally have been well thought out. I had been subject to extensive 

public comment in many cases. They've been litigated. Usually with both 

sides that is - those from industry and those from the environmental 

community represented. And we still have a lot of work to do to have our 

nation's water meet the statutory objectives of the Clean Water Act. 

I have been off and on for the last seven years working as a volunteer member 

of the Virginia Water Control Board, and the Chesapeake Bay executive 

committee advisory committee. And I know we have a lot of additional work 

to do to allow Americans to enjoy the many services that are provided by 

surface water and by wetlands. And I thin that there should be a very careful 

look at proposals to reduce burden, to ensure that they don't have the same 

time reduce the protections that all American deserve and most Americans 

want. Thank you. 

Operator: Your next comment comes from the line of Kathy Phillips from Waterkeeper 

Alliance. 

Kathy Phillips: Thank you. I'm a coast keeper with Waterkeeper Alliance. I'm from the 

Eastern Shore of Maryland. I do not support any weakening of EPA 

regulation and in fact I would like to see better controls of non-point sources 

[ PAGE \* MERGEFORMAT] 

ED_ 002364B _ 00003850-0005 7 



Operator: 

through EPA, particularly as it relates to agriculture. That is the number one 

source of pollution to my water shed and to the Chesapeake Bay watershed. 

There are too many exemptions given to ag compared to other polluting 

industries. I think that we need all the current Clean Water Act protections 

that we have right now. This is important in my watershed especially 

protections of water, of wetlands, for this low coastal community of mine, on 

the eastern shore of Maryland is our last line defense against sea level rise. 

We'd not want to see any regulation rolled back on protecting our wetlands. 

Back to agriculture again, the Clean Air Act, ammonia disposition is also one 

of the largest contributors of nitrogen to My coastal water shed as well as the 

Chesapeake Bay watershed. I think there's - encourage by recent legal 

decisions to have EPA monitor and regulate ammonia emissions from 

combined animal feeding operations. 

And I would just like to end by saying that sea level rise is a major concern, 

salt water intrusion into our drinking water is a major concern and coastal 

resiliency is the best way to protect the economies of these coastal regions. I 

think that the EPA has been doing a fantastic job so far, the men and women 

who've work within the EPA have always been very helpful to me when I've 

had to contact them on issues. And I just want to say thank you EPA and to 

our current administration and to those listening in on this call, I support 

protecting the EPA, the Clean Water Act and the Clean Air Act. Thank you 

very much. 

Your next comment comes from the line of (Jennifer Coffey) from ANJEC. 

Jennifer M. Coffey: OK, thank you. This is (Jennifer Coffey) from ANJEC, the Association of 

New Jersey Environmental Commissions. I would like to say that we oppose 

any roll back to the Clean Water Act or any EPA regulation. This phrase 

reduce regulatory burden as a euphemism. And it comes from Governor Chris 

Christie here in New Jersey. We have seen it before. And what it has 

translated into is roll back and protection for drinking water, for clean air, for 

soil erosion. 
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Operator: 

It is not acceptable to happen at the federal level. We need if anything 

stronger rules and regulations to protect the water we drink, the air we breathe 

and the food that we eat. I want to echo the comments of several people 

before me and say that the clean water act is essential and could even be 

enhanced in terms of its implementation for agriculture in nutrient 

management, manure management, paying more attention to sea level rise that 

is happening as for climate change. We are seeing it happen in our coastal 

community such as New Jersey, the South Jersey bayshore, the Atlantic coast. 

We are our lands eroding. We are doing work to try to fortify out wetlands. 

We are seeing our community wells being infiltrated with ocean water 

because it's coming in further and faster than we've ever seen before. We 

have drinking water issues in New Jersey. Some of our lead levels are higher 

than they were in Flint, Michigan. 

So to have a conversation that implies anything, that indicates any kind of a 

roll back in monitoring measurement, public access to data, information. 

Where standard is completely unacceptable to us and those that we represent. 

And so thank you for the opportunity to speak and again, also echoing the 

comments of others. 

I'd worked with EPA for a long time and there are staffs at the EPA New York 

Headquarters in D.C. and I know in other places that do a fantastic job in 

providing resources, expertise, counsel ... 

Your next comment comes from the line of (Rebecca Rotor) from -

representing herself. 

(Rebecca Rotor): Yes, thank you for the opportunity to speak. I have not prepared my 

comments. I am very concerns that there's no weakening of any 

environmental regulations, especially pertaining to water and air in my case. 

I'm a Pennsylvania shale gas refugee. I live in a rural country, South 

(Rohana) County 

I had organic chemicals in my well water. I had documented impacts 

(inaudible) in science from flaring at Wellpass that happened 1,800 feet from 
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Operator: 

Susan Masten: 

my house, from using (inaudible) PM 2.5 spec monitor that documented very 

high levels of PM 2.5 which I think most likely came from one of the natural 

gas compresses, processing in this extraction field gas. 

I feel that EPA does a wonderful job. At the end of the day, that's all I had, to 

reach out to protect my health, my air and my water because rural 

communities fall through the crack. And I am against any additional 

consideration being given to industry to roll back regulation, because that's 

going to translate into people getting sick like myself, because the 

environment, protecting the environment is protecting public health. Thank 

you. 

Your next comment comes from the line of Susan Masten representing 

herself. 

Hello. This is Susan Masten I'm an Environmental Engineer, has been 

working in the field for over, almost 40 years now, which is frightening. Live 

outside of New York City, can remember the smog and the asthma attacks that 

I had because of the smog. 

I want to, ( of course), offer my thanks, gratitude (inaudible) with EPA for all 

of the regulation for their own place that have improved public, improve the 

environment and I want to request that no additional weakening of regulations 

being made. EPA is there to protect public health, to remember what life was 

like before the EPA. So even now, it's clear that there are significant numbers 

of death still due to poor air quality. 

There still issues with our water quality. We need to protect our air. In terms 

of CO2, CO2 is clearly a pollutant, correlation to CO2 level. And I mean, sea 

level rise, have a T-value of less than 0.0001, correlation to explain CO2, and 

already excited to also have a T-value of less than 0.0001. 

So we're on almost unbelievable correlation between sea level rise and CO2. 

We know the reasons for this. We understand the science. It's time we at, 

thank you. 
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Operator: 

Ryan Sinclair: 

Operator: 

Your next comment comes from the line of Ryan Sinclair representing 

himself. 

I'm a Environmental Microbiologist that work as an Assistant Professor and 

Loma Linda University. And right now I have a project out in some of the 

tribal lands around. And I wanted to say that I'm against reducing any 

regulatory or even any attention to the Safe Drinking Act. I go out to this, 

tribal areas and I measure drinking water and, you know, the EPA regulations 

are great. 

But I mean, if this people can't meet these regulations now and they don't have 

safe drinking water, what it the regulations and requirements were, you know, 

somehow ease up. And we wouldn't even have leg to stand on when we're 

approaching the environmental justice issues for these tribal communities. 

So, yes, I'm against - against any repeal or revisions and if anything, there 

needs to be research but effective indicators, microbial indicators to this, to 

monitor drinking water. Thank you. 

Your next comment comes from the line of (Kathryn Thomas) representing 

herself. 

(Kathryn Thomas): Hi, I'm an Aquatic Scientist with an environment law background. And 

over my 40 year career, I have worked for a variety for entities including 

watershed, a major water supply, utility for East Coast city, state and federal 

river conservation programs. 

Like some of the others on this call, I'm often asked to remember the world 

Free Clean Water Act and free most of our other environment laws. I spent 

my childhood and teen years living in world without these laws. I object to 

characterization of this inquiry on it's phase, that the term regulatory burden 

implies that there some sort of unequal attention being placed on private 

industry that is not fair. And I think we have to stop ( commoditizing) air, 

clear air and water. And we have to in capitals, capitalistic system, expect 

that any business that uses public trust resources such as air, water and land if 

required to internalize the externalities they place on those resources. 
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Operator: 

That means they do not get to keep all the process while expecting the public 

to bear all of the burdens of anything that they do to these resources, so thank 

you. 

Your next comment comes from the line of (Emily Summer) representing 

herself. 

(Emily Summer): Hello. I'm (Emily Summer). I'm an instructor for the Alabama Real Estate 

Commission and have been practicing real estate (inaudible) since '81. I'm 

also on the advisory council for local clear water organization called Dog 

River Clearwater Revival. 

Operator: 

Faith Zerbe: 

We do not need to throw back any of the regulations where you have scene 

that benefits of clear water and clear air here in Mobile. 

The problem is that the children are being educated K through 12 about 

environmental issues with there as I said lack among adults. I teach them in 

the (will to) continuing education classes and then this news to them about 

clean water and clean air. So we need to put a bigger push on educating a 

general public but we did not roll back any regulations. Thank you. 

Your next comment comes from the line Faith Zerbe with the Delaware 

Ri verkeeper Network. 

Hi. Yes, I'm biologist with Delaware Riverkeeper Network, I've been doing 

this work for about 20 years. Before that I did private consulting for about 

four years related oil soil response in national research damages assessments. 

And clearly this is far as this idea regulatory burden to protect our air and our 

water, which again we cannot have a state economy, a healthy environment if 

we do not have a clean air and clean water. 

Here in Pennsylvania where I have lived pretty much my whole life, we look 

to the APA to really help us to enforce the rules that are available to us. And 

where soft of few like extraction has clearly left, abandoned mine drainage in 

rural communities and people who are very sick in rural communities of 

Pennsylvania, who look to the EPA to often step in and to be that voice from a 
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community perspective also with NEPA and other rules by having the ability 

to work with various agencies as the community. We have the ability to look 

at things like pipeline, the fracking pipelines that are coming across 

Pennsylvania and the more south chill region right now, really big issue. 

The methane emissions with GP A had been regulating and now there is a step 

back, another really big issue. So certainly we need to be strengthen to these 

rules and any point that these rules are burdensome. Again, it's a policy and 

it's not true because of anything we need think. So thank you for the time. 

Operator: Your next comment come the line of David Loveday from WQA. 

David Loveday: I'm Director of Government Affairs for the Water Quality Association. We 

represent the water treatment industry for residential, commercial and 

industrial. We also represent dealers and install water treatment. 

Operator: 

As more contaminant are found and more emergency contaminants are 

become regulated, we think that our products have been brought in as to create 

and remediate these contaminants. We run the ground on Flint, Michigan. 

We have products in the ground now and Petersburg, Milwaukee and other 

communities. 

So we would like to see this as continue use our product as short term, in 

some cases maybe a long term solution in rural and this advance communities. 

So please keep this type of treatment in mind as you - as we find the 

contaminant to the emerge contaminant. Thank you. 

Your next comment comes from the line of (Mark Selinger) from the Slump 

School. (Mark), your line is open. 

(Mark Selinger): My name is (Mark), I'm at the Slump School. One thing I'd like to offer up is, 

one way to reduce regulatory back log with Clean Water Act with 

reestablished the Army Corps of Engineers, (certified with the) linear program 

that was around in the 1990s. The idea was a test program was to basically -

to attempt to privatize the wetland delineation process. And the press idea 
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Operator: 

behind this was enable highly trained certified professionals to undertake the 

rule which is currently filled by Army Corps of Engineers. 

And this new idea would basically be for the cordial to kind of take a back 

seat to this delineation process and basically simply administer certification 

programming get out of the jurisdiction, a real process entirely. Private sector 

developers currently enjoy the benefit that the U.S. tax payer covers all the 

expenses related to these establishments but what with boundary by the core. 

By transferring this rule to private professionals developer can cover the 

course associated with this effort rather than the taxpayer. 

As they are benefiting from one of the project profit regenerate, it seems 

reasonable to expect as they could cover this expense. And so now that we 

save the tax payer money, it will also generate jobs and also with this 

(inaudible) will be subject to income tax, and that effect is a government 

revenue with the lot. One other benefit is that the private sectors that are able 

to handle the work volume and the turn around time with jurisdiction 

determinations can play with the increase. 

And one of the biggest complaints is the construction relates as results of U.S. 

on credentials back logs as one of the biggest challenges facing in the 

developments. Thank you. 

Your next comment comes from the line of (James Cleghorn) representing 

himself. 

(James Cleghorn): Hi. This is (James Cleghorn) living in Maryland now formerly at Western 

Pennsylvania in the fracking fields. I did submit written comments. 

The first thing I want to say is that I just heard about this conference call here 

today 20 minutes ago then I would encourage GP A to do this again. You need 

to hear from the voices of people who are affected by regulations that are right 

now good but not good enough. There is no - there is no validity to the 

premise that this regulations are burdensome if they don't need to be made less 

burdensome. If anything else, they need to be improved upon and tighten but 
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the industry has been at the table every single time or DP A regulation has 

been formed as we can do to the best of their ability. 

And now they want to weaken that more with this red hearing that there are 

burdensome regulations that are affecting them. So my point here in addition 

to what I've submitted in written testimony is that, this listening session needs 

to continue. What I've heard here is just about everybody is say that it is not 

burdensome that we need to in fact preserve the regulations that protect our 

environment. Thank you. 

Operator: And your next comment comes from the line of Jenifer Collins from 

Earthjustice. 

Jenifer Collins: Hello. My name is (Jennifer Collins) and I'm an associate legislator 

representative for Earthjustice. I appreciate the opportunity to speak today, I 

grew up in Florida and my childhood was been spent on the water. 

From the time as I was graduated from college, I lived within walking 

distance of lake or river. But even as I appreciated the beauty of my local 

water ways, I saw signs of environmental problems. From water quality 

advisory posting to the smell of algal blooms and fish kill. 

Unfortunately that reality is not uncommon, with some 46 percent at our 

country streams in rivers and 32 percent of wet lands and poor condition unfit 

for swimming, drinking or fishing. The EPA was created and went to laws 

like the Free Water Act were pass because unchecked pollution was impacting 

the lives of families, businesses and communities like mine. 

But I still want to do, we made great strive and cleaning up our water in 

promoting public health for growing the economy and strengthening small 

businesses. 

Common sense that all safe guards to help space and municipalities control 

and reduce the pollution of our rivers, lakes and bays as vital to the health of 

these communities. 
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Operator: 

The conversation we need and should be having now is how to strengthen 

landmark safe guard like the Clean Water Act and common sense protection 

like Clean Water Rule. More than 117 million people get their drinking water 

from store that (inaudible) streams that are protected by the Clean Water Rule. 

Yet, instead of insuring that these sources of drinking water are clean and 

safe, our elected officials are doing everything they can to make it harder to 

protect free water and public health. 

We know that it is not the - in the interest of polluters to police themselves, 

strong safe guards from EPA and other agencies ensure that polluters can't 

simply process to poor people and when they do, there are consequences. 

Communities need strong and robust EPA to stand with them and create 

common sense safeguard, not with move protected regulation. Thank you. 

The next comments come from the line of Ben Alexandro from the Legion 

Association. 

Ben Alexandro: Hi. This is Ben Alexandro from the Maryland League of Conservation Voters 

actually. And basically we're more worried about drinking water than we 

have been for year. 

So when looking at the disasters in Flint, Toledo, Charleston and many others, 

it's clear that we really need to be discussing how to strengthen our protection 

not weaken them. Because often it's communities with the least power that 

really bear the branch of the pollution, the effects of entire public health and 

water pollution. So we really need to be talking to how we can strengthen 

landmark safeguards like the Clean Water Act and the Clean Water Rule, et 

cetera. 

And from perspective here in Maryland we've had a huge effort to restore the 

local rivers and streams in Chesapeake Bay. And these efforts are working, 

you know, the bay started to come back with the (head stone) starting to 

shrink, bay grasses are starting to re-grow, bull crab is starting to come back, 

et cetera. And this bay is the huge economic engine of the state and the 

whole, you know, Mid-Atlantic Region. 
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But this recovery is fragile and it's not a long way to go. So, it really mean in 

enforcing existing regulations is incredibly important as most cost effective 

way to reduce pollution. And the economic benefits that we get far that way 

at any sort of that cost burdens with them. So, we really need strong 

regulations to protect the health and welfare of all Americans and I hope that 

we can have that conversation soon. Thank you very much. 

Operator: The next comment comes from the line of Diana Mahmud representing 

herself. 

Diana Mahmud: Yes, good morning, at least it's morning here in Los Angeles. I am speaking 

for myself although I am an elected council member for the city of South 

Pasadena. I'm chair of the San Gabriel Valley Council of Government Water 

Committee. Our council of governments represents 31 cities and in our 

region, the cost then as four compliance is $6 billion. The estimated cost 

within the 88 cities of L.A. County is $20 billion. 

In one of my region smallest cities, within my council of governments, the 

cost is estimate at $1 million per resident. Part of the region the cost is still 

high is that 33 (PJVIDLs) had been identified in our (MS4) permits based upon 

dubious science. 

The cost is absurd in Los Angeles County because we are essentially being 

required by our local water quality control board to capture and infiltrate 

storm water within our respective jurisdictions. This in turn revolts in cities 

being required to do such things as digging up parks, building a substructure 

within the parks and then replacing the lawn. I should mention that to 

estimate the cost that I have cited are capital cost only, they do not include 

operation and maintenance. 

We are prohibited from using existing flood channels which are concrete line 

structures because they are considered (wodust). We have little control over 

the pollutants in our storm water. We need to strengthen regulations to 

require more robust science in establishing water quality objective. In a 

workshop scheduled later on this week, a (303D listing) is based upon a single 

water sampling. We need to codify in regulations, EPA Financial Capability 
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Operator: 

Assessment Guidance for (MS4) system to make consideration of the 

guidance mandatory, where an existing water way has been dramatically 

altered here in Los Angeles County over the decades by concrete lining. We 

need to ...... from the definition of (wodust). Thank you very much. 

The next comment comes from the line of (Jenny Neumann) representing 

herself. (Jenny), your line is open. 

(Jenny Neumann): Thank you. My name is (Jenny Neumann) from Los Angeles, California. I'm 

not - replaced or modify the existing environmental regulation. They are 

critical to protect or share natural resources. The benefits of these regulations 

are at way a new burden of complying with them. Yes, they cost money but 

as a tax payer and a consumer to whom the cost will be passed. 

I'm willing to pay of little extra to ensure that we have clean water, clean air 

and healthy forest because I believe our economy, our national identity and 

our national security depends on it. Thanks. 

Christine Ruf (EPA): I think this speaks the last of the comm enters, it's 2:00. We need to close 

the session. But thank you to everybody on the phone and also online for 

hanging in there for three hours, we only have a few folk to drop off the 

webinar. So, thank you so much, we appreciate your inputs, we will be 

transcribing your written and verbal comments. I just put a - we just put a 

link online to folks about sending us an e-mail. I thought we would have your 

e-mail addresses through the webinar, but I was advised otherwise. 

So, the e-mail address to send in a request for the transcript is online, but it's 

owregulatoryreform@epa.gov. All the folks that were on the phone, we do 

have your e-mail so we can send you to that information as well. 

A reminder that EPA docket on this issue across all the program will close on 

May 15th. So if you want to send an additional comment, please do so by the 

15th. 

So, thank you for joining us. (Joe), any last - anything you want to say? 

[ PAGE \* MERGEFORMAT] 

ED_ 002364B _ 00003850-00068 



THE COMMENTS BELOW WERE SlJBMITTED AS WRITTEN 
COMMENTS VIA THE WEBINAR, IN ADDITION TO THE 
VERBAL COMMENTS ABOVE 

Mateland Mayes: I'm from Warren County, NC. WE fought against having a PCB dump forced 

on our community in 1982. After of decades it was discovered that the landfill 

was not sealed and that the liner was breeched. The EPA and the state were 

forced to clean and decontaminate the landfill. Water safety is very important 

and without proper regulations, poorer communities can once again be tareted 

to become waste towns. I think that the EPA should be strengthened NOT 

weakened. 

Andy Kimmel: EPA rules were prepared through lengthy and thorough rule-making processes. 

This rushed process does not properly provide enough opportunity to properly 

evaluate the value of current protections. It also presupposes that protections 

need to be removed. Each rule should be reviewed through a full process with 

ample opportunity for public comment. 

Christina: Agree with Andy 

Jesse Iliff: one wonders whether rolling back regulations that protect our health and environment 

makes sense, when it seems unlikely that EPA can effectively enforce the 

regulations we currently have, considering they can't organize a conference 

call. 

Shirley Clark:Under the federal Multisector General Permit, certain industrial dischargers are 

required to meet specific stormwater discharge limits (numeric limits). The 

regulations should require that municipalities, specifically new development 

and large-scale redevelopment, should be on a timeline to move into that 

direction. 

Curt McCormick: I will also submit in writing : 1. 40 CFR Part 403: EPA needs to adopt 

administrative extension for IU permits that mirror the criteria used in the 

NPDES regulations ( 40 CFR Part 122.6).2. 40 CFR Part 403: EPA needs to 

put out a policy that makes it clear to EPA regions and States that POTW s 
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must keep their local limits, legal authority and program up-to-date even 

where a NPDES permit is expired. An expired (administratively extended 

NPDES permit) cannot be modified by EPA/states to incorporate a 

pretreatment program approval as a minor modification of the NPDES 

permit. EPA must allow POTW s to adopt updates at the local level (with an 

appropriate newspaper notice) where the POTW is operating on an 

administratively extended permit. The modifications should be reviewed by 

the Approval Authority to assure they are approvable. Then, when the 

NPDES permit is reissued, EPA/states can incorporate the minor 

modifications. Curt McCormick, POTW.com 

Brady, City of: There seems to be no "reality check" by the USEP A on mandating rules and 

regulations and how it impacts different type of "customers". For instance: a 

small rural community is not "equal" to say, a large metro-plex. A regulatory 

mandate on a rural city is a big deal. Most times small communities or towns 

are so "cash strapped" that a regulatory mandate places a real economic 

hardship on it's residents. Many times the rule cannot be met simply because 

there is no money. The point here is there needs to be improved regulatory 

implementation methodologies that takes into account the reality of the 

diverse communities and urban landscapes of America 

Shirley Clark: The Chesapeake Bay model runs primarily on percent removals. However, the 

science has moved well beyond that limitation and we can do a better job 

investing in the actual science in the model. The International Stormwater 

BMP Database, funded initially by the US EPA, provides information on the 

expected performance of stormwater control measures. We are able to begin 

to develop numeric criteria and to use numeric calculations to predict water 

quality benefits. 

Robert Adams: I have lived near Philadelphia all my life, as did my mother and earlier ancestors, 

back to the 1850's. When my mother was young, you couild smell the 

Schuylkill River a mile away. When I was little, we swam in it, but probably 

shouldn't have. It was always muddy. I was by the River earlier this year, and 

realized to my surprise that the water was clear! Please do not do anything 
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that would jeopardize the significant progress we have made since the Clean 

Water Act was passed. 

Ward Wilson: Kentucky Waterways Alliance works to protect, restore, and celebrate the 

waterways of our great Commonwealth. We look to USEP A to set a "floor" of 

standards that we apply locally. Water regulations do impose some costs in 

time and money, but their bentefits are even greater. All along the Ohio 

River, our state's northern border, citites use the river for drinking water, 

recreation, and economic development - all of which are possible because the 

river is now much cleaner than it was before 1972. Let's work together in a 

meaningful, inclusive proces to make regulations work better to acheive their 

objectives, not lose the gains we already have won through hard work and 

expense. 

Shirley Clark: As a proposed reform, stormwater and TMDL needs to be integrated. In the 

Chesapeake Bay basin, the urban runoff component is not shrinking and is a 

source of impairment to many waterways. MS4 plans must address the TMDL 

requirements in their areas. 

Ward Wilson: typos corrected in this version: Kentucky Waterways Alliance works to protect, 

restore, and celebrate the waterways of our great Commonwealth. We look to 

USEPA to set a "floor" of standards that we apply locally. Water regulations 

do impose some costs in time and money, but their benefits are even greater. 

All along the Ohio River, our state's northern border, cities use the river for 

drinking water, recreation, and economic development - all of which are 

possible because the river is now much cleaner than it was before 1972. Let's 

work together in a meaningful, inclusive process to make regulations work 

better to achieve their objectives, not lose the gains we already have won 

through hard work and expense. 

Shirley Clark: ASCE-EWRI has developed a document that is in publication that will address 

costs documented by MS4s in implementing their low impact 

development/green infrastructure. I will attach that document to my docket 

comments. 
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Jesse Iliff: In the Chesapeake we use millions of federal dollars to install clean water best 

management practices, in the industrial waste water secotr, agricultural sector 

and to address urban and suburban stormwater loadings. 

Julia Anastasio (ACW A): ACW A submits the following high level principles to guide OW's 

work as you undertake this process: 1) jointly prioritize regulatory reform 

actions with state quality programs and ACWA can serve as the conduit; 2) 

preserve or enhance flexibility for states to implement the CW A; 3) streamline 

processes and eliminate duplicative requirements; 4)rely on sound science to 

guide these decisions; 5) no backsliding -- preserve the gains we have made; 

and 6) limit unfunded mandates 

Jay Sauber: EPA policy oflisting 303d waters using a standard exceedance frequency of no more 

than one occurance in three years for metals regardless of wheter or not there 

are 2 observation or 500 observations is clearly not scientific. This policy 

practice needs to change. And at a minimum should include biological 

confirmation prior to overloading the 303d list when clearly unnecessary. 

concerned_citizen: Jesse Iliff - we do now, but when the 97% cut to the Ches Bay Program takes 

effect, we may not. :( 

mitch reid: Making the system more efficient is always a good thing but there must be a 

protection for water quality. This will require a baseline and making sure that 

we do not have backsliding. 

Shirley Clark: Jesse Iliff - yes, millions are going in throughout the Chesapeake Bay region; 

however, in PA, the planning is poor and the science has moved on past most 

of the regulatory guidance. EPA should be updating their guidance to states 

frequent! y. 

Janice Beecher: Speaker is making a very valid point about building capacity for complaince as a 

means ofreducing "burdens" without sacrificing vital protections. 

Robert Adams: In Pennsylvania, the DEP has been cut and cut and cut again, to the point that our 

state enforcers can no longer do their jobs effectively .. Please add federal 

funding to help state agencies to do their jobs. 
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Ward Wilson: Regulations have costs, but also benefits. Clean Water Rule, 40 C.F.R. § 230.3 -

the agencies' analysis indicated that under all scenarios, the change in benefits 

of Clean Water Act programs because of the rule exceeded the costs. Benefits 

were projected to range from $338.9 to $572.3 million/year, compared to an 

estimated range of $158.4 to $465 million/year in costs. U.S. EPA & U.S. 

Dep't of the Army, Economic Analysis of the EPA-Army Clean Water Rule 

(May 2015), [ HYPERLINK 

"https://www.epa.gov/sites/production/files/2015-

05/documents/final _clean_ water_ rule_ economic_ analysis _5-15 _ 2.pdf'' ]). 

Bijaya Shrestha: EPA's mission is to protect human health and the environment. We don't do that 

by getting rid of laws and guidelines that protect our waterways and public 

health from industrial pollution. EPA should be asking the American people 

which laws and regulations they want to strengthen and make more robust. 

mitch reid: It seems like most of the inefficiencies that folks are highlighting can be chalked up 

to an agency that is understaffed and underfunded. 

Shirley Clark: In the Chesapeake Bay basin, our streams are impacted by the discharge from 

coal-fired power plants. Air pollution regulations should be cognizant of that 

fact and continue to reduce mercury discharges. 

Jesse Iliff: @Juan, in large measure, EPA provides funding to enable states and municipalities to 

protect their own resources. In Maryland, many millions of federal dollars are 

used by our state department of environment for improving and monitoring 

water quality. 

Janice Beecher: Re devolving to states, water and air do not respect state boundaries and children 

do not choose where they are born. There are equal protection considerations 

here. 

Jason Flickner 2: EPA Office of Water should provide a minimum 30-day comment period on 

"Reducing Regulatory Burden" from the date the transcript of this 

call/webinar is made available to the public. 
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Linda - Red Cliff Band: I echo what Mr. Jason Flicker 2 has stated: EPA Office of Water should 

provide a minimum 30-day comment period on "Reducing Regulatory 

Burden" from the date the transcript of this call/webinar is made available to 

the public. 

Shradha Upadhayay: PA Office of Water should provide a minimum 30-day comment period on 

"Reducing Regulatory Burden" from the date the transcript of this 

call/webinar is made available to the public. 

Jason Longbine: Juan Garrido, air and water pollution do not respect state boundaries. States 

with relaxed environmental regulations would burden their neighbors who 

have higher standards. States' rights doesn't work with regards to air and 

water quality. 

mitch reid: The term unfunded mandate keeps getting batted around. It sounds like this is an 

backdoor request to be able to pollute without oversight. The cost of reducing 

pollution must be shared by the states. Alabama is last in the nation in 

funding environmental protection. We do no need less regulation from EPA 

We need more participation from the states and local entities. They must do 

their part and in Alabama they are not. 

Amanda Loeper: The new EPA DMR requirements for those facilities with a State Water 

Authority are being asked to input data twice. This regulatory burden is not 

benefiting water quality in any way, it is only increasing administration work. 

California has more stringent regulations than EPA and facilities located in 

states with a strong water authority should not be required to also input data to 

the EPA If the EPA wants the data, they should go through the State to gather 

the information, not burden facilities with additional admin work. Our 

resources are better spent implementing BMPs for better water quality, 

because improving water quality is what we all support and want to achieve. 

Janice Beecher: Coordination and harmonization ofreporting requirements to improve regulatory 

efficiency and transparency is a good idea. 
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concerned_citizen: mitch reid - couldn't agree more! i could live the rest of my life w/o hearing 

the term "unfunded mandate." 

Ward Wilson: What would Phoenix pay to have a Hudson River in their city? 

Katie Friedman: Hello my name is Katie Friedman and I am calling in from the Charles River 

Watershed Association (CRWA) in Greater Boston, Massachusetts.The 

Charles River has made a tremendous turnaround since the 1990s and is today 

considered the cleanest urban river in the United States.CRWA worked very 

closely with EPA Region l on the Charles River cleanup and we think the 

staff and programs here in New England are outstanding. The EPA played a 

monumental role in the complete revitalization of the Charles River and 

Boston Harbor, by setting high standards for stronger pollution control 

requirements such as the National Pollutant Discharge Elimination System. 

The Clean Water Act section 303(d) has been pivotal in creating pollution 

plans that have led to the revitalization of many urban watersheds in 

Massachusetts, helping to address nitrogen and phosphorous pollution which 

have negative impacts on the tourism economy and public 

health.Environmental regulations need to be maintained and in fact 

strengthened rather than rep 

Katie Friedman: rather than repealed. We have proven firsthand that investments in clean water 

are economic drivers for the larger economy. All of the investments in 

cleaning up Boston Harbor and the Charles River, which were considered a 

tremendous burden at the time, have had a fantastic return on our investment. 

Our region is booming.Programs should be revamped to make it easier to get 

money out to the states and partner groups. Regional EPA offices should be 

staffed up so they can do their necessary work in a thorough and timely 

way.Finally I would like to thank the EPA Office of Water for inviting me to 

speak as I feel our experience here on the Charles River can help other rivers 

and water resource professionals around the country. 

Curt McCormick:EP A pulled back the signed Dental Rule ( 40 CFR Part 441) . This final Rule 

was worked on for years and balanced comments from municipalities, states 
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and industry. This Rule was as lenient as possible while requiring basic 

BMPs to be institued to reduct mercury. EPA should issue this final rule. 

mitch reid: Frankly this whole thing feels likes a Kangaroo court to allow Admin Pruitt to enact 

changes that he has already decided on. Considering that state agencies are 

already talking about EPA "intention to rescind" certain rules why has EPA 

not put out a draft list. Very few regulated entities are participating on this 

webinar but I fear they will get the overwhelming attention when the rule 

comes out. 

Bill Hurd: I recieved an EPA Audit of the Approved Pretreatment Program that I manage on 

September 24, 2015. EPA has failed to report its finding!! EPA should be 

required to release inspection reports within 30 days of conducting 

inspections. 2 years is too long! 

evelyn Wendel: WeTap is on line. We need to improve public drinking fountains and safe public 

drinking water access for healthy communities. 

Eric Olson: The Brookings Institution recently found that a quarter of "clean economy" jobs are 

manufacturing jobs, with higher pay and greater export potential than other 

sectors of the U.S. economy. 

Madeleine Foote: We're all impacted by water regulations. Cities and municipalities represent 

and work for their citizens, citizens who care about clean water and don't want 

water protections rolled back. 

Dean: for us regulated cities, I very much appreciate the Clean Water Act, but please if the state 

is mandated to carry out, then the EPA 

Ward Wilson: Good point on regulation limiting ability to implement new WQ standards. 

Dean: should not be allowed to audit MS4 cities 

Dean: that is the state's job now 
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Amanda Loeper: Dean, I agree. The EPA should go after States who are failing or lack state and 

local authorities. 

Dean: amen 

Dean: we in the MS4 world who 

Scott Caldwell: The Dental Rule ( 40 CFR Parts 403 and 441) would cost programs nationwide 

an expected $69-71 Million dollars at and create a reduction of 992 pounds of 

mercury being discharged annually. The problem lies with the 50 POTW 

study and data that is not likely to be accurate. Saying this measure being 

implemented nationwide is balanced and fair may be disingenuous. Many 

POTW s have no issues with mercury loadings or meeting discharge 

limitations. 

Dean: are trying are always are in fear of the EPA coming in and the state refusing to give ample 

guidance 

Shirley Clark: We also need to continue to increase how many areas are subject to MS4 

regulations. 

Dean: yes, even though we are only 8% of the problem and ag continues to be voluntary. 

ridiculous 

anon: Ag will continue to be voluntary. And you will continue to have food on your plate, 

clothes on your bqck, and a roof over your head. 

Jason Longbine: Dean, I agree with that. I was told by an EPA representative that even if EPA 

had delegated NPDES authority to my state, and they approved the state 

NPDES program, and my MS4 was in full compliance with the state program, 

EPA still reserved the right to determine that we were in violation and take 

enforcement action. 

Bill Hurd: EPA must always reserve its right to oversight enforcement 
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Dean: yes, oversight to the regulating state, not to the permit holders 

mitch reid: Alabama Rivers Alliance has just filed an appeal with circuit court to overturn an 

arbitrary decision by the EPA to not hold EPA accountable. In an effort to 

protect Alabama, EPA failed to follow its own regulations. The regulatory 

burden here is on the people of Alabama who are suffering from polluted 

water. Oversight should be strengthened not rolled back. 

http:// alabamari vers. org/ alabama-conservati on-groups-appeal-to-court-to

hold-epa-accountabl e-to-cl ean-water-act/ 

Patricia Schuba: I am from a community impacted by coal-fired power plant pollution - air, 

water, soil. The Ameren Power Plant in Labadie MO is the largest in the state 

and 14-1 Sth largest in the nation and does not have scrubbers, discharges coal 

ash pond waste water into the Missouri River, etc. We formed a nonprofit to 

fight the siting of a new coal ash dump in the water table of the Missouri Rive 

as teh EPA finalized the CCR Rule in 2015. Communitites, like mine, are 

engaged and want a robust EPA regulatory framework to protect us and the 

natural resources we all depend on ( drinking water, surface water, productive 

communities for people and businesses to inhabit). Our experience has been 

that the federal EPA plays a crucial role in setting regulation based on facts 

and science and that they could be doing even more but industry stakeholders 

and politics always gets in the way of agencies doing their best. This is not the 

time to tie EPA's hands. Our community advocated for 7 years to get keep 

toxic ash out of our water 

Eric Olson: The long term cost of lead poisoning in Flint, MI is estimated at $400 million. If 

anything, we need more regulations going forward, not less. 

Patricia Schub a: Our floodplains clean drinking water for free ... how can "reducing regulatory 

burden" be in the service of the American public or our economy? 

mitch reid: In Alabama the two greatest burdens to the people of the state that rely on clean water 

are the failure of the EPA to protect streams from hydrologic alteration and 

the virtually non-existant regulation of Non-point sources 
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Scott 3: We only need to protect water that can float a boat!?!? That makes a LOT of sense 

Shirley Clark: @Scott 3, that is how the Interstate Commerce Act has been interpreted in many 

states. However, some states put recreation in as interstate commerce because 

the recreation attracts people from across state lines. Small kayaks. 

Nancy Hammett: Inspired by the many tributes to the benefits of the Clean Water Act. I hope 

this Reg Reform process will require those requesting reg roll backs to 

demonstrate that water quality benefits will not be lost or are not worth the 

costs, rather than requiring EPA staff to demonstrate again what has already 

been shown in past cost-benefit analyses. 

Scott 3: INtegrated planning addressing all water issues in a watershed is a good way to go. 

Prioritize our efforts, there is not enough $$$ to do everything right away. 

anon: Regulated entities need the flexibility to innovate. the conventional regulatory approach 

falls short and boxes in without allowing a common sense approach. 

Nancy Hammett: Agree, Scott 3. Some hard challenges given multiple jurisdictions, source types 

and pollutants, to ensure benefits aren't lost, but this is a fruitful approach to 

pursue. 

BARRY BLUNDIN: Amen!!! sensible regs and pro growth are not mutually exclusive 

KK 3: complexity leads to midnight contractors and non-compliance. Streamlining the entire 

process to focus on stie work as opposed to paperwork would likely be quite 

beneficial 

BARRY BLUNDIN: "burdensome"= a good regulation that is being inefficiently enforced or 

executed resulting in unwarranted cost to the regulated stakeholder -- this an 

be one definition 

William R. hannemann: To be clear, the name is Aqualete Industries from New Jersey, we are 

manufacturers and distributors of patented technology that reduces pollutants 

in groundwater and stormwater. Our# is 732-695-6336. 
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mitch reid: cow producers work really hard to roll back the regulations that protect the water they 

say they care about. 

Tom Sanders: Thank you EPA. I support the majority of what you do to keep us all safe. I hope 

you survive the current administration. 

mitch reid:"reducing regulatory burden" is a euphemism. Great comment. 

Elizabeth Herron: Elizabeth Herron - private citizen and water resource professional. Thank you 

EPA for helping restore our water over the past several decades. More needs 

to be done, particularly in light of changing climate and increasing populaiton. 

Water is an essential resource - it must be protected now and into the future. 

While I am certain some paperwork regulations can be reduced, the overall 

framework is essential. Regulations must be science based, effectively and 

faitly enforced. 

BARRY BLUNDIN: fun fact -- The Clean Air Act is 234 pages in length 

mitch reid: Its not even close -overwhelming majority of participants reject rolling back 

regulatory protections of clean water. Most want EPA to go further. 

Josh: People, Try to view this positively, like reducing the paperwork that Mike mentioned a 

while back. Think about ways to make the PROCESS more efficient 

Ina L. Nez Perce: Extend comment period to 30-Days from posting of comments from this 

session. I agree we need to preserve the gains we have made since the days 

before EPA was in existence. We need to rely on sound science to protect our 

water for our future generations. 

Ed Wheeler: Everyone wants clean water and clean air but if you work with these regulations 

and regulators daya in and day out you will know that there is a lot of waste in 

the regulations and how they are enforced. 
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Adam: well mitch thats because these are all climate change crazies. EPA should be abolished 

and athority given to the states to regulate. The answer is not more 

government intervention 

Josh: How come the standard in place for testing water allowed the LOOPHOLES for pollution 

in drinking water from the tap? 

MLP: agree with Josh. look for effiecency improvements. 

Ed Wheeler: They don't its how they are /are not implemented 

MLP: oops efficiency 

Shona Ganguly: The Nature Conservancy supports EPA water quality regulations to protect 

people and nature. Communities are adversely affected when water 

regulations are not in place. Also, ecosystems are already threatened and need 

restoration, which can't happen without these regulations. 

Janice Beecher: Thanks to the EPA staff for all that you do to protect public health and the 

environment. 

Josh: Look to manufacturing efficiencies- Such as manufacturing acceleration in production, 

Initially there are many problems but within a few months the loopholes are 

closed and the process for revalidating quality becomes less frequent because 

things are done efficiently the first time 

Daniel Marx: representing the Minnesota Environmental Science and Economic Review Board 

(MESERB). MESERB is municipal organization of 45 National Pollutant 

Discharge Elimination System ("NPDES") permits and we have worked since 

1997 to ensure that water quality regulations affecting municipal wastewater 

are reasonable and based on sound science.MESERB supports both 

responsible regulatory reform and clean water regulations. To suggest that 

being pro-regulatory reform is anti-regulation is a false narrative. As rural 

communities we face an economic crisis related to aging infrastructure and 

increasing regulatory burdens. Practical environmentalism requires removing 
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unnecessary regulatory burdens so that the limited local, state and federal 

resources available to deal with clean water problems can be used most 

effectively and efficiently to clean and protect waterThe focus of EO 13377 is 

"to alleviate unnecessary regulatory burdens placed on the American people." 

In our perspective an unnecessary regulation is one t 

Jennifer Gadzala: I have heard stories from elders stating that women's nylons would melt during 

the day while at work in our industrial areas along Lake Michigan. We have 

come such a long way from then, working hard to protect our air , the lake and 

it's tributaries. We have seen a positive shift of industry working directly with 

regulators and environmentalists in northwest Indiana. There is a 

tremendously dedicated group of individuals and organizations who would 

support streamlining EPA regulation procedures but would not support rolling 

regulations back. 

Shirley Clark: Unfortunately, this has presented as a rollback and not a streamlining. 

Streamlining is important. 

theo whitehurst: i would like to apologize to the next generation for giving them polluted water 

Matt Johnston: After 16 years of getting permits from the Corps for County projects the biggest 

issue I've seen is in the timeliness of permitting, particularly with regards to 

NOAA and USFWS consultation. The Service in particular was cut back so 

severely that they cannot do site visits. Trying to drown it in a basthtub is 

working to make permitting unreasonable. 

mitch reid: Thank you EPA! #DefendRivers! 

Ed Wheeler: Oddly most comments didn't stick to the topic of existing regulations that could be 

repealed, replaced or modified to make them less burdensome." 

theo whitehurst: no dapl no fracking 

Jason Flickner: Please extend the comment period to more than 7-days after the transcript of this 

webinar is available!!!! 
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Cathy McDade: Thanks for fighting the good fight! 

Tom Black: The definition of "Waters of the United States" needs to be reduced to navigable 

streams and not included in every spring head and small stream 

Justin 2: the Clean Water Act and Clean Waters Rule are not the same thing 

Scott 3: Just need to protect water for people in boats!?!? 

Justin 2: Tom Black is actually on topic 

James Houle: second that Shirley, thank you for your comments, they reflect what we are 

learning up here in the northeast as well 

Josh: I agree Tom is on topic, trying to understand the point of not protecting small streams and 

springs? 

Justin 2: No one in the WH is threating the CWA, but scrutinizing the Clean Water Rule 

Janie Jones: Have you sent anyone to St. Joseph Louisiana to address their water crisis and lead 

levels? 

Nathan Boon: Comment: As a citizen and tax payer in Jenkintown PA, I am more than willing to 

pay any additional cost associated with current regulations and new 

regulations designed to protect clean water for healthy ecosytems and human 

communities, including the Clean Streams Rule addressing mine waste and 

the Waters of the United States a.k.a. Clean Water Rule. In the watershed 

where I live, the Delaware River Basin, 15 million people drink the surface 

water and almost 40% of the stream miles across the basin are ephemeral 

headwaters and source water areas that would receive imporant recognition 

and protection under the Clean Water Rule. Thank you. - Nathan Boon 

Tom Black: Protecting the small streams from what activity? It is unreasonable to require a 

Corp Permit for a pond on private property. 
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Cynthia Babich: WATER IS LIFE! That said, no weakening of regulations. Need strong 

protections, thank you. 

Scott 3: Protect small stream from pollutants. We figured out the small streams become big 

streams, etc. 

Josh: I agree Less big government as it processes much slower, however, do you trust that all 

individuals will abide by the morality to not destroy ground water sources 

which will be affected by personal property? 

Tom Black: I don't think a Corp Permit would stop an evil person from dumping Nuclear waste. 

The issue is and always has been the private property rights. The regulation is 

to control rights of the citizens and not just to provide for a common purpose. 

Josh: Well then I guess the issue is with our culture then right? If regulations have become 

implemented to "control righs of citizens" and not to provide common 

purpose, then something triggered that action. 

Patricia Schuba: and that this public meeting was in response to Pres Trump's EO directing the 

EPA and Corps to review, revise and potentially rescind the Clean Water Act -

- just want to be certain what types of comments your are accepting under this 

docket. Thank you. 

Patricia Schuba: ... excuse me - I meant to say EPA and Assistant Secretary of the Army for Civil 

W arks - not Corps. Thank you. 

Janie Jones: Our Disaster Relief and Reserch Team would like to work with you and help host a 

series of listening session for communities affected by water quality issues. 

Ashley Hogshead: I hold two BSBAs, Real Estate and Finance, and have become an agricultural 

developer over the last half decade. EPA Regulations are too heavily reliant 

on fining businesses and individuals, collecting revenue rather than finding 

plausibile solutions to complicated situations. I have three solutions to our 

water issues. First, if your'e truly looking to solve an issue regarding nature, 

then you have to look to Nature to find those solutions .... For instance, I work 
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with a natural enzyme solution (think Exxon Valdez Oil Spill Clean Up, 

unprecedented natural remediation in a matter of weeks!) that can 

inexpensively, quickly, and safely remove petroleum based products 

(everything from crude oil to jet fuel to gas station tank leaks to Exxon Valdez 

to fertilizers and pesticides, which are mostly ALL oil based as well, poop 

too!) in the ground waters, surface waters, and soil. Current regulations 

require expensive excavation and processing of the soil, which does not get it 

out of the ground water, and costs anywhe 

Ashley Hogshead: anywhere from $300k to $600 per 1/4 acre .... My second solution regards 

agriculture. I have developed a system that uses 97% less water than 

traditional irrigation practices, has no runoff issues of soil nor water, and 

creates no pollution, and doubles organic food or foliage production without 

electricity or greenhouses. The system is easily implementable for residential 

use or all the way to industrial agriculture. Third, we are literally strangling 

our waterways. The practices oflochs and levies are eliminating the earth's 

natural need to breathe, literally, it's breathing with the water flowing in and 

out, which allows a natural elimination process that is being cut off because 

people don't like having to build another dock when the water levels change. 

To that I say, build floating docks that can be moved, and property values 

around water aren't that great when no one wants to swim in these disgusting 

algae blooms -- all of which would be naturally taken care of ifwe as a 

species would just act like we 

Patricia Schuba: and that this public meeting was in response to Pres Trump's EO directing the 

EPA and Corps to review, revise and potentially rescind the Clean Water Act -

- just want to be certain what types of comments your are accepting under this 

docket. Thank you. 

Patricia Schuba: ... excuse me - I meant to say EPA and Assistant Secretary of the Army for Civil 

Works - not Corps. Thank you. 

Janie Jones: Our Disaster Relief and Reserch Team would like to work with you and help host a 

series of listening session for communities affected by water quality issues. 
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END OF ONLINE WRITTEN COMMENTS 
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Message 

From: Bolen, Brittany [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =31E872A6911143 72B5A6A88482A66E48-BOLE N, BRIT] 

Sent: 2/6/2018 2:59:14 PM 

To: 'William Lovell (lovell.william@epa.gov)' [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =3b 150bb6ade640f68d7 44 fadcb83a 7 3e-Lovel I, Wi I] 

Subject: FW: OW's EO 13777 Initial Report 
Attachments: OW response May 15 EO 13777.docx; OW email to stakeholders on May 2 session.docx; EPA-HQ-OW-5-2-

2017UPDATED _for _docket_May_15.docx 

From: Shapiro, Mike 
Sent: Monday, May 15, 2017 6:09 PM 
To: Dravis, Samantha <dravis.samantha@epa.gov>; Jackson, Ryan <jackson.ryan@epa.gov>; Brown, Byron 
<brown.byron@epa.gov>; Bolen, Brittany <bolen.brittany@epa.gov> 
Cc: Best-Wong, Benita <Best-Wong.Benita@epa.gov>; Lousberg, Macara <Lousberg.Macara@epa.gov>; Campbell, Ann 
<Campbell.Ann@epa.gov>; Greenwalt, Sarah <greenwalt.sarah@epa.gov>; OW Office Directors 
<0WOfficeDirectors@epa.gov> 
Subject: OW's EO 13777 Initial Report 

I am pleased to provide the Office of Water's initial report on the work we undertook to solicit public comment 
on potential regulations to rescind, replace or revise as directed by the Administrator in his March 24th memo 
on E.O. 13777: Enforcing the Regulatory Reform Agenda. In addition to the attached report, I have included 
the comments we received at our May 2nd public listening session, which are being uploaded to the docket, 
and the information we shared with our stakeholder groups and on the agency web page to advertise our 
listening session. If you have any questions please let me know. 

Mike 

Michael Shapiro 
Acting Assistant Administrator, Office of Water 
US EPA, 4101M 
1200 Pennsylvania Ave., NW 
Washington, DC 20460 
202-564-5700 
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Message 

From: Levine, Carolyn [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =468B48E304CF4C54A52BB7C83A54FD 21-CLEVI N02] 

Sent: 3/14/2018 5:55:25 PM 

To: Brown, Byron [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =9242d85c7 df343d287659f840d730e65-Brown, Byro] 

Subject: FW: ACTION - REVIEW: DUE 1PM TODAY!! Senate EPW Oversight Hearing Questions for the Record 

Attachments: 2018.03.13 - UPDATED DRAFT - All Pruitt QFRs 01.30.2018 - COMPLETE PROGRAM OFFICE RESPONSES.docx 

Here are the SEPW QFRs I mentioned, but it looks like you/others may get it after program office concurrence. 

Carolyn Levine 
Office of Congressional and 

!ntergovernmentaf Rdatlrms 
US EPA 
(21J2} 55¥1359 
ievfne.mro!yn@epa.gov 

From: Moody, Christina 
Sent: Wednesday, March 14, 2018 10:55 AM 
To: Albares, Richard <Albores.Richard@epa.gov>; Mills, Derek <Mills.Derek@epa.gov>; Lubetsky, Jonathan 
<Lubetsky.Jonathan@epa.gov>; Saltman, Tamara <Saltman.Tamara@epa.gov>; Kelty, Diane <Kelty.Diane@epa.gov>; 
Walsh, Ed <Walsh.Ed@epa.gov>; Hanley, Adrian <Hanley.Adrian@epa.gov>; Hanley, Mary <Hanley.Mary@epa.gov>; 
Keller, Dale <Keller.Dale@epa.gov>; Keller, Kaitlin <keller.kaitlin@epa.gov>; Folkemer, Nathaniel 
<Folkemer.Nathaniel@epa.gov>; Emmerson, Caroline <Emmerson.Caroline@epa.gov>; Bartlett, Keith 
<Bartlett.Keith@epa.gov>; Grogard, Megan <Grogard.Megan@epa.gov>; Jones-Parra, Lisa <Jones-Parra.Lisa@epa.gov>; 
Martin, JohnC <Martin.JohnC@epa.gov>; Dieu, Martin <Dieu.Martin@epa.gov>; Harwood, Jackie 
<Harwood.Jackie@epa.gov>; Cooper, Marian <Cooper.Marian@epa.gov>; Kime, Robin <Kime.Robin@epa.gov>; 
Grantham, Nancy <Grantham.Nancy@epa.gov>; Linkins, Samantha <Linkins.Samantha@epa.gov>; Peck, Gregory 
<Peck.Gregory@epa.gov>; Orvin, Chris <0rvin.Chris@epa.gov>; Naples, Eileen <Naples.Eileen@epa.gov> 
Cc: Williams, Thea <Williams.Thea@epa.gov>; Gomez, Laura <Gomez.Laura@epa.gov>; Haman, Patricia 
<Haman.Patricia@epa.gov>; Kaiser, Sven-Erik <Kaiser.Sven-Erik@epa.gov>; Levine, Carolyn <Levine.Carolyn@epa.gov>; 
Palich, Christian <palich.christian@epa.gov>; Frye, Tony (Robert) <frye.robert@epa.gov> 
Subject: ACTION - REVIEW: DUE 1PM TODAY!! Senate EPW Oversight Hearing Questions for the Record 

Colleagues, 

Attached please find the draft package of QFRs to be sent to 0MB for transmission to the hill. In order to 
ensure concurrence of the responses, these are being routed internally for review and comment. As the 
responses have all been cleared by programmatic political staff, OCIR does not anticipate that there will 
be major changes or edits to the package. 

OW - PLEASE SEE ORD PF.AS RESPONSES (#9) AND HAVE IT CLEARED THROUGH YOUR POLITICAL 
LEADERSHIP. 

We are on a tight turnaround to meet the committee's request for responses, so review time is limited to 
1pm today. Please note, if we have not heard from you or your programs by that time, we will assume 
your concurrence and that you have no further edits/comments/concerns. 
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Feel free to reach out with questions. 

Christina J. Moody 
US Environmental Protection Agency 
Office of Congressional Affairs & Intergovernmental Relations 
Moody .Ch rlst1na@epa.gov 
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Message 

From: Bolen, Brittany [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =31E872A6911143 72B5A6A88482A66E48-BOLE N, BRIT] 

Sent: 11/27/2017 6:32:12 PM 

To: Dravis, Samantha [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =ece53 f0610054e669d9dffe0b3a842df-Dravis, Sam] 

Subject: FW: revising hearing material 

Attachments: BB nb draft hearing prep and Q and A Nov 27.docx 

From: Nickerson, William 
Sent: Monday, November 27, 2017 11:33 AM 
To: Lovell, Will (William) <lovell.william@epa.gov>; Owens, Nicole <0wens.Nicole@epa.gov>; Bolen, Brittany 
<bolen.brittany@epa.gov>; Feeley, Drew (Robert) <Feeley.Drew@epa.gov> 
Cc: Curry, Bridgid <Curry.Bridgid@epa.gov> 
Subject: RE: revising hearing material 

Brittany, 

Here is an updated version of the hearing materials. 

We've re-ordered into the major sections you requested, added a few more questions that 
were posed at previous hearings, and done some minor cleanup. Redline is retained in this 
version (except for the cutting and pasting of existing text-that got too messy). 

I've made contact with OCIR to see if they have prior responses for any of these topics that we 
can draw from. 

Bill 

William (Bill) Nickerson 
Associate Office Director 
Office of Regulatory Policy and Management 
Office of Policy 
Phone: (202) 566-0326 

From: Lovell, Will (William) 
Sent: Monday, November 27, 2017 6:30 AM 
To: Owens, Nicole <Owens.Nicole(oJepa.gov>; Bolen, Brittany <bolen.brittany@epa.gov> 

Cc: Nickerson, William <Nickersori.William@:gp_?.-.RQY>; Curry, Bridgid <Curry.Bridg[_ct_@.?.P..?..,W2Y..> 
Subject: RE: revising hearing material 

Good morning, all, 
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Brittany provided hand-written edits for this document, which I converted into Word. Please note that Drew Feeley 
provided the highlighted answers. 

From: Owens, Nicole 
Sent: Friday, November 24, 2017 2:43 PM 
To: Bolen, Brittany <bolen.brittany(Wepa.gov> 
Cc: Nickerson, William <f\Jickerson.William(@epa.gov>; Curry, Bridgid <Curry.Bridgid@ep;:1ogov>; Lovell, Will (William) 
<lovell.william@epa.gov> 
Subject: revising hearing material 

Hi Brittany-

Attached is revised material. This includes information about the status of important rules. We've also added a few 
more questions and answers (including a condensed version of the questions and answers Drew provided). We suggest 
meeting on Monday, once you have had a chance to review this and the background material, to talk about next steps, 
including providing additional answers, questions to make sure the committee staff ask you, and any additional 
information we may get from OCIR on Monday. 

Thanks, 
Nicole 
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Message 

From: Ringel, Aaron [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDl T)/CN =RE Cl Pl ENTS/CN = 1654BDC951284A6D899A418A89FB0ABF-RI NG El, AAR] 
Sent: 3/6/2019 7:54:49 PM 
To: Kaiser, Sven-Erik [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =ac78d3 704ba94ed bbd0da970921271 ff-SKAISER]; Levine, Carolyn 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =468b48e304cf 4c54a 52bb 7 c83a54 fd21-Clevi n02]; Ham an, Patricia 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =0ebb2 7 cd88 ld4 lb19a30a49 ldc3f3 fS 7 -pha man]; Moody, Christina 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDlT)/en=Recipients/en=813eb7f985c845eaa91edc10c6e9a914-CMoody]; Knapp, Kristien 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDlT)/en=Recipients/en=8d4ab10c47264bca8b12174cdb981942-KKnapp] 

CC: Lyons, Troy [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDl T)/en=Recipients/en=15e488 lc95044ab49c6c35a0f5eef67 e-lyons, Troy]; Hanson, Paige 
(Catherine) [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDl T)/en=Recipients/en=95adclb2ac3b40ab9dc591801d594df8-Hanson, Cat]; Greaves, Holly 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDl T)/en=Recipients/en=abcb6428b3df40a9a 78b059a8ba59707-Greaves, Ho]; Voyles, Travis 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=4c2b6c0d5ff046e7809f8cab2913bc48-Voyles, Tra]; Richardson, RobinH 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDl T)/en=Recipients/en=2fa5c9eb65dc497 c81a8dc9ccdblffa7-Richardson, Robin HJ; Carter, Brittany S. 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=7ffc80a6ald24757a8e59bdf551d5cbe-Carter, Bri] 

Subject: AW Budget Hearing Program Fact Sheets - DUE TUESDAY 3/19 
Attachments: 03-06-2019 - Fact Sheet list for Refresh - Budget Hearings.docx; BFS Database Approved Fact Sheets.zip; 2019.01.29 

- FINAL - Acting-Administrator Nomination Hearing Binder.zip 

Importance: High 

All, it is time once again to begin our annual budget hearing preparations for the Administrator. In an effort to 
help speed up this process I've included a list of all the program fact sheets we'll need for the Administrator's 
briefing binder based on the January confirmation hearing list and incorporates topics that we produced 
previously for the FYI 9 budget briefing binder (highlighted in yellow). Additionally I've attached the zip files 
containing both the FYI 9 budget fact sheets and January EPW confirmation hearing fact sheets so the program 
offices can simply look at the list and pull the corresponding sheet to update with current info. Those topics we 
don't believe need to be included are struck through and those that we know for certain need to be updated are 
in red font (however I'm sure there will be a number of additional sheets that need updating). 

OCIR managers, please distribute this list to your program offices with a deadline to have them back to us by 
Tuesday, l\farch 19th COB so we can begin putting together the briefing binder for the Administrator to 
review. As I'm sure you all know, this list is certain to change as we move through the process 
(additions/deletions) so I appreciate your continued diligence in working with your respective programs to 
ensure we make this deadline. 

As you begin receiving fact sheets back from your programs please copy Christina Moody, Christian Rodrick, 
Paige Hanson, and Tony Frye so we can keep track of everything incoming and outstanding. 

We truly appreciate everyones support in making this annual task go as smoothly as possible. 

Best, 
Aaron 

ED_ 002364B _ 00005735-00001 



Aaron E. Ringel 
Deputy Associate Administrator 
Office of Congressional & Intergovernmental Relations 
U.S. Environmental Protection Agency 

W: 202.564.4373 
RingeLAarnn(a)epa,gov 
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Message 

From: 

Sent: 

To: 

Shimmin, Kaitlyn [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=BECB3F33F9A14ACD8112D898CC7853C6-SHIMMIN, KA] 
1/22/2018 5:26:33 PM 
Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Greenwalt, Sarah 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =6c 13 775b8f 424e90802669b8 7b135024-G reenwa It,]; Forsgren, lee 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =a055d7 329d5b4 70fbaa9920ce lb68a 7 d-Forsgren, D ]; Greaves, Holly 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BOH F23SPDL T)/en=Recipients/en=abcb6428b3df40a9a78b059a8ba59707-Greaves, Ho] 

CC: Lyons, Troy [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=15e488 lc95044ab49c6c35a0f5eef67 e-lyons, Troy]; Pal ich, Christian 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =330ad62e 158d43af9 3fcbbece930d2 la-Pa Ii ch, Ch r] 

Subject: OW EPW Hearing Prep 
Attachments: OW-1 Flint Water Crisis - 01-12-18.docx; OW-2 Great lakes Restoration Initiative - 01-12-18.docx; OW-3 Harmful 

Algal Blooms (HABs) Impacting Drinking Water - 01-12-18.docx; OW-4 lead and Copper in Drinking Water - 01-12-
18.docx; OW-5 NPDES Permitting - 01-12-18.docx; OW-6 Steam Electric Power Generating Effluent limitation 
Guidelines - 01 .... docx; OW-7 Water Wastewater Infrastructure - 01-12-18.docx; OW-8 WIFIA factsheet - 01-12-
18.docx; OW-9 Waters of the United States Rulemaking - 01-12-18.docx; OW-10 Waters of the United States 
Rulemaking - Applicability Date 01-12-.... docx; OW-11 PFASs Hearing Factsheet - 01-12-18.docx; 1.31 Hearing 

Briefing Schedule .docx 

Good Afternoon, 

You all should be getting a invite via Hayley for the Water Briefing with the Administrator scheduled for Jan 24 th 3:00 -
4:00 PM. Please see the attached fact sheets that are in ESP's briefing binder. 

We have identified the following topics to discuss. Please let us know if you think we missed anything. Thanks! 

Water Briefing 
David Ross, Sarah Greenwalt, & Lee Forsgren 
Holly Greaves 

Topi cs-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

Deliberative Process/ Ex. 5 

Kaitlyn Shimmin 
Special Assistant Congressional and Intergovernmental Affairs 
Office of the Administrator 
U.S. Environmental Protection Agency 

ED_002364B_00006109-00001 



1200 Pennsylvania Ave., N.W. 
Washington, D.C. 20460 
0: (202) 564-4108 
C: i Personal Phone/ Ex. 6 i 
Sh;irnmin.Ka1tlyn(dle

0

pa,gov 
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Message 

From: Greaves, Holly [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=ABCB6428B3DF40A9A78B059A8BA59707-GREAVES, HO] 
Sent: 3/6/2019 8:18:04 PM 

To: Maria Williams [Williams.Maria@epa.gov]; Baden, Beth [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =90ffa98bb2fa49aaad b 11350b097a8a5-Baden, Mary] 

CC: Bloom, David [/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO H F23SPDL T)/ en=Recip ients/ en =88536665fcfb4 7128f88b2590c 141659-DBloo m]; Terris, Carol 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=87abf69049c94368881e93dc19187011-cterris]; Han son, Paige (Catherine) 
[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =95adc lb2ac3b40a b9dc591801d594df8-H a nson, Cat] 

Subject: FW: AW Budget Hearing Program Fact Sheets - DUE TUESDAY 3/19 
Attachments: 03-06-2019 - Fact Sheet List for Refresh - Budget Hearings.docx; BFS Database Approved Fact Sheets.zip; 2019.01.29 

- FINAL - Acting-Administrator Nomination Hearing Binder.zip 

Importance: High 

Heads up - please see below. OCIR did not identify any new topics, so the only new fact sheets to gather would be those 
we identify. Please also note they have provided flexibility in the date. 

From: Ringel, Aaron 
Sent: Wednesday, March 6, 2019 2:55 PM 
To: Kaiser, Sven-Erik <Kaiser.Sven-Erik@epa.gov>; Levine, Carolyn <Levine.Carolyn@epa.gov>; Haman, Patricia 
<Haman.Patricia@epa.gov>; Moody, Christina <Moody.Christina@epa.gov>; Knapp, Kristien <Knapp.Kristien@epa.gov> 
Cc: Lyons, Troy <lyons.troy@epa.gov>; Hanson, Paige (Catherine) <hanson.catherine@epa.gov>; Greaves, Holly 
<greaves.holly@epa.gov>; Voyles, Travis <Voyles.Travis@epa.gov>; Richardson, RobinH <Richardson.RobinH@epa.gov>; 
Carter, Brittany S. <carter.brittanys@epa.gov> 
Subject: AW Budget Hearing Program Fact Sheets - DUE TUESDAY 3/19 
Importance: High 

All, it is time once again to begin our annual budget hearing preparations for the Administrator. In an effort to 
help speed up this process I've included a list of all the program fact sheets we'll need for the Administrator's 
briefing binder based on the January confirmation hearing list and incorporates topics that we produced 
previously for the FY19 budget briefing binder (highlighted in yellow). Additionally I've attached the zip files 
containing both the FYl 9 budget fact sheets and January EPW confirmation hearing fact sheets so the program 
offices can simply look at the list and pull the corresponding sheet to update with current info. Those topics we 
don't believe need to be included are struck through and those that we know for certain need to be updated are 
in red font (however I'm sure there will be a number of additional sheets that need updating). 

OCIR managers, please distribute this list to your program offices with a deadline to have them back to us by 
Tuesday, March 19th COB so we can begin putting together the briefing binder for the Administrator to 
review. As I'm sure you all know, this list is certain to change as we move through the process 
(additions/deletions) so I appreciate your continued diligence in working with your respective programs to 
ensure we make this deadline. 

As you begin receiving fact sheets back from your programs please copy Christina Moody, Christian Rodrick, 
Paige Hanson, and Tony Frye so we can keep track of everything incoming and outstanding. 

We truly appreciate everyones support in making this annual task go as smoothly as possible. 

Best, 
Aaron 

ED_002364B_00006122-00001 



Aaron E. Ringel 
Deputy Associate Administrator 
Office of Congressional & Intergovernmental Relations 
U.S. Environmental Protection Agency 

W: 202.564.4373 
RingeLAarnn(a)epa,gov 
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Message 

From: 

Sent: 

To: 

CC: 

Best-Wong, Benita [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =6E E79B3D0FC0429 B99F2C05481B0B9 5 7-BBESTWON] 

1/4/2018 8:53:38 PM 

Weekly Report Group [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =0f8a89464c5e435c8 7b 7 3 75ffe506c la-Weekly Repo] 

Forsgren, Lee [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/cn=Recipients/en=a055d7329d5b470fbaa9920ce lb68a7d-Forsgren, D]; Campbel I, Ann 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=b8c25a0c2fb648b6a947694a8492311e-Ca mpbel I, Ann]; OW Office Directors 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =Oba 7fl 1f36d94dd8ba5a8ee3d247 c985-OW Office Di rectors]; Lousberg, 

Macara [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/cn=Recipients/en=e589fdabe6374c5987d0184b43fb5c57-Mlousber]; Ruf, Christine 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =a6d667 33e5c549 3087 ee 7f0676 75bc99-CRuf]; G reenwa It, Sarah 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =6c 13 775b8f424e90802669b87b 135024-G reenwa It,]; Drinkard, Andrea 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=808a6b 7b65bf44 7f93dad2f510feaf61-ADRI N KAR]; Peck, Gregory 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip i ents/ en=633d0632187140118ea 1387b 7a8169b0-G Peck] 

Subject: OW Weekly Report 

Attachments: OW Weekly Report Jan 5 2018.docx 

Happy New Year!! Attached is OW's Weekly Report. 

Regards, 
Benita 

Benita Best-Wong 

Acting Principal Deputy Assistant Administrator 
Office of Water 
US EPA 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
202-566-1159 
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Message 

From: 

Sent: 

Shapiro, Mike [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=2C70AF880BA747BSA8B6BAA45A040125-MSHAPIRO] 

12/7/2017 6:41:29 PM 

To: Nagle, Deborah [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =33888a2bbe8f48aeb4ad9cc54259fb4e-d nag I e ]; Forsgren, Lee 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =a055d7 329d5b4 70fbaa9920ce lb68a 7 d-Forsgren, D]; G reenwa It, Sarah 

[/o=Exchangelabs/ou=Exchange Administrative Group 

CC: 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =6c 13 775b8f424e90802669b87b 135024-G reenwa It,] 

Campbell, Ann [/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 
(FYDI BO H F23SPDL T)/ en=Recip ients/ en =b8c25a0c2fb648b6a94 7694a849231 le-Campbel I, Ann] 

RE: Feedback Needed: Upcoming Correspondence to Steam Electric facilities 

Deborah, 

Thanks. I'll give the letter a quick look. 

Mike 

Michael Shapiro 
Acting Assistant Administrator, Office of Water 
US EPA, 4101M 
1200 Pennsylvania Ave., NW 
Washington, DC 20460 
202-564-5700 

From: Nagle, Deborah 
Sent: Thursday, December 07, 2017 1:35 PM 
To: Shapiro, Mike <Shapiro.Mike@epa.gov>; Forsgren, Lee <Forsgren.Lee@epa.gov>; Greenwalt, Sarah 
<greenwalt.sarah@epa.gov> 
Cc: Campbell, Ann <Campbell.Ann@epa.gov> 
Subject: Feedback Needed: Upcoming Correspondence to Steam Electric facilities 

Mike, lee, and Sarah 

Deliberative Process/ Ex. 5 

ED_002364B_00007678-00001 



Deliberative Process/ Ex. 5 
Thanks 

-Deborah 

Deborah G, Nagle, Acting Director 

Office of Science and Techrm!ogy 
1200 Permsy!vania Ave, NW 
Washington, DC 20450 
Tel: (202} 564-1185 
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Message 

From: 

Sent: 

To: 

Subject: 

Greenwalt, Sarah [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDl T)/CN =RE Cl Pl ENTS/CN =6C13 775B8F424E90802669 B87B 135024-G RE EN WALT,] 

12/2/2017 12:05:33 AM 

McMurray, Forrest [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ cn=Recip ients/ en =344246fb2cb643bfa b4f9 2fe016566e2-M cM u rray, F] 

Fwd: Draft lxl / Weekly Report/ No COS Meeting Monday 

Attachments: Final Weekly Report 12.01.2017.docx; ATT0000l.htm; December 4-15 2017- Draft line X line.pdf; ATT00002.htm 

Sent from my iPhone 

Begin forwarded message: 

From: "Ford, Hayley" <ford.hayley@epa.gov> 

Date: December 1, 2017 at 6:28:32 PM EST 

To: "Abboud, Michael" <abboud.michael(dlepa.gov>, "Baptist, Erik" <bapUst.erik(t'Depa.gov>, "Beck, 

Nancy" <Beck,Nancv@epa.gov>, "Bennett, Tate" <BennetLTate@epa.gov>, "Bodine, Susan" 

<bodine.susan@.QP.?,EQY>, "Bolen, Brittany" <bolen.brittanv.@.?.P.~!.,.R9.Y.>, "Bolen, Derrick" 
<bolen.derrick@epa.gov>, "Bowman, Liz" <Bov,rmanJ.iz(t'Depa.gov>, "Brown, Byron" 

<brown.byrnn@epa.gov>, "Burke, Marcella" <burke.marcella(@epa.gov>, "Chmielewski, Kevin" 

<chrr11elewskLkevin(illepa.g9.y>, "Cory, Preston (Katherine)" <Cory.Preston(illepa.i;_:gy>, "Daniell, Kelsi" 

<daniell.kelsi@epa.gov>, "Darwin, Henry" <darwin.henrv@epa.gov>, "Darwin, Veronica" 

<darwir1overonica@epa.gov>, "Dominguez, Alexander" <dominguez.alexander@epa.gov>, "Dourson, 

Michael" <dourson.michael@.§:J.F!JIQ.Y.>, "Dravis, Samantha" <dravis.samantha@.?.Pi~_,_ggy>, "Falvo, 
Nicholas" <falvo,nicholas@epa.gov>, "Feeley, Drew (Robert)" <Feeley.Drew@epa.gov>, "Ferguson, 

Lincoln" <ferguson.lincoln@epa.gov>, "Ford, Hayley" <ford.hayley@epa.gov>, "Forsgren, Lee" 

<fqr_?_gren.Lee@.?.P.?..,_ggy_>, "Fotouhi, David" <Fotouhi.David@.?.P.?..,_ggy>, "Frye, Tony (Robert)" 

<frye.robert@epa.gov>, "Gordon, Stephen" <gordon.stephen@epa.gov>, "Greaves, Holly" 

<greaves.holly@epa.gov>, "Greenwalt, Sarah" <greemNalt.sarah@epa.gov>, "Gunasekara, Mandy" 

<Gunasekarn.Mandy@.§:P.~!.,EQ.Y.>, "Hanson, Paige (Catherine)" <hansoruatherine@.§:P.?,_ggy>, "Harlow, 
David" <harlow.david@epa.gov>, "Hewitt, James" <hewitt.james@lepa.gov>, "Hupp, Millan" 

<.b_qpp.millan@:g_P_?_,ggy>, "Jackson, Ryan" <jackson.ryan(illepa.i;_:gy>, "Kelly, Albert" 

<kelly.albert(@epa.gov>, "Konkus, John" <konkus.iohn(t'Depa.gov>, "Kundinger, Kelly" 

<kundinger,kelly@epa.gov>, "Letendre, Daisy" <letendre,daisy@epa.gov>, "Lovell, Will (William)" 

<lovelLwilliam@gp_?,EQY>, "Lyons, Troy" <Jvons.troy@g_p_g_,ggy>, "McMurray, Forrest" 

<mcmurray.forrest(Wepa.gov>, "Munoz, Charles" <munoz.charles@epa.gov>, "Palich, Christian" 

<palich.christian(wepa,gov>, "Ringel, Aaron" <ringel.aaron(ii"lepa.gov>, "Rodrick, Christian" 

<rodrick.chrisUan@ . .?.P.?..,.ffQY..>, "Sands, Jeffrey" <sands.ieffrey@g_pg_,g9.y>, "Schwab, Justin" 
<Schwab.Justin(@epa.gov>, "Shimmin, Kaitlyn" <shimrnin.kaitlyn@Depa.gov>, "Traylor, Patrick" 

<traylor.patrick(wepa,gov>, "Wagner, Kenneth" <wagner.kenneth@epa.gov>, "Wehrum, Bill" 

<Wehrurn.Bill@.QP.?:.!WY>, "White, Elizabeth" <white.elizabeth@:.?.P.?_,ggy>, "Wilcox, Jahan" 
<wilcox.jahan@epa.gov>, "Yamada, Richard (Yujiro)" <yamada.richard@epa.gov> 

Cc: "Dickerson, Aaron" <dickerson.aaron@epa.gov>, "Woodward, Cheryl" 

<Woodwatd.CheryL@ .. ?.P.?..,_gqy_>, "Willis, Sharnett" <Willis.Sharnett@.?.P..~~-,_ggy> 
Subject: Draft lxl / Weekly Report/ No COS Meeting Monday 

See attached for draft LxL for the next 2 weeks and weekly report. No COS meeting Monday. 

Have a nice weekend! 

ED_ 002364B _ 00007685-00001 



3-{ayky :ford: 
Deputy White House liaison and Personal Aide to the Administrator 
Environmental Protection Agency 
ford,hayley@epa.gov 
Phone: 202-564-2022 
Ce 11: ! Personal Phone / Ex. 6 ! 

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 
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Message 

From: Greenwalt, Sarah [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

Sent: 
(FYDI BO HF 23SPDl T)/CN =RE Cl Pl ENTS/CN =6C13 775B8F424E90802669 B87B 135024-G RE EN WALT,] 

11/29/2017 3:10:08 PM 

To: Washington, Valerie [/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 
(FYDI BO HF 23SPDl T)/ cn=Recip ients/ en =9d03 lc02ce3a416dad0d42 lee998d5a3-VWASH ING] 

FW: For tomorrow's meeting 

Valerie, can you please print this for my meeting this afternoon? 

Sarah A. Greenwalt 
Senior Advisor to the Administrator 

for Water and Cross-Cutting Jssues 

U.S. Environmental Protection Agency 
Work: 202-564-1722 I Cell: i Personal Phone/ Ex. 6 i 
Greenwalt.Sarah@epa.gov' ' 

From: Fotouhi, David 
Sent: Wednesday, November 29, 2017 9:20 AM 
To: Greenwalt, Sarah <greenwalt.sarah@epa.gov>; Bolen, Brittany <bolen.brittany@epa.gov> 
Subject: RE: For tomorrow's meeting 

Here is an updated version of the summary of steam electric-related cases: 

Southwestern Electric Power Co., et al. v. EPA, Case No. 15-60821 (5th Cir.) (7 petitions for 
review of2015 Stean1 Electric Rule by industry, environmental group, and drinking water 
utility petitioners): 

• Petitioners filed their opening briefs on Dec. 5, 2016. 
• On Apr. 24, 2017, the Court granted EPA' s request to hold the case in abeyance pending 

EPA' s decision to reconsider the 2015 Steam Electric Rule. 
• On Aug. 22, 2017, the Court granted EPA' s motion to sever and hold in abeyance aspects 

of the litigation relating to the parts of the 2015 Rule that EPA intends to conduct a 
further rulemaking on (i.e., bottom ash transport water and flue gas desulfurization 
wastewater). The Court also ordered EPA to submit status reports every 90 days, 
beginning Nov. 20, 2017. 

• On Sept 27, 2017, the Court granted the parties' joint proposed briefing schedule with 
respect to the issues not stayed in the case. Under that schedule, only the environmental 
group petitioners' claims will go forward; industry and drinking water utility petitioners' 
claims are either stayed or are no longer being pursued. 

• EPA's response brief to claims not held in abeyance is due on Dec. 15, 2017. 
Intervenors briefs are due on Jan. 22, 2018. Petitioners' reply brief is due on Feb. 22, 
2018. 

Clean Water Action, et al. v. EPA, No. 17-817 (D.D.C. filed May 3, 2017) (complaint filed by 
8 environmental groups challenging EPA's Apr. 25, 2017 notification, pursuant to Section 705 

ED_ 002364B _ 00007690-00001 



of the Administrative Procedure Act, 5 U.S.C. § 705, postponing certain compliance dates in 
the 2015 Steam Electric Rule): 

• Summary judgment briefing was completed on Sept. 11, 2017. EPA's principal 
argument is that the case should be dismissed or transferred to the Fifth Circuit for lack of 
jurisdiction, but if not, EPA has defended its use of Section 705 on the merits. 

• On Sept. 21, 2017, EPA filed a motion to dismiss on mootness grounds, based on EPA' s 
Sept. 18, 2017 action withdrawing the 705 stay. Plaintiffs filed a response to that motion 
on Oct. 5, and EPA filed its reply on Oct. 19, 2017. 

• On Oct. 5, 2017, plaintiffs filed a motion to amend their complaint to add certain claims 
related to the final rule published on Sept. 18, 2017, postponing certain compliance dates 
in the 2015 Steam Electric Rule. EPA filed a response to plaintiffs' motion to amend on 
Oct. 19, and plaintiffs filed a reply on Oct. 26, 2017. 

• Now that briefing is complete, it is likely that the district court win soon schedule a 
hearing before deciding some of the issues before it. 

Clean Water Action, et al. v. EPA, Case No. 17-1193 (D.C. Cir. filed Aug. 21, 2017) 
("protective" petition for review filed by 8 environmental groups ofEPA's 705 stay of certain 
compliance dates in the 2015 Steam Electric Rule): 

• On Sept. 21, 2017 petitioners moved to hold the case in abeyance pending a decision by 
the district court on their challenge to the 705 stay. 

• EPA took no position on the motion, but expressly reserved the opportunity to seek a 
termination of the abeyance for jurisdictional or other reasons . 

. ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-. 
• ! i 

I Deliberative Process and Attorney client/ Ex. 5 ! 
)_·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Clean Water Action, etal. v. EPA, Case No. 17-1216 (D.C. Cir. filed Oct. 11, 2017) 
("protective" petition for review filed by 8 environmental groups ofEPA's Sept. 18, 2017 final 
rule postponing certain compliance dates in the 2015 Steam Electric Rule): 

• On Oct. 12, 2017, the Court ordered any procedural motions to be filed by Nov. 13, 201 7 
(which would include a motion to hold the case in abeyance), and any dispositive 
motions to be filed by Nov. 27, 2017 ( which would include a motion to transfer to the 
Fifth Circuit). 

• Petitioners filed a motion to hold the case in abeyance on November 13, 2017, and EPA 
opposed the n1otion on Noven1ber 22. Petitioners' reply brief is due on November 30. 

• EPA filed a motion to transfer the case on Nove1nber 13, 2017, and petitioners filed an 
opposition on November 27. EPA's reply in support of its motion to transfer is due 
on December 5. 

David Fotouhi 

Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel: +1 202.564.1976 
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fotouhi.david@epa.gov 

From: Fotouhi, David 
Sent: Tuesday, November 28, 2017 6:04 PM 
To: Greenwalt, Sarah <greenwalLsarah@epa,gov>; Bolen, Brittany <bolen,brittany@epa,gov> 
Subject: RE: For tomorrow's meeting 

Here's the status of the various pieces of steam electric ELG litigation as of a couple of weeks ago; I'll send around an 
updated version before tomorrow's meeting: 

Southwestern Electric Power Co., et al. v. EPA, Case No. 15-60821 (5th Cir.) (7 petitions for 
review of 2015 Steain Electric Rule by industry, enviromnental group, and drinking water 
utility petitioners): 

• Petitioners filed their opening briefs on Dec. 5, 2016. 
• On Apr. 24, 2017, the Court granted EPA' s request to hold the case in abeyance pending 

EPA's decision to reconsider the 2015 Steam Electric Rule. 
• On Aug. 22, 2017, the Court granted EPA' s motion to sever and hold in abeyance aspects 

of the litigation relating to the parts of the 2015 Rule that EPA intends to conduct a 
further rulemaking on (i.e., bottom ash transport water and flue gas desulfurization 
wastewater). The Court also ordered EPA to submit status reports every 90 days, 
beginning Nov. 20, 2017. 

• On Sept. 27, 2017, the Court granted the parties' joint proposed briefing schedule with 
respect to the issues not stayed in the case. Under that schedule, only the environmental 
group petitioners' claims will go forward~ industry and drinking water utility petitioners' 
claims are either stayed or are no longer being pursued. 

• EPA's response brief to claims not held in abeyance is due on Dec. 15, 2017. 
• Intervenor briefs are due on Jan. 22, 2018. 
• Petitioners' reply briefs are due on Feb. 22, 2018. 

Clean Water Action, et al. v. EPA, No. 17-817 (D.D.C. filed May 3, 2017) (complaint filed by 
8 environmental groups challenging EPA's Apr. 25, 2017 notification, pursuant to Section 705 
of the Administrative Procedure Act, 5 U.S.C. § 705, postponing certain compliance dates in 
the 2015 Steam Electric Rule): 

• Summary judgment briefing was completed on Sept. 11, 2017. EPA's principal 
argument is that the case should be dismissed or transferred to the Fifth Circuit for lack of 
jurisdiction, but if not, EPA has defended its use of Section 705 on the merits. 

• On Sept. 21, 2017, EPA filed a motion to dismiss on mootness grounds, based on EPA' s 
Sept. 18, 2017 action withdrawing the 705 stay. Plaintiffs filed a response to that motion 
on Oct. 5, and EPA filed its reply on Oct. 19, 2017. 

• On Oct. 5, 2017, plaintiffs filed a motion to amend their complaint to add certain claims 
related to the final rule published on Sept. 18, 2017, postponing certain compliance dates 
in the 2015 Steam Electric Rule. EPA filed a response to plaintiffs' motion to amend on 
Oct. 19, and plaintiffs filed a reply on Oct. 26, 2017. 
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Clean Water Action, et al. v. EPA, Case No. 17-1193 (D.C. Cir. filed Aug. 21, 2017) 
("protective" petition for review filed by 8 environmental groups ofEPA's 705 stay of certain 
compliance dates in the 2015 Steam Electric Rule): 

• On Sept. 21, 2017 petitioners moved to hold the case in abeyance pending a decision by 
the district court on their challenge to the 705 stay. 

• EPA took no position on the motion, but expressly reserved the opportunity to seek a 
termination of the abeyance for jurisdictional or other reasons. 

Clean Water Action, eta/. v. EPA, Case No. 17-1216 (D.C. Cir. filed Oct. 11, 2017) 
("protective" petition for review filed by 8 environmental groups ofEPA's Sept. 18, 2017 final 
rule postponing certain compliance dates in the 2015 Steam Electric Rule): 

• On Nov. 13, 2017 EPA filed a motion to transfer the case to the Fifth Circuit and 
plaintiffs filed a motion to hold the case in abeyance. 

• On Nov. 27, EPA filed an opposition to the motion to hold the case in abeyance and 
plaintiffs filed an opposition to the motion to transfer. 

David Fotouhi 

Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel: +1 202.564.1976 
fotouhi.david@epa.gov 

-----Original Message----

From: Greenwalt, Sarah 
Sent: Tuesday, November 28, 2017 5:17 PM 
To: Fotouhi, David <FotouhLDavid@epa.gov>; Bolen, Brittany <bolen.brittany@epa.gov> 
Subject: RE: For tomorrow's meeting 

They only contact me with Steam Electric ELG, but last time Quin started out with CCR. As you know, I'm less familiar 
with that. 

Sarah A. Greenwalt 
Senior Advisor to the Administrator 
for Water and Cross-Cutting Issues 

U.S. Environmental Protection Agency 

Work: 202-564-1722 I Cell:: Personal Phone/Ex.6 j 
Green wa It. Sara h@e pa .g oJ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-' 

-----Original Message----

From: Fotouhi, David 
Sent: Tuesday, November 28, 2017 4:46 PM 
To: Greenwalt, Sarah <greenwalt.sarah@epa.gov>; Bolen, Brittany <bolen.brittany@epa.gov> 
Subject: RE: For tomorrow's meeting 

Happy to do so. Are we discussing the steam electric ELG-related lawsuits? CCR rule related lawsuits? 
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David Fotouhi 

Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel: +1 202.564.1976 
fotouhi.david@epa.gov 

-----Original Message----
From: Greenwalt, Sarah 
Sent: Tuesday, November 28, 2017 4:38 PM 
To: Bolen, Brittany <bolen.brittany@epa.gov>; Fotouhi, David <Fotouhi.David@epa.gov> 
Subject: For tomorrow's meeting 

Three things as we head into tomorrow's meeting: 

(1) Wanted to make sure you two saw the attendees listed in the invite: 

Rich Bozek 
Quin Shea 
Riaz Mohammed 
Patrick Flowers 
Kristy Bulleit 

(2) David, could you refresh Brittany and me on the status of the lawsuits? 

(3) I can't tell if Valerie has reserved a conference room. Brittany, would you mind asking Robin to help us out here? 

Thanks all! 

Sarah A. Greenwalt 
Senior Advisor to the Administrator 
for Water and Cross-Cutting Issues 

U.S. Environmental Protection Agency 
Work: 202-564-1722 I Cell:i_Personal _Phone i_Ex._6 _: 

Greenwalt.Sarah@epa.gov 

-----Original Message----
From: Bolen, Brittany 
Sent: Monday, November 27, 2017 9:24 PM 
To: Fotouhi, David <Fotouhi.David@epa.gov> 
Cc: Greenwalt, Sarah <greenwalt.sarah@epa.gov> 
Subject: Re: Meeting with Rich (EEi) 

I can make that work, too. Thanks. 

Sent from my iPhone 

> On Nov 27, 2017, at 8:56 PM, Fotouhi, David <Fotouhi.David@epa.gov> wrote: 

> 
> I can make that work 
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> 
> Sent from my iPhone 

> 
» On Nov 27, 2017, at 8:45 PM, Greenwalt, Sarah <greenwalt.sarah@epa.gov> wrote: 

>> 
» Hey guys, rich has asked to meet this Wednesday at 2pm. If you are available it would be great if you could join me. 

>> 
» Sent from my iPhone 
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Message 

From: Greenwalt, Sarah [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDl T)/CN =RE Cl Pl ENTS/CN =6C13 775B8F424E90802669 B87B 135024-G RE EN WALT,] 

Sent: 3/14/2018 2:11:33 PM 

To: Dravis, Samantha [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ cn=Recip ients/ en =ece53 f0610054e669d9dffe0b3a842df-Dravis, Sam] 

Subject: FW: Final Steam Electric Briefing Documents 

Attachments: SteamElec ElGregulatoryplan_031218_ CLEAN .DOCX 

Sarah A. Greenwalt 

U.S. Environmental Protection Agency 
\Vork: 202-564-1722 I Cell: ! __ Personal Phone/ Ex._6_: 

Greenwalt.Sarah@epa.gov 

From: Campbell, Ann 
Sent: Wednesday, March 14, 2018 10:08 AM 
To: Greenwalt, Sarah <greenwalt.sarah@epa.gov>; Leopold, Matt <Leopold.Matt@epa.gov>; Fotouhi, David 
<Fotouhi.David@epa.gov> 
Cc: Ross, David P <ross.davidp@epa.gov>; Forsgren, Lee <Forsgren.Lee@epa.gov> 
Subject: FW: Final Steam Electric Briefing Documents 

From: Campbell, Ann 
Sent: Tuesday, March 13, 2018 2:58 PM 
To: Ferguson, Lincoln <fergusonJincoln@epa.gov> 
Cc: Ross, David P <rnss.davidp@lepa.gov>; Forsgren, Lee <Forsgren.lee(@epa.gov>; Johnson, Laura-S <Johnson.Laura
S@epa.gov> 
Subject: Final Steam Electric Briefing Documents 

Lincoln, please find attached the briefing paper for tomorrow's steam electric briefing with the Administrator. Dave has 
approved. 

Thank you, 
Ann 

Managing Director 
Office of Water 
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Message 

From: Greenwalt, Sarah [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDl T)/CN =RE Cl Pl ENTS/CN =6C13 775B8F424E90802669 B87B 135024-G RE EN WALT,] 

Sent: 3/14/2018 1:51:54 PM 

To: Lovell, Will (William) [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ cn=Recip ients/ en =3b 150bb6ade640f68d7 44 fadcb83a 7 3e-lovel I, Wi I] 

Subject: FW: Steam Electric ELG Revisions 

Attachments: 2018-03-14--Steam Electric ELG litigation Update Briefing.docx 

OW was supposed to submit one, but I haven't seen it. 

Sarah A. Greenwalt 

U.S. Environmental Protection Agency 
\Vork: 202-564-1722 I Cell:! Personal Phone/ Ex. 6 ! 
Greenwalt.Sarah@epa.gov' ' 

From: Fotouhi, David 
Sent: Tuesday, March 13, 2018 2:13 PM 
To: Ross, David P <ross.davidp@epa.gov>; Greenwalt, Sarah <greenwalt.sarah@epa.gov>; Forsgren, Lee 
<Forsgren. Lee@epa.gov> 
Cc: Leopold, Matt <Leopold.Matt@epa.gov> 
Subject: RE: Steam Electric ELG Revisions 

Please let me know if you have any comments to this briefing paper on steam electric ELG-related litigation. I plan to 
submit this for the Administrator's binder by the 4:00 p.m. target. 

Dave, Lee, should I let Lincoln and Forrest know to expect a separate paper from one of you all? Let me know if you 
need anything from OGC to help with this. Thanks! 

Best, 

David 

David Fotouhi 

Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel: +1 202.564.1976 
fotouhi.david@epa.gov 

From: Fotouhi, David 
Sent: Saturday, March 10, 2018 6:20 PM 
To: Leopold, Matt <leopold.Matt(wepa.gov>; Ross, David P <ross.davidp@epa.gov>; Greenwalt, Sarah 

<greenwalLsarah@.QP.?.-EQY>; Forsgren, Lee <[.9._r._sgren.lee@:gp_?_,g9.y> 
Subject: RE: Steam Electric ELG Revisions 

PRIVILEGED-DELIBERATIVE-DRAFT-DO NOT RELEASE 
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In anticipation of Wednesday's briefing, attached to this e-mail is a draft one-pager on the current status of the pending 

litigation related to the Steam Electric ELG Rule. Please let me know if you have any suggestions, comments, or 
questions. Subject to your views, I think this part of the briefing will require only 5-10 minutes. 

Best, 

David 

David Fotouhi 

Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel: +1 202.564.1976 
fotouhi.david@epa.gov 

From: Ross, David P 
Sent: Thursday, March 8, 2018 3:32 PM 
To: Ford, Hayley <ford.havley@epa.gov> 
Cc: Forsgren, Lee <.f.9.I.$.gren.Lee(illepa.i;_:gy>; Greenwalt, Sarah <greemvalt.sarah@.gp9_,W2Y..>; Leopold, Matt 
<l..eopolcLMaU(@epa.gov>; Jackson, Ryan <jackson.ryan(@epa.gov>; Fotouhi, David <Fotouhi.David(@epa.gov> 
Subject: Re: Steam Electric ELG Revisions 

Ok. We will get ready to tell him where we are in the process. 

Sent from my iPhone 

On Mar 8, 2018, at 2:13 PM, Ford, Hayley <ford.hayley@epa.gov> wrote: 

Hi all-

I know OW is pretty slammed right now, but we've been sitting on the steam electric ELG revisions 
update briefing for quite some time, and I don't want it to get to the point where SP is wondering where 
this is. I'm going to go ahead and put a briefing on the calendar for next Wednesday if you think we can 

be in a place to brief him by them. 

Would that work? 

Thanks! 

:Jfayfey :Fora 
Deputy White House Liaison and Personal Aide to the Administrator 
Environmental Protection Agency 
ford.hayley@epa.gov 
Phone: 202-564-2022 

Cel I:! Personal Phone/ Ex 6 ! 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-···-·! 
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Message 

From: Lovell, Will (William) [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =3B 150BB6ADE640F68D7 44FADCB83A 73E-LOVE LL, WI L] 

Sent: 8/22/2018 12:30:04 AM 

To: Jackson, Ryan [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =38bc8e 1879 la4 7 d88a279db2fec8bd60-Jackson, Ry] 

Subject: 30- & 90-Day Look Ahead 8.21.2018 

Attachments: EPA 30-Day Look Ahead 8.21.2018.docx; EPA 90-Day Look Ahead 8.21.2018.docx 

Ryan, 

Please find attached EPA's 30- and 90-day look ahead. 

Best, 

Will Loven 
Policy Advisor, Office of Policy 
U.S. Environmental Protection Agency 
(202) 564-5713 
Lovell.\Villiam(iD.epa.gov 

ED_ 002364B _ 00007948-00001 



Message 

From: Palich, Christian [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

Sent: 
(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =330AD62E 158D43AF93FCBBECE930D21A-PALICH, CH R] 

4/19/2018 1:24:32 PM 

To: Jackson, Ryan [/o=ExchangeLabs/ou=Exchange Administrative Group 

CC: 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =38bc8e 1879 la4 7 d88a279db2fec8bd60-Jackson, Ry] 

Lyons, Troy [/o=ExchangeLabs/ou=Exchange Administrative Group 

Subject: 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =15e488 lc9 5044a b49c6c35a0f5eef67 e-Lyons, Troy] 

FW: EPW Committee 

Attachments: 2018.03.30 - FINAL - Administrator Pruitt QFRs EPW 01.30.2018.docx; Attachment 1 - QFR40 SES Appointments.xlsx; 

Attachment 2 - QFR46 USWAG letter.pdf; Attachment 3 - QFR46 USWAG petition.pdf; Attachment 4 - QFR46 AES 

petition.pdf; Attachment 5 - QFR49 impoundment summary.pdf; Attachment 6 - QFR98 Transmittal Email from OGD 
Director - 11.9.2017.pdf; Attachment 7 - QFR98 Revised Guidance for Managing OGD Grant Reporting 11-13-17.pdf 

Hi Ryan, 

I know you are swamped but wanted to see if you had time to review the attached cleared QFR's and support docs? 
Once you sign off/make edits we can send to the Hill. 

Have a great day! 

Christian R. Palich 
Deputy Associate Administrator 
Office of Congressional & Intergovernmental Affairs 
U.S Environmental Protection Agency 
0: 202.564.4944 
(; Personal Phone/ Ex. 6 I 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

E: Palich.Christian@epa.gov 

From: Olsen, Elizabeth (EPW) [mailto:Elizabeth_Olsen@epw.senate.gov] 
Sent: Wednesday, April 18, 2018 2:30 PM 
To: Palich, Christian <palich.christian@epa.gov> 
Subject: EPW Committee 

Hey Christian, 

I know you are swamped Im sure, but we have Senators asking us about these QFR's from January 30. Do you have any 
update or idea when these are expected to come to us? 

Thanks so much, 

Elizabeth "Lizzy" Olsen, J.D. 
Majority Counsel & Director of Operations 
Senate Committee on Environment and Public Works 
C: i Personal Phone/ Ex. 6 : 

o: 0

(202}224·61.76·-·-·· 
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Message 

From: 

Sent: 

To: 

CC: 

Subject: 

Attachments: 

Palich, Christian [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =330AD62E 158D43AF93FCBBECE930D21A-PALICH, CH R] 
3/31/2018 2:14:33 PM 

Bowman, Liz [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=c3d4d94d3e4b4blf80904056703ebc80-Bowman, Eli]; Jackson, Ryan 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =38bc8e 1879 la4 7 d88a279d b2fec8bd60-Jackson, Ry] 

Frye, Tony (Robert) [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=58c08abdfclb4129a 10456b78e6fc2el-Frye, Rober]; Shimmin, Kaitlyn 
[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=becb3f33f9a 14acd8112d898cc7853c6-Shimmin, Ka]; Lyons, Troy 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =15e488 lc95044a b49c6c35a0f5eef67 e-Lyons, Troy] 

FINAL 0MB Cleared QFRs for Adm. Pruitt EPW Hearing 01.30.2018 

2018.03.30 - FINAL - Administrator Pruitt QFRs EPW 01.30.2018.docx; Attachment 1 - QFR40 SES Appointments.xlsx; 

Attachment 2 - QFR46 USWAG letter.pdf; Attachment 3 - QFR46 USWAG petition.pdf; Attachment 4 - QFR46 AES 

petition.pdf; Attachment 5 - QFR49 impoundment summary.pdf; Attachment 6 - QFR98 Transmittal Email from OGD 
Director - 11.9.2017.pdf; Attachment 7 - QFR98 Revised Guidance for Managing OGD Grant Reporting 11-13-17.pdf 

Hi Ryan and Liz, 

Attached are the final cleared QFR's for EPW Committee submission as well as all the attachments to accompany the 
responses. These have been internally cleared by all program office political leadership as well as both the White House 
and 0MB have cleared them. 

I wanted to give you both the opportunity for review before sending up to the Hill. The goal is to get these turned in COB 
Monday April 2nd

• 

Please let me know if you have any questions and have a terrific weekend, 

Christian R. Palich 
Deputy Associate Administrator 
Office of Congressional & Intergovernmental Affairs 
U.S Environmental Protection Agency 
0: 202.564.4944 
C: i. Personal_Phone / Ex. s ] 

E: Palich.Christian@epa.gov 
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Message 

From: 

Sent: 

To: 

CC: 

Subject: 

Attachments: 

Lovell, Will (William) [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =3B 150BB6ADE640F68D7 44FADCB83A 73E-LOVE LL, WI L] 

9/18/2018 11:19:25 PM 

Darwin, Henry [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=7ae8e9d24eeb4132b25982e358efbd9d-Darwin, Hen]; Jackson, Ryan 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =38bc8e 1879 la4 7 d88a279d b2fec8bd60-Jackson, Ry] 

DeBell, Kevin [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =bb9bc4c2d 1534 7f8a419ea9fccc7559f-Kdebel I] 
30- & 90-Day Look Ahead 9.18.2018 

EPA 30-Day Look Ahead 9.18.2018.docx; EPA 90-Day Look Ahead 9.18.2018.docx 

Henry and Ryan, 

Please find attached EPA's 30- and 90-day look ahead. 

Best, 

Will Lovell 
Policy Advisor, Office of Policy 
U.S. Environmental Protection Agency 
(202) 564-5713 
Lov el 1. Wi 1 li am (i{;,epa. gov 
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Message 

From: Konkus, John [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=555471B2BAA6419E8E141696F4577062-KONKUS, JOH] 

Sent: 2/14/2018 5:14:17 PM 

To: Jackson, Ryan [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =38bc8e 1879 la4 7 d88a279db2fec8bd60-Jackson, Ry] 

CC: Letendre, Daisy [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =b69 lcccca6264ae09df7054c7f1019cb-Letend re, D] 

Subject: 12-08-17 EPA Year in Review 2017 2.pdf 

Attachments: 12-08-17 EPA Year in Review 2017 2.pdf 

Here is the rough draft. I'm having the vendor change the title to: U.S. Environmental Protection Agency Year 
One Accomplishment. The vendor is waiting to add the table of contents until everything is in place so the page 
numbers line up accordingly. The white space up front is the cover, and a photo TBD will go there. I'd also 
suggest a letter from the Administrator we can add to the front to intro the document. I think we're also going to 
r·-·-·-·-·-·-·-·-·15eHb•irative-P-rocesiiti·-s·-·-·-·-·-·-·-·-·1naisy can tell me what else I'm missing. 
··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-' 
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Message 

From: Palich, Christian [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

Sent: 
(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =330AD62E 158D43AF93FCBBECE930D21A-PALICH, CH R] 

4/24/2018 1:15:31 PM 

To: Jackson, Ryan [/o=ExchangeLabs/ou=Exchange Administrative Group 

CC: 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =38bc8e 1879 la4 7 d88a279db2fec8bd60-Jackson, Ry] 

Lyons, Troy [/o=ExchangeLabs/ou=Exchange Administrative Group 

Subject: 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =15e488 lc9 5044a b49c6c35a0f5eef67 e-Lyons, Troy] 

FW: QFR question 

Attachments: 2018.04.19 - FINAL - Administrator Pruitt QFRs EPW 01.30.2018.docx; Attachment 1 - QFR40 SES Appointments.xlsx; 

Attachment 2 - QFR46 USWAG letter.pdf; Attachment 3 - QFR46 USWAG petition.pdf; Attachment 4 - QFR46 AES 

petition.pdf; Attachment 5 - QFR49 impoundment summary.pdf; Attachment 6 - QFR98 Transmittal Email from OGD 
Director - 11.9.2017.pdf; Attachment 7 - QFR98 Revised Guidance for Managing OGD Grant Reporting 11-13-17.pdf 

Hi Ryan, 

Sorry to ping you on this but she called and emailed me twice yesterday. Have you had a chance to review these? I have 
attached everything again for your convenience. 

Have a great morning, 

Christian R. Palich 
Deputy Associate Administrator 
Office of Congressional & Intergovernmental Affairs 
U.S Environmental Protection Agency 
0: 202.564.4944 
C: !._Personal Phone/ Ex. 6 _! 

E: Palich.Christian@epa.gov 

From: Olsen, Elizabeth (EPW) [mailto:Elizabeth_Olsen@epw.senate.gov] 
Sent: Monday, April 23, 2018 5:21 PM 
To: Palich, Christian <palich.christian@epa.gov> 
Subject: QFR question 

Hey Christian, 

We have yet to get those EPA responses from ya'II. If you could let me know an update on that, it would be very helpful. 

Additionally, Chairman Barrasso asked a question that we need feedback on as soon as possible. Do you have any 
information regarding the below question? OR the response that you had for this .. Any feedback would be helpful. 

1. In December 2017, EPA announced "a cross-agency effort to address per and polyfluoroalkyl substances 
(PF AS)." A Is EPA collaborating with other federal agencies, state agencies, or other stakeholders on 
this initiative? If so, how are these entities contributing to EPA's cross-agency effort? B. Will EPA 
provide the public with updates on EPA's progress and an opportunity to comment on EPA's work? If 
so, when do you anticipate this taking place? C. How will EPA's cross-agency effort help inform 
ongoing and future state and local efforts to address PF AS? 

Thanks, 
Elizabeth "Lizzy'' Olsen, ,J.D. 

ED_002364B_00007989-00001 



Majority Counsel & Director of Operations 
Senate Committee on Environment and Public Works 
C:L_Personal_ Phone_/_ Ex._ 6_: 

o: (202)224-6176 
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Message 

From: Lovell, Will (William) [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =3B 150BB6ADE640F68D7 44FADCB83A 73E-LOVE LL, WI L] 

Sent: 9/11/2018 10:13:36 PM 

To: Jackson, Ryan [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =38bc8e 1879 la4 7 d88a279db2fec8bd60-Jackson, Ry] 

Subject: 30- & 90-Day Look Ahead 9.11.2018 

Attachments: EPA 30-Day Look Ahead 9.11.2018.docx; EPA 90-Day Look Ahead 9.11.2018.docx 

Ryan, 

Please find attached EPA's 30- and 90-day look ahead. 

Best, 

Will Loven 
Policy Advisor, Office of Policy 
U.S. Environmental Protection Agency 
(202) 564-5713 
Lovell.\Villiarn(iD.epa.gov 
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Message 

From: 

Sent: 

To: 

Treimel, Ellen [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=13C98848F2584724838EA4830710809F-TREIMEL, ELLEN] 
11/9/2017 10:13:19 PM 
2017Regionfirstassistants [/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =ed821316d3eb41 laac71542734b214e 7-2017Regi onf]; 2017 HQfirstassi sta nts 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip i ents/ en=bdc9755e524f 4ef9a 58d 1 fdca bec028f-2017H Qfirst]; Al I en, Regina Id 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en= 799c3b0558e14130bl 7c66b2533548ba-Allen, Regi]; Baptist, Erik 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=10fclb085ee14c6cb61db378356aleb9-Baptist, Er]; Bennett, Tate 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=lfa92542f7ca4d01973b18b2fllb9141-Bennett, El]; Bolen, Brittany 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=31e872a691114372b5a6a88482a66e48-Bolen, Brit]; Bowman, Liz 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=c3d4d94d3e4b4bl f80904056703ebc80-Bowman, Eli]; Brown, Byron 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=9242d85c7df343d287659f840d730e65-Brown, Byro]; Carroll, Carly 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=0f7542bf469d41ecad7f7f6c7c46b8e 7-Carrol I, Carly]; Darwin, Veronica 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=bc98aaf2f15a466baede3dab0e27a35e-Darwin, Ver]; Darwin, Henry 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=7ae8e9d24eeb4132b25982e358efbd9d-Darwin, Hen]; Dickerson, Aaron 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =d0440d9f06994021827 e0d0119126799-Di ckerson,]; Dravi s, Sa ma nth a 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=ece53f0610054e669d9dffe0b3a842df-Dravis, Sam]; Falvo, Nicholas 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=424ac90ea7d8494a93209d14d37f2946-Falvo, Nich]; Flynn, Mike 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en= 735bf2d 12a064b099851051 lc5b4644b-M Flynn]; Fonseca, Silvi na 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=d77d07be 7386476380b9193170946863-Fonseca, Silvina]; Ford, Hayley 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=47 48a9029cf7 4453a20ee8ac9527830c-Ford, H ayle]; Grantham, Nancy 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/en=12a3c2ed7158417fb0bblblb72a8cfb0-Grantham, Nancy]; Hupp, Millan 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/cn=Recipients/en=92cac7b684b64f90953b753a01bee0d5-H upp, M ii la]; Jackson, Ryan 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/en=38bc8e18791a47d88a279db2fec8bd60-Jackson, Ry]; Jordan, Deborah 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =b3d bf2d 18ec 7 4d249d23ef5b 779 le02b-DJO RDAN ]; Kelly, Albert 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=085 76e43795149e5a3f9669726dd044c-Kel ly, Al be]; Kime, Robin 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en= 7ef7b76087a64 75b80fc984ac2dd4497-RKime]; LU EH E, DOUGLAS 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=e4238e9d 183f475b9ada394d51db6cf7-LUEH E, DOUG]; Lyons, Troy 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=15e488 lc95044ab49c6c35a0f5eef67 e-Lyons, Troy]; Schwab, Justin 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=eed0f609c0944cc2bbdb05df3a10aadb-Schwab, Jus]; Treimel, Ellen 
[/o=ExchangeLabs/ou=Exchange Administrative Group 

ED_ 002364B _ 00008012-00001 



(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =13c98848f2584 724838ea4830710809f-Trei mel, E 11 en]; Wooden-Aguilar, 

Helena [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =99 la b84f64be4b6b9dd 10a68c81887b0-HA Wodd]; Wagner, Kenneth 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =048236a b99bc4d5ea 16c 139b lb67719c-Wagn er, Ken] 

Subject: Weekly Report 11-09-2017 

Attachments: Weekly Report 11-09-2017.docx 

Hello, 

Please find the report for the week ending in November 9 attached. 

Have a good weekend. 

Ellen Treimel, Special Assistant 
Office of the Administrator 
U.S. Environmental Protection Agency 
WJC-N 3310 

202-564-0557 (w) 
1·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

! Personal Phone/ Ex. 6 !( C) 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 
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Message 

From: Carroll, Carly [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BOHF23SPDL T)/CN=RECI Pl ENTS/CN=0F7542BF469D41ECAD7F7F6C7C46B8E7-CARROLL, CARLY] 

Sent: 12/1/2017 4:33:31 PM 

Subject: Weekly Report 12-01-2017 

Attachments: Final Weekly Report 12.01.2017.docx 

Hello, 

Please find the report for the week ending in December 1 attached. 

Have a good weekend. 

Carly Carroll 
Special Assistant to the Acting Deputy Administrator 
U.S. Environmental Protection Agency 
(202) 564-2769 
carrolLcarly@epa.gov 

ED_ 002364B _ 00008016-00001 



Message 

From: Burton, Tamika [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=207EOF24FD934D6D8A3E4C400A311638-BURTON, TAM] 

Sent: 12/8/2017 9:04:18 PM 

Subject: Weekly Report 12.08.2017 

Attachments: Weekly Report 12082017.docx 

Importance: High 

Good Afternoon, 

Please see the attached Weekly Report. 

Best Regards, 

Tamika Burton 
Staff Assistant to the Depu(v Adrninistmtor 
hmnediate Office of the Arlfninistratar 
MC 1104A Room 3412 WJC North 
(202) 564-4771 (d) 
l_ Personal_ Phone/ Ex. _6 :(c) 
l:mrton.tamika@epa,gov 

ED_ 002364B _ 00008021-00001 



Message 

From: 

Sent: 

To: 

Subject: 

Lyons, Troy [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=15E4881C95044AB49C6C35A0F5EEF67E-LYONS, TROY] 
12/1/2017 2:45:44 PM 
Jackson, Ryan [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=38bc8e 18791a47d88a279db2fec8bd60-Jackson, Ry]; Wehrum, Bill 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/cn=Recipients/en=33d96ae800cf43a3911d94a7130b6c41-Wehru m, Wil]; Gunasekara, Mandy 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =53d la3caa8bb4eba b8a2d28ca59b6f45-G u naseka ra,]; Beck, Nancy 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/cn=Recipients/en=168ecb5184ac44de95a913297f353 745-Beck, Nancy]; Bowman, Liz 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/en=c3d4d94d3e4b4blf80904056703ebc80-Bowman, Eli]; Greenwalt, Sarah 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =6c 13 775b8f424e90802669b87b 135024-G reenwa It,]; Forsgren, Lee 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =a055d7 329d5b4 70fbaa9920ce lb68a 7 d-Forsgren, D]; Ringel, Aaron 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=1654bdc951284a6d899a418a89fb0abf-Ringel, Aar]; Dravis, Samantha 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=ece53f0610054e669d9dffe0b3a842df-Dravis, Sam]; Bolen, Brittany 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=31e872a691114372b5a6a88482a66e48-Bolen, Brit]; Kelly, Albert 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOH F23SPDL T)/en=Recipients/en=085 76e43795149e5a3f9669726dd044c-Kel ly, Al be]; Brown, Byron 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=9242d85c7df343d287659f840d730e65-Brown, Byro]; Baptist, Erik 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=10fclb085ee14c6cb61db378356aleb9-Baptist, Er]; Bodine, Susan 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=8c2cc6086fcc44c3be6b5d32b262d983-Bodine, Sus]; Traylor, Patrick 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=b6d06c6b766c4b4b8bfdf6b0fea4b998-Traylor, Pa]; Ford, Hayley 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=47 48a9029cf7 4453a20ee8ac9527830c-Ford, H ayle]; Ferguson, Lincoln 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=08cd7f82606244de96b61b96681c46de-Ferguson, L]; Greaves, Holly 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =a bcb6428b3df 40a9a 78b059a8ba59707 -Greaves, Ho] 
HEARING PREP 

Attachments: Hearing Prep Agenda.docx; 12-7 ENC Program Cheat Sheet.docx; Hot Topics ENC 12-7 Hearing.docx 

Importance: High 

Colleagues-

Thank you for your assistance in compiling materials to brief Administrator Pruitt on Monday and Wednesday. Please 
review the agenda below to see the times in which you will be briefing Administrator Pruitt. Also, if other folks are 
needed for a specific briefing or you wish to add additional items, please let me know asap. 

Attached you will find: 

• Program Cheat Sheets: Talking points for the Administrator to reference during the hearing. If you have any 
changes to the content, please let me know ASAP. OCIR will have briefing binders for everyone on Monday 
which will have one pagers for all of the issues listed on the cheat sheet. 

ED_ 002364B _ 00008032-00001 



• Hot Topics: The hot topics are the more controversial topics members have inquired about, or have been in the 
press. 

Please let me know if you have any questions or wish to discuss further. 

DECEMBER 4 
12:30PM-

1:15PM 

1:lSPM-

2:00PM 

2:00PM-

2:30PM 

2:30PM-
3:00PM 

3:00PM-

Air Briefing 

Bill Wehrum, Mandy Gunasekara 

Topics 

Deliberative Process/ Ex. 5 

OSCPP Briefing 

Nancy Beck 

Deliberative Process/ Ex. 5 

BREAK 

Water Briefing 

Sarah Greenwalt, lee Forsgren 

~ ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

Deliberative Process I Ex. 5 

Superfund/OLEM 

ED_002364B_00008032-00002 



4:00PM 

DECEMBER 6 
8:00AM-

8:45AM 

8:45-

10:30AM 

Troy M. Lyons 
Associate Administrator 

Kell Kelly, Byron Brown, David Fotouhi 

Topics 

Deliberative Process / Ex. 5 

Enforcement Update 

General/Hot Topics 

Office of Congressional & Intergovernmental Relations 
U.S. Environmental Protection Agency 

l.~·~~o_n~_I_P_h~~':.'_E~~s__i( ce 11) 
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Message 

From: 

Sent: 

Lyons, Troy [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=15E4881C95044AB49C6C35A0F5EEF67E-LYONS, TROY] 

12/1/2017 2:01:59 PM 

To: Ferguson, Lincoln [/o=ExchangeLabs/ou=Exchange Administrative Group 

CC: 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =08cd7f82606244de96b6 lb9668 lc46de-Ferguson, L] 

Jackson, Ryan [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=38bc8e18791a47d88a279db2fec8bd60-Jackson, Ry]; Ringel, Aaron 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =1654bdc951284a6d899a418a89fb0a bf-Ringel, Aa r] 

Subject: Hearing Prep Materials 

Attachments: Hearing Prep Agenda.docx; 12-7 ENC Program Cheat Sheet.docx; Hot Topics ENC 12-7 Hearing.docx 

Importance: High 

Lincoln-

In preparation for next week's hearing, please find attached: 

1. Hearing Prep Agenda with topics for discussion. 

2. Program cheat sheets-quick bullets on the items we have identified to likely come up during the hearing. For 

each of the topics listed on the cheat sheet we will also have a more detailed one pager on each topic the day of 
the briefing. 

3. Hop Topics-talkers on the controversial topics based on committee inquiries and current events. 

Please let us know if you need additional information. As I mentioned above, we will have a more detailed briefing 
binder on Monday. 

Troy M. Lyons 
Associate Administrator 
Office of Congressional & Intergovernmental Relations 

.. u.s. __ Environmental Protection Agency 
l. Personal _Phone/ Ex._s_ !( eel I) 

ED_ 002364B _ 00008036-00001 



Message 

From: Dickerson, Aaron [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =D0440D9F06994021827EOD0119126799-DICKE RSO N,] 

Sent: 1/22/2018 5:18:37 PM 

To: Jackson, Ryan [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=38bc8e18791a47d88a279db2fec8bd60-Jackson, Ry]; White, Elizabeth 

[/o=Exchangelabs/ou=Exchange Administrative Group 

CC: 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =f8af641a 63064 79c9026142ef3b02bd7-Wh ite, EI iz] 

Dickerson, Aaron [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =d0440d9f06994021827 e0d0l 19126799-Di ckerson,] 
Attachments: Administrator Pruitt Calendar_May 19 -July 312017.pdf; Administrator Pruitt Calendar_October 1- November 30 

2017.pdf 

Aaron Dickerson 
Management Analyst 
Office of the Administrator 
U.S. EPA 
Phone: 202-564-1783 

ED_ 002364B _ 00008067-00001 



Message 

From: 

Sent: 

To: 

Subject: 
Attachments: 

Munoz, Charles [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=AE303B61FC23433E89C844D7842C9626-MUNOZ, CHAR] 

1/12/2018 10:50:45 PM 

Jackson, Ryan [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ cn=Recip ients/ en =38bc8e 1879 la4 7 d88a279db2fec8bd60-Jackson, Ry] 

30 day 

EPA Cabinet 30 Day Report 1.8.18.docx; ATT0000l.txt 

ED_002364B_00008070-00001 



Message 

From: 

Sent: 

To: 

CC: 

Subject: 

Attachments: 

Palich, Christian [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =330AD62E 158D43AF93FCBBECE930D21A-PALICH, CH R] 
3/13/2018 11:38:40 PM 

Jackson, Ryan [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=38bc8e 18791a47d88a279db2fec8bd60-Jackson, Ry]; Bowman, Liz 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BOHF23SPDL T)/en=Recipients/en=c3d4d94d3e4b4bl f80904056703ebc80-Bowman, Eli]; Lyons, Troy 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =15e488 lc95044a b49c6c35a0f5eef67 e-Lyons, Troy] 
Shimmin, Kaitlyn [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOH F23SPDL T)/cn=Recipients/en=becb3f33f9a 14acd8112d898cc7853c6-Shimmin, Ka]; Frye, Tony (Robert) 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =58c08a bdfclb4129a 10456b 78e6fc2e 1-Frye, Rober] 

COMPLETE Draft Pruitt QFRs 01.30.2018 SEPW Hearing 
2018.03.13 - UPDATED DRAFT - All Pruitt QFRs 01.30.2018 - COMPLETE PROGRAM OFFICE RESPONSES.docx; 

ATT0000l.htrn; Attachment 1 - QFR40 SES Appointrnents.xlsx; ATT00002.htm; Attachment 2 - QFR46 USWAG 

letter.pdf; ATT00003.htm; Attachment 3 - QFR46 USWAG petition.pdf; ATT00004.htm; Attachment 4 - QFR46 AES 
petition.pdf; ATT0000S.htm; Attachment 5 - QFR49 impoundment summary.pdf; ATT00006.htm; Attachment 6 -

QFR98 Transmittal Email from OGD Director - 11.9.2017.pdf; ATT00007.htm; Attachment 7 - QFR98 Revised 
Guidance for Managing OGD Grant Reporting 11-13-17.pdf; ATT00008.htm 

Hi Ryan, Liz, and Troy, 

Please see attached draft responses and supplemental attachments for the Administrators QFR's from his EPW hearing. 
These have been answered and vetted by program office political officials for your final review. 

The goal is to get these to 0MB by COB tomorrow to give them one full week for review before submitting them to EPW 
next Thursday when they are due. 

Please let us know if you have any questions and have a terrific evening. 

Best Regards, 

Christian R. Palich 
Deputy Associate Administrator 
Office of Congressional Affairs 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 
C: ! Personal Phone/ Ex. 6 ! 

i,•-•-•-•-•-•-•-•-•-•-•-•-•-•-• I 
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Message 

From: Lovell, Will (William) [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

Sent: 
(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =3B 150BB6ADE640F68D7 44FADCB83A 73E-LOVE LL, WI L] 

11/14/2017 2:03:50 PM 

To: Dravis, Samantha [/o=ExchangeLabs/ou=Exchange Administrative Group 

CC: 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =ece53 f0610054e669d9dffe0b3a842df-Dravis, Sam] 

Jackson, Ryan [/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =38bc8e 1879 la4 7 d88a279d b2fec8bd60-Jackson, Ry] 

RE: 

Attachments: Reg Reform Accomplishments.docx; Reg Reform Table.docx; RRO Summit.docx 

Please find attached the materials I have on regulatory reform. "Reg Reform Accomplishments" contains the checklist 
with stats from the last Administration. 

I will work on those remarks. 

From: Dravis, Samantha 
Sent: Tuesday, November 14, 2017 8:55 AM 
To: Lovell, Will (William) <lovell.william@epa.gov> 
Cc: Jackson, Ryan <jackson.ryan@epa.gov> 
Subject: FW: 

Will, can you please send Ryan all of our prepared materials on regulatory reform to date, including the checklist that 
has the stats from the last Administration? 

Also, we need to start drafting remarks for the hearing on the 29 th
. Can you take a look at James Owens' remarks from 

DOT and follow those as a skeleton? Thank you! 

From: Jackson, Ryan 
Sent: Monday, November 13, 2017 6:40 PM 
To: Dravis, Samantha <dravis.samantha@epa.gov> 
Subject: 

Can I get a run down of OP actions following from the regulatory reform executive order so I can get up to speed for this 
hearing? 

Is there something pre-existing which I could look over and then get a further briefing based on my questions from 
there? 

Frankly, it would be good to appear. 

Ryan Jackson 
Chief of Staff 
U.S. Environmental Protection Agency 

l. Persona_l _Phone_/ Ex. _6 _! 

ED_002364B_00008112-00001 



Message 

From: 

Sent: 

To: 

Subject: 
Attachments: 

Jackson, Ryan [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =38BC8E 18791A4 7D88A279DB2FEC8BD60-JACKSON, RY] 

5/22/2018 7:10:39 PM 

Lovell, Will (William) [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =3b 150bb6ade640f68d7 44 fadcb83a 7 3e-Lovel I, Wi I] 

EPA 30-Day Look Ahead 05.21.2018.docx 

EPA 30-Day Look Ahead 05.21.2018.docx 

ED_002364B_00008135-00001 



Message 

From: 

Sent: 

To: 

CC: 

Subject: 

Attachments: 

Importance: 

Jackson, Ryan [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =38BC8E 18791A4 7D88A279DB2FEC8BD60-JACKSON, RY] 

5/22/2018 6:31:09 PM 

Lovell, Will (William) [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=3b150bb6ade640f68d744fadcb83a73e-Lovel I, Wil]; Forsgren, Lee 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =a055d7329d5b4 70fbaa9920ce lb68a 7 d-Forsgren, D] 

Bolen, Brittany [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =3 le872a6911143 72 b5a6a88482a66e48-Bol en, Brit] 
EPA 30-Day Look Ahead 05.21.2018.docx 

EPA 30-Day Look Ahead 05.21.2018.docx 

High 

Lee, I need you to as soon as possible provide us with the WIFIA announcements coming between now and the end of 
July to add to the attached document. 

Will, I have added some edits. Please use the attached. 

Will, moving forward we need to shorten the cases substantially. They really don't change and could be summed up in 
just a few lines. Let me know before you send to WH Cabinet affairs. Thanks. 

ED_ 002364B _ 00008137-00001 



Message 

From: 

Sent: 

To: 

CC: 

Subject: 

Forsgren, Lee [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=A055D7329D5B470FBAA9920CE1B68A7D-FORSGREN, D] 
3/10/2018 12:00:33 AM 

Palich, Christian [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =330ad62e 158d43af9 3fcbbece930d2 la-Pa Ii ch, Ch r] 

Campbell, Ann [/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=b8c25a0c2fb648b6a947694a8492311e-Campbell, Ann]; Ross, David P 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=119cd8b52dd 14305a84863124ad6d8a6-Ross, David]; Lyons, Troy 
[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=15e488 lc95044ab49c6c35a0f5eef67 e-Lyons, Troy]; Frye, Tony (Robert) 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=58c08abdfclb4129a 10456b78e6fc2el-Frye, Rober]; Shimmin, Kaitlyn 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=becb3f33f9a14acd8112d898cc7853c6-Shimmin, Ka]; Campbell, Ann 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =b8c25a0c2fb648b6a94 7694a849231 le-Campbel I, Ann] 
RE: OWQFR's 

Attachments: Senate EPW Hearing_QFRs for OW_Pruitt Hearing 02-28-18 Draft Responses_v2 clean ... (002).docx 

Christian, 

Here are the OW QFRs. They have been reviewed and approved by both Dave Ross and I. 

If you have any questions please let me know. 

Regards, 
Lee 

D. Lee Forsgren 
Deputy Assistant Administrator 
Office Of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Room 3219 WJCE 
Washington, DC 20460 
Phone: 202-564-5700 

.f.9.f?gr en. Lee@.?.P..?..,W.?.Y. 

From: Palich, Christian 
Sent: Friday, March 9, 2018 1:53 PM 
To: Forsgren, Lee <Forsgren.Lee@epa.gov> 
Cc: Campbell, Ann <Campbell.Ann@epa.gov>; Ross, David P <ross.davidp@epa.gov>; Lyons, Troy <lyons.troy@epa.gov>; 
Frye, Tony (Robert) <frye.robert@epa.gov>; Shimmin, Kaitlyn <shimmin.kaitlyn@epa.gov> 
Subject: Re: OW QFR's 

Awesome! Thanks Lee. 

ED_002364B_00010055-00001 



Christian R. Palich 
Deputy Associate Administrator 
Office of Congressional Affairs 

C: L Personal Phone/ Ex. 6 .! 

Sent from my iPhone 

On Mar 9, 2018, at 1:52 PM, Forsgren, lee <Forsgren"Lee@)epa,gov> wrote: 

Christian 

We are close. Should have to you by COB today. 

lee 

Sent from my iPhone 

On Mar 9, 2018, at 1:44 PM, Palich, Christian <palfch.christian(dlepa,gov> wrote: 

Hi Dave & lee, 

Hope all is well! Wanted to check in and see if you all have been able to review the OW 
Administrators QFR's yet? We are working on a tight deadline to get these to 0MB and 
back to EPW. Our career folks here said that you all should have a copy for review and 
sign off now. 

Thanks and please let me know if you have any questions. 

Christian R. Palich 
Deputy Associate Administrator 
Office of Congressional & Intergovernmental Affairs 
U.5 Environmental Protection Agency 
0: 202.564.4944 
C: l. Personal_Phone_l_Ex. 6 _j 

E: Pa!ich. Christian(iDepa. qov 

ED_002364B_00010055-00002 



Message 

From: 

Sent: 

Forsgren, Lee [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=A055D7329D5B470FBAA9920CE1B68A7D-FORSGREN, D] 

3/9/2018 11:09:35 PM 

To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 

CC: 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =119cd8b52dd 14305a84863124ad6d8a6-Ross, David] 

Campbell, Ann [/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =b8c25a0c2fb648b6a 94 7694a849231 le-Campbel I, Ann] 

FW: FOR YOUR REVIEW: Draft QFRs 

Attachments: Senate EPW Hearing_QFRs for OW_Pruitt Hearing 02-28-18 Draft Responses_v2 clean .... docx 

Dave, 

Attached are the Senate EPW QFRs Ann has highlighted a couple of provisions for your consideration. I will leave it up 
to your consideration but my inclination is the be as brief as possible in our responses without sending it back to the 
program for response. 

From: Campbell, Ann 
Sent: Friday, March 9, 2018 7:03 AM 
To: Ross, David P <ross.davidp@epa.gov> 
Cc: Forsgren, Lee <Forsgren.Lee@epa.gov>; Best-Wong, Benita <Best-Wong.Benita@epa.gov> 
Subject: FOR YOUR REVIEW: Draft QFRs 

Dave, as provided to you yesterday in hardcopy, please find attached the revised QFR responses. 

From: Peck, Gregory 
Sent: Wednesday, March 07, 2018 4:23 PM 
To: Ross, David P <ross.davidp@.epa.gov> 
Cc: Orvin, Chris <Orvin.Chris@ep;:1ogov>; Campbell, Ann <CampbelLAnn@epa.gov> 
Subject: Draft QFRs 

Dave: 

Attached are draft responses to the SEPW QFRs for Administrator Pruitt. Please let us know if you have any questions. 
This reflects Lee's input. 

Best, 
Greg 

Gregory E. Peck 
Chief of Staff 
Office of Water 
U.S. Environmental Protection Agency 
Washington D.C. 20460 

(202) 564-5778 

ED_002364B_00010060-00001 



Appointment 

From: 

Sent: 
To: 

CC: 

Subject: 
Attachments: 
location: 

Start: 
End: 

Penman, Crystal [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =93662678a6fd4d4695c3df22cd95935a-Pen man, Crysta I] 
7/24/2018 12:49:20 PM 

Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Nagle, Deborah 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =33888a2bbe8f 48aeb4ad 9cc54259fb4e-d nag I e ]; Matuszko, Jan 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =94eefc2788084d73a97 caf80d30a0e24-J Matuszk]; Wood, Robert 
[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=b2676c137 cf54db0a5d98df232901821-Wood, Robert]; Benware, Richard 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=4b2e011a22a44312a04299f118cc4dll-Benware, Richard]; Levine, MaryEllen 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =f59ef87b9924425897 c750435bad5522-M LEVINE]; Witt, Richard 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =fbcc 13f5878c4ef4b 7 b880de022 lb9f9-RWITT]; Fotou hi, David 
[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=febaf0d56aab43f8a9174b18218c1182-Fotouhi, Dal; Wildeman, Anna 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=05dd0af69bfa40429e438b7646502b99-Wildeman, A]; Forsgren, lee 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =a055d7 329d5b4 70fbaa9920ce lb68a 7 d-Forsgren, D] 

Crawford, Tiffany [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO H F23SPDL T)/ en=Recip ients/ en =9e5e3527 42484df5a4efefd79 2633dfb-TCrawf02]; Campbel I, Ann 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=b8c25a0c2fb648b6a947694a8492311e-Ca mpbel I, Ann]; Penman, Crystal 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =93662678a6fd4d4695c3df22cd95935a-Pen man, Crysta I]; N eugeboren, 

Steven [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =cfd83 7ac503949a9820715b53ba9 2 le6-SN EU GEBO]; Covington, Jam es 
[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =3 7b66364a2a84cf 494c686173ee51 f53-J COVI N02]; Allen, Ash I ey 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=38f541491ef94ce5ae934b78a9e3b2a6-AAllen]; Chen, Jimmy 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=50ce166307474ab680acfe756fdeeedc-JCHEN04]; Scozzafava, MichaelE 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO H F23SPDL T)/ cn=Recip ients/ en =bd 15262a06994ecca083bbc7 6cbc7080-M EScozza] 

Proposed Steam Electric ELGs: Follow-up to Scoping Briefing 

meeting request--dr-lf-aw2018-07-18-084028.pdf; 2018_8_02 Steam Electric ELG Briefing for Dave Rossfinal.pptx 
3233 W JCE Cal I in [-;;~i-;i-~-~-;-~~:-;·]passcode [·~:;:~-~:;~~~-~:-,-~~--~-! 

L--·-·-·-·-·-·-·-·-·-·-·-·J L--·-·-·-·-·-·-·-·-·-·-·-·J 

8/2/2018 3:00:00 PM 

8/2/2018 3:45:00 PM 
Show Time As: Busy 
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Appointment 

From: 

Sent: 

To: 

Subject: 

Attachments: 

Location: 

Start: 

End: 

Adm14Pruitt, Scott [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN =6A49 B8ASA6EA45E385C23FCF2F 185942-ADM 14PRU ITT] 
1/22/2018 6:34:30 PM 
Adm14Pruitt, Scott [/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =6a49b8a5a 6ea45e385c23 fcf2f185942-Ad m 14Pru itt]; Leopold, Matt 
[Leopold.Matt@epa.gov]; Greenwalt, Sarah [greenwalt.sarah@epa.gov]; Fotouhi, David [Fotouhi.David@epa.gov]; 
Ross, David P [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Jackson, Ryan 
uackson.ryan@epa.gov]; Bowman, Liz [Bowman.Liz@epa.gov]; Palich, Christian [palich.christian@epa.gov]; Lyons, 
Troy [lyons.troy@epa.gov]; Greaves, Holly [greaves.holly@epa.gov]; Bolen, Brittany [bolen.brittany@epa.gov]; 
Sands, Jeffrey [sands.jeffrey@epa.gov]; Dravis, Samantha [dravis.samantha@epa.gov]; Forsgren, Lee 
[Forsgren.Lee@epa.gov] 

EPW Testify Prep: Water Briefing 
OW-1 Flint Water Crisis - 01-12-18.docx; OW-2 Great Lakes Restoration Initiative - 01-12-18.docx; OW-3 Harmful 
Algal Blooms (HABs) Impacting Drinking Water - 01-12-18.docx; OW-4 Lead and Copper in Drinking Water - 01-12-
18.docx; OW-5 NPDES Permitting - 01-12-18.docx; OW-6 Steam Electric Power Generating Effluent Limitation 
Guidelines - 01 .... docx; OW-7 Water Wastewater Infrastructure - 01-12-18.docx; OW-8 WIFIA factsheet - 01-12-

18.docx 
Administrator's Office 

1/29/2018 4:00:00 PM 
1/29/2018 5:00:00 PM 

Show Time As: Busy 
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Appointment 

From: 

Sent: 

To: 

CC: 

Subject: 

Attachments: 
location: 

Start: 

End: 

Penman, Crystal [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=93662678A6FD4D4695C3DF22CD95935A-PENMAN, CRYSTAL] 
1/18/2018 6:20:41 PM 

Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Forsgren, lee 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=a055d7329d5b470fbaa9920celb68a7d-Forsgren, D]; Best-Wong, Benita 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =6ee 79b3d0fc0429b99f2c0548 lb0b9 5 7-bbestwon]; Nagle, Deborah 
[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=33888a2bbe8f48aeb4ad9cc54259fb4e-dnagle]; Lape, Jeff 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =8d208a4970394d869eb5419e lac8d589-J la pe03 ]; Wood, Robert 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=b2676c137cf54db0a5d98df232901821-Wood, Robert]; Matuszko, Jan 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =94eefc2788084d73a97 caf80d30a0e24-J Matuszk]; Jordan, Rona Id 
[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =b 7b8e2766b3e4f29a86a389 3d65023ff-RJordan ]; Benware, Richard 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =4b2e01 la22a44312a04299fl 18cc4d 11-Benware, Rich a rd]; N eugeboren, 

Steven [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =cfd83 7ac503949a9820715b53ba9 2 le6-SN EU GEBO]; Levine, Ma ryE 11 en 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDl T)/ en=Reci pients/ en =f59ef87b9924425897 c750435bad5522-M LEVINE]; Zomer, Jessica 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =a5c30484c 1704ec79addf362bf776ed6-H a 11, Jessica] 

Crawford, Brad [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=c0a6df6be91b4729920027e0577f7692-Crawford, Brad]; Covington, James 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =3 7b66364a2a84cf 494c686173ee51 f53-J COVI N02]; Allen, Ashley 
[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDlT)/en=Recipients/en=38f541491ef94ce5ae934b78a9e3b2a6-AAllen]; Chen, Jimmy 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=50ce166307474ab680acfe756fdeeedc-JCHEN04]; Schnitker, Brian 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=745862c1789940809a8f8f046ce24c87-Schnitker,]; Scozzafava, MichaelE 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDl T)/ cn=Reci pients/ en =bd 15262a06994ecca083bbc 76cbc7080-M EScozza]; Eva I enko, Sandy 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ cn=Recip ients/ en =dd595e lbaa9640a296313941e 77 ebdfO-SEva I en k]; Campbel I, Ann 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ cn=Recip ients/ en =b8c25a0c2fb648b6a94 7694a849231 le-Campbel I, Ann] 

Steam Electric Effluent Guidelines 
image2018-01-18-103408. pdf; stea movervi ewross2818. pptx 
3233 W JCE Call in i-~~~tii~;·/·E~~"s°lpasscode: Passcode t Ex. 6 I 

L---·-·-·-·-·-·-·-·-·-·-·-·j j·-·-·-·-·-·-·-·-·-·-·-·-·j 

2/13/2018 2:00:00 PM 

2/13/2018 2:45:00 PM 

Show Time As: Busy 
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Message 

From: Forsgren, Lee [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =a055d7 329d5b4 70fbaa9920ce lb68a 7 d-Forsgren, D] 
Sent: 10/18/2018 5:50:49 PM 

To: Fotouhi, David [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =febaf0d56aa b43f8a917 4b18218cl 182-Fotou hi, Da] 

CC: Ross, David P [/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Wildeman, Anna 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

Subject: 

(FYDI BOHF23SPDL T)/en=Recipients/en=05dd0af69bfa40429e438b7646502b99-Wildeman, A]; Leopold, Matt (OGC) 
[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =4e5cdf09a 3924dad a6d322c6 794cc4fa-Leopold, Ma] 
Re: NEW CWA DECISION in Clean Water Action v. EPA (5th Cir.), No. 18-60619 (petition for review of steam electric 

705 stay) 

Great News. OGC really earned your pay on this case. 

Sent from my iPhone 

On Oct 18, 2018, at 1:46 PM, Fotouhi, David <FotouhLDavid@epa_.gov> wrote: 

Some good news from the Fifth Circuit to pass along-please see below and attached. Remaining in the 

Fifth Circuit are challenges to the leachate and legacy limits (oral argument held earlier this month) and 
challenges to EPA's delay rule for the FGD and bottom ash limits (briefing complete; pending oral 
argument schedule). Please let me know if you have any questions. 
Best, 
David 
David Fotouhi 
Principal Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel: +1 202.564.1976 
fotouhi.david@epaJ.J0V 

From: Zomer, Jessica 
Sent: Thursday, October 18, 2018 1:03 PM 
To: OGC Immediate Office MGMT <OGC Immediate Office MGMT(@epa.gov>; OGC Immediate Office 
Support <OGCFrnntOfficeSupportStaff(wepa.gov> 

Cc: Neugeboren, Steven <N,qqgeboren.Steven(illepa.ggy>; Levine, MaryEllen 
<levine.maryellen(@epa.gov> 
Subject: NEW CWA DECISION in Clean Water Action v. EPA (5th Cir.), No. 18-60619 (petition for review 
of steam electric 705 stay) 

Favorable Development in 5th Circuit AP A Section 705 Litigation 

On October 18, 2018, the U.S. Court of Appeals for the Fifth Circuit granted EPA's motion to 
dismiss as moot environmental groups' petition for review ofEPA's action staying portions of the 
2015 steam electric ELG rule pursuant to APA Section 705 ("705 Stay"). The decision was 
handed down in a per curiam order stating that the Court lacked jurisdiction, and it follows a 
decision by the U.S. District Court for the District of Columbia dismissing environmental group
plaintiffs' complaint challenging the 705 Stay as moot in light of EPA's Postponement Rule, 
which withdrew the 705 Stay and delayed through regulatory amendment certain compliance 
dates in the 2015 steam electric ELG rule. Clean Water Action v. Pruitt, 315 F. Supp. 3d 72 
(D.D.C. 2018). 

ED_002364B_00010079-00001 
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Message 

From: Johnson, laura-5 [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDl T)/ cn=Recip ients/ en =dea46edad aa04f2c84 7 d3245f8f584 7 c-Uoh ns06] 
Sent: 10/26/2018 7:28:24 PM 
Subject: Weekly Report for October 22-26, 2018 

Attachments: Weekly Report October 22 thru 26.docx; Weekly Report October 22 thru 26.pdf 

Good afternoon, 
Attached is the report for the week of October 22-26, 2018. 
Enjoy your weekend and stay safe! 
Sincerely, 
Laura 
Laura S. Johnson I US. Em,: ·: .:· · :: , t ·--· , 

l"'.e .. ]·I·_ ~!.'.'P·e.,s_o:nal Phone/ Ex. 6 ·_!!, /\S\iSL.:nt, crnc~:.: ;').f thr i\dn--dn~st .. \i 

Office (202) S66-1273 I iohnson.laura-sriiJePa.gov 

ED_002364B_00010082-00001 



Message 

From: 

Sent: 

To: 

CC: 

Subject: 

Fotouhi, David [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =febaf0d56aa b43f8a917 4b18218cl 182-Fotou hi, Da] 
10/30/2018 5:40:21 PM 
Ross, David P [/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Forsgren, Lee 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/en=a055d7329d5b470fbaa9920celb68a7d-Forsgren, D]; Wildeman, Anna 

[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A]; McDonough, Owen 
[/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO H F23SPDL T)/ cn=Recip ients/ en =10a92c7 lb552413694fed6fa08522f 4f-M cDonough,] 
Leopold, Matt (OGC) [/o=ExchangeLabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =4e5cdf09a 3924dad a6d322c6 794cc4fa-Leopold, Ma] 
FW: NEW CWA DECISION in Center for Biological Diversity v. Wheeler (D. Ariz.), No. 4:18-cv-00050-JAS (challenge to 

steam electric postponement rule under ESA and NEPA) 
Attachments: ELG - Order Dismissing case.pdf 

I wanted to share some good news from the District of Arizona: yesterday, the court dismissed the ESA challenge to our 
postponement of the steam electric ELG based on a lack of subject matter jurisdiction. The court held that the courts of 
appeals have exclusive jurisdiction to review this rule. Plaintiffs in this case never filed a "protective petition" in the 

court of appeals, so we believe they now are out of time to do so. 

Best, 

David 

David Fotouhi 

Principal Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel: +1 202.564.1976 
fotouhi.david@,epa.aov 

From: Zomer, Jessica 
Sent: Tuesday, October 30, 2018 11:19 AM 
To: OGC Immediate Office MGMT <0GC_lmmediate_Office_MGMT@epa.gov>; OGC Immediate Office Support 
<0GCFrontOfficeSupportStaff@epa.gov> 
Cc: Neugeboren, Steven <Neugeboren.Steven@epa.gov>; Levine, MaryEllen <levine.maryellen@epa.gov>; Wade, Alexis 
<Wade.Alexis@epa.gov> 
Subject: NEW CWA DECISION in Center for Biological Diversity v. Wheeler (D. Ariz.), No. 4:18-cv-00050-JAS (challenge to 

steam electric postponement rule under ESA and NEPA) 

Favorable Court Order in District Court Litigation Challenging Steam Electric Postponement Rule 

On October 29, 2018, the U.S. District Court for the District of Arizona granted EPA's motion to dismiss 
plaintiff's Endangered Species Act and National Environmental Policy Act challenges to the 2017 steam 
electric postponement rule. EPA had argued that the Court lacked jurisdiction to review plaintiff's claims 
because, under the CW A's judicial review provisions, all challenges to effluent limitations - no matter 
their statutory basis - must be brought in the courts of appeals. In a decision borrowing heavily from a 
jurisdictional analysis recently performed by the U.S. District Court for the District of Columbia in Clean 
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Water Action v. Pruitt, No. 17-0817, 2018 U.S. Dist. Lexis 64852 (D.D.C. Apr. 18, 2018), the Court held that 
it lacked jurisdiction because plaintiff's claims challenge an EPA action that is directly and exclusively 
reviewable in the federal courts of appeals pursuantto 33 U.S.C. 1369(b)(1)(E), which vests courts of 
appeals with exclusive jurisdiction to review any EPA actions "in approving or promulgating any effluent 
limitation or other limitation under section 1311, 1312, 1316 or 1345 [ of the CWA]." 

Jessica Hall Zomer 

Office of General Counsel 
U.S. Environmental Protection Agency 
1200 Perrnsylv,mia Avenue., NW, Mail Code 2355/\, Washington, DC 204-60 
TeL (202} 564~3376 I zomer.jessica(@epa.gov 
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Message 

From: Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A] 
Sent: 11/8/2018 8:12:06 PM 
To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Forsgren, Lee 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =a055d7 329d5b4 70fbaa 9920ce lb68a 7 d-Forsgren, D] 

Subject: Fwd: Guidance spreadsheet 2016 to present 
Attachments: OW Guidance Spreadsheet 2016 to Present_vl.0.xlsx; ATT0000l.htm 

For your awareness. I will be reviewing and providing feedback. I welcome yours as well. 

Anna Wildeman 
Deputy Assistant Administrator 
Office of Water 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
\Vashington, DC 20460 
202-564-5700 
Wildeman.Anna@epa.gov 

Begin forwarded message: 

From: "Lousberg, Macara" <Lousberg.Macara@epa.gov> 
Date: November 8, 2018 at 3:09:16 PM EST 
To: "Wildeman, Anna" <wildeman.anna(al.epa.gov> 
Cc: "Campbell, Ann" <Campbell.Ann(c4epa.gov>, "Rose, Bob" <Rose.Bob(a)epa.gov>, 
"Evalenko, Sandy" <Evalenko.Sandy@epa.gov>, "Ruf, Christine" <Ruf.Christine@epa.gov> 
Subject: Guidance spreadsheet 2016 to present 

Anna - I'm forwarding the spreadsheet for Step 1 of the guidance exercise. I have hard copy versions to 
drop off with you as well. 
There are 5 tabs in the spreadsheet. The first is the master list organized in reverse chronological order, 
from now back to 2016. The other tabs are by office, also in reverse chronological order. There are a 
couple of glitches we still need to address but I didn't want to hold up getting this to you while we 
resolve them: 
- In several instances in the "Date Previous Issue" column, you'll see a date of 1905. 
- Some of the hyperlinks you'll see are active and others are not. We're working on making all of them 
active but aren't there yet. 
- You'll see a few entries with red highlighted text. Those are things we've flagged that we need to check 
on with the program offices. 
- If/when you sort the columns, you need to re-adjust the row heights. There is a note on the top of each 
spreadsheet how to do that. This is a design flaw in Excel that we can't change. 
Looking at the individual program offices tabs, you'll see some variety in terms of the guidance included 
and the level of detail provided in the description column. If one hits the mark more closely than others 
let me know and we can work with the program offices to adjust. 
As for the ask, would you be OK with us breaking this into a three step effort instead of two? If so, step 
two would include guidance from the past ten years and then step 3 would go all the way back. That 
would make this an easier lift for the program offices. 
Please let me know if you have any questions and/or feedback. 
Macara 
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Message 

From: 

Sent: 
To: 

CC: 

Subject: 

Neugeboren, Steven [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =cfd83 7ac503949a9820715b53ba9 2 le6-SN EU GEBO] 
4/18/2018 7:23:31 PM 

Zomer, Jessica [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en=a5c30484cl 704ec79addf362bf776ed6-Hal I, Jessica]; OGC Immediate Office 

MGMT [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/en=Sce597c53b604d6496992ae8a3bb3e45-OGC FTTA OGC]; OGC Immediate 

Office Support [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=3245c051a592413cbf0ac500550d341b-OGC Front O] 
Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/cn=Recipients/en=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Nagle, Deborah 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =33888a2bbe8f48aeb4ad9cc54259fb4e-d nag I e ]; Wood, Robert 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/cn=Recipients/en=b2676c137cf54db0a5d98df232901821-Wood, Robert]; Matuszko, Jan 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =94eefc2788084d73a97 caf80d30a0e24-J Matuszk]; Jordan, Rona Id 
[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =b 7b8e2766b3e4f29a86a389 3d65023ff-RJordan ]; Benware, Richard 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=4b2e011a22a44312a04299f118cc4d11-Benware, Richard]; Ramach, Sean 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =6d61014fef5943e6a6444a56ca0c2958-SRa mach]; Zobri st, Marcus 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =844d eb 75a43b4d319c6adcaf8a5b2e4b-mzobri st]; Talty, Mark 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=d939b0f66b9f45169fbc2da7519b2ef9-Talty, Mark]; Simons, Andrew 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =652da36feb 75460da864ef6504ae0f 42-ASI MO NS]; Li, Ryland ( Shengzh i) 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en= 7cf0eac9d34b446f88e03f8ec48274fl-Li, Shengzh]; OGC WLO 
[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =0838 ldf6d8 71424bb 76a b53afc433458-OGC WLO] 
RE: NEW CWA DECISION in Clean Water Action v. E. Scott Pruitt, No. 17-0817 (D.D.C.) (challenge to 705 Stay of 

Steam Electric Rule) 

Congrats Jessica and Mary Ellen for this achieving this very strong and important decision for the Agency. 
Steve Neugeboren 
Associate General Counsel for Water 
U.S. EPA 
1200 Pennsylvania Ave., NW 
Washington, DC 20460 
202 (564-5488) 

From: Zomer, Jessica 
Sent: Wednesday, April 18, 2018 2:41 PM 
To: OGC Immediate Office MGMT <0GC_lmmediate_Office_MGMT@epa.gov>; OGC Immediate Office Support 
<0GCFrontOfficeSupportStaff@epa.gov> 
Cc: Ross, David P <ross.davidp@epa.gov>; Nagle, Deborah <Nagle.Deborah@epa.gov>; Wood, Robert 
<Wood.Robert@epa.gov>; Matuszko, Jan <Matuszko.Jan@epa.gov>; Jordan, Ronald <Jordan.Ronald@epa.gov>; 
Benware, Richard <Benware.Richard@epa.gov>; Ramach, Sean <Ramach.Sean@epa.gov>; Zobrist, Marcus 
<Zobrist.Marcus@epa.gov>; Talty, Mark <Talty.Mark@epa.gov>; Simons, Andrew <Simons.Andrew@epa.gov>; Li, 
Ryland (Shengzhi) <Li.Ryland@epa.gov>; OGC WLO <0GC_WL0@epa.gov> 
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Subject: NEW CWA DECISION in Clean Water Action v. E. Scott Pruitt, No. 17-0817 (D.D.C.) (challenge to 705 Stay of 
Steam Electric Rule) 

On April 18, 2018, the U.S. District Court for the District of Columbia denied plaintiffs' motion to amend their 
complaint and granted EPA's motion to dismiss in a case arising out ofEPA's action postponing certain 
compliance dates in the 2015 steam electric ELG rule pending judicial review, pursuant to Section 705 of the 
Administrative Procedure Act, 5 U.S.C. § 705. Clean Water Action v. E. Scott Pruitt, No. 17-0817 (D.D.C.). 
Plaintiffs sought to amend their complaint challenging the 705 Action to add claims related to EPA' s September 
2017 final rule postponing by two years certain compliance dates in the 2015 steam electric rule, but the court 
found that amendment of plaintiffs' complaint to add such claims would be futile because, under 33 U.S.C. § 
1369(b )(1 )(E), jurisdiction over challenges to that final rule lies in the courts of appeals and amendment would 
cause undue delay. The court further ruled that EPA' s final rule postponing certain compliance dates in the 
2015 steam electric rule, which withdrew the Section 705 Action, rendered moot plaintiffs' challenges to the 
Section 705 Action because "the Indefinite Stay is no longer in effect." In so ruling, the court found that none of 
the exceptions to the mootness doctrine, including those for challenged actions that are "voluntarily ceased" or 
for actions that are "capable of repetition yet evade review" applied in this case. 
A more detailed summary of the court's decision will follow. 
Jessica Hall Zomer 
Office of General Counsel 
U.S. Environmental Protection Agency 
1200 Pcrmsylvania Avemw, NW, Mail Cmk 2J55A, Washingtm1, DC 20460 
TeL (202) 5M-~JJ76 I zomer.jessica@epa.gov 

ED_002364B_00010092-00002 



Message 

From: Leopold, Matt [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =4e5cdf09a 3924dad a6d322c6 794cc4fa-Leopold, Ma] 
Sent: 4/18/2018 6:56:40 PM 

To: Zomer, Jessica [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =a5c30484c 1704ec79addf362bf776ed6-H a 11, Jessica] 

CC: OGC Immediate Office MGMT [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=5ce597c53b604d6496992ae8a3bb3e45-OGC FTTA OGC]; OGC Immediate 

Office Support [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=3245c051a592413cbf0ac500550d341b-OGC Front O]; Ross, David P 
[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Nagle, Deborah 

[/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =33888a2bbe8f48aeb4ad9cc54259fb4e-d nag I e ]; Wood, Robert 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=b2676c137cf54db0a5d98df232901821-Wood, Robert]; Matuszko, Jan 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =94eefc2788084d73a97 caf80d30a0e24-J Matuszk]; Jordan, Rona Id 
[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =b 7b8e2766b3e4f29a86a389 3d65023ff-RJordan ]; Benware, Richard 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=4b2e011a22a44312a04299f118cc4dll-Benware, Richard]; Ramach, Sean 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =6d61014fef5943e6a6444a56ca0c2958-SRa mach]; Zobri st, Marcus 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =844d eb 75a43b4d319c6adcaf8a5b2e4b-mzobri st]; Talty, Mark 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=d939b0f66b9f45169fbc2da7519b2ef9-Talty, Mark]; Simons, Andrew 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =652da36feb 75460da864ef6504ae0f 42-ASI MO NS]; Li, Ryland ( Shengzh i) 

[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BOHF23SPDL T)/en=Recipients/en= 7cf0eac9d34b446f88e03f8ec48274fl-Li, Shengzh]; OGC WLO 
[/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =0838 ldf6d8 71424bb 76a b53afc433458-OGC WLO] 
Re: NEW CWA DECISION in Clean Water Action v. E. Scott Pruitt, No. 17-0817 (D.D.C.) (challenge to 705 Stay of 

Steam Electric Rule) 

Good news. Thanks for all your work on this. 

Sent from my iPhone 

On Apr 18, 2018, at 2:41 PM, Zomer, Jessica <ZomerJessica@epa.gov> wrote: 

On April 18, 2018, the U.S. District Court for the District of Columbia denied plaintiffs' motion 
to amend their complaint and granted EPA' s motion to dismiss in a case arising out of EPA' s 
action postponing certain compliance dates in the 2015 steam electric ELG rule pending judicial 
review, pursuant to Section 705 of the Administrative Procedure Act, 5 U.S.C. § 705. Clean 
Water Action v. E. Scott Pruitt, No. 17-0817 (D.D.C.). Plaintiffs sought to amend their complaint 
challenging the 705 Action to add claims related to EPA's September 2017 final rule postponing 
by two years certain compliance dates in the 2015 steam electric rule, but the court found that 
amendment of plaintiffs' complaint to add such claims would be futile because, under 33 U.S.C. 
§ 1369(b )(1 )(E), jurisdiction over challenges to that final rule lies in the courts of appeals and 
amendment would cause undue delay. The court further ruled that EPA's final rule postponing 
certain compliance dates in the 2015 steam electric rule, which withdrew the Section 705 Action, 
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rendered moot plaintiffs' challenges to the Section 705 Action because "the Indefinite Stay is no 
longer in effect." In so ruling, the court found that none of the exceptions to the mootness 
doctrine, including those for challenged actions that are "voluntarily ceased" or for actions that 
are "capable ofrepetition yet evade review" applied in this case. 
A more detailed summary of the court's decision will follow. 
Jessica Hall Zomer 
Office of General Counsel 
U.S. Environmental Protection Agency 
1:wo Pcrmsylvania Avemw, NW, Mail Cmk 2J55A, Washingtm1, DC 20460 
TeL (202) 5M-~JJ76 I zomer.jessica@epa.gov 

<ENV DEFENSE-#841156-vl-
Clean _Water_ Action_ order _granting_ dismissal_ as_ moot_ and_ denying_ motion _to_ amend.PDF 
> 
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Message 

From: Fotouhi, David [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =febaf0d56aa b43f8a917 4b18218cl 182-Fotou hi, Da] 

Sent: 3/13/2018 6:13:07 PM 

To: Ross, David P [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDIBOHF23SPDLT)/en=Recipients/en=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Greenwalt, Sarah 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =6c 13 775b8f 424e90802669b8 7b135024-G reenwa It,]; Forsgren, Lee 

[/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =a055d7 329d5b4 70fbaa9920ce lb68a 7 d-Forsgren, D] 

CC: Leopold, Matt (OGC) [/o=ExchangeLabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =4e5cdf09a 3924dad a6d322c6 794cc4fa-Leopold, Ma] 

Subject: RE: Steam Electric ELG Revisions 

Attachments: 2018-03-14--Steam Electric ELG Litigation Update Briefing.docx 

Please let me know if you have any comments to this briefing paper on steam electric ELG-related litigation. I plan to 
submit this for the Administrator's binder by the 4:00 p.m. target. 

Dave, Lee, should I let Lincoln and Forrest know to expect a separate paper from one of you all? Let me know if you need 
anything from OGC to help with this. Thanks! 

Best, 

David 

David Fotouhi 

Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel: +1 202.564.1976 
fotouhi.david@epa.gov 

From: Fotouhi, David 
Sent: Saturday, March 10, 2018 6:20 PM 
To: Leopold, Matt <Leopold.Matt@epa.gov>; Ross, David P <ross.davidp@epa.gov>; Greenwalt, Sarah 
<greenwalt.sarah@epa.gov>; Forsgren, Lee <Forsgren.Lee@epa.gov> 
Subject: RE: Steam Electric ELG Revisions 

PRIVILEGED-DELIBERATIVE-DRAFT-DO NOT RELEASE 

In anticipation of Wednesday's briefing, attached to this e-mail is a draft one-pager on the current status of the pending 

litigation related to the Steam Electric ELG Rule. Please let me know if you have any suggestions, comments, or 
questions. Subject to your views, I think this part of the briefing will require only 5-10 minutes. 

Best, 

David 

David Fotouhi 

Deputy General Counsel 
Office of General Counsel 
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U.S. Environmental Protection Agency 
Tel: +1 202.564.1976 
fotouhi.david@epa.gov 

From: Ross, David P 

Sent: Thursday, March 8, 2018 3:32 PM 
To: Ford, Hayley <ford.havley@epa,gov> 
Cc: Forsgren, Lee <Forsgren.Lee@epa.gov>; Greenwalt, Sarah <greemvalt.sarah@epa.gov>; Leopold, Matt 

<l..eopolcLMatt@.fJ?.~J~Q.Y.>; Jackson, Ryan <jacksoruyan@.f.P.~_,_gqy>; Fotouhi, David <FotouhLDavid@.f.P.~_,_gqy> 
Subject: Re: Steam Electric ELG Revisions 

Ok. We will get ready to tell him where we are in the process. 

Sent from my iPhone 

On Mar 8, 2018, at 2:13 PM, Ford, Hayley <ford.hayley@epa.gov> wrote: 

Hi all-

I know OW is pretty slammed right now, but we've been sitting on the steam electric ELG revisions 
update briefing for quite some time, and I don't want it to get to the point where SP is wondering where 
this is. I'm going to go ahead and put a briefing on the calendar for next Wednesday if you think we can 

be in a place to brief him by them. 

Would that work? 

Thanks! 

3-{ayt:ey :ford: 
Deputy White House Liaison and Personal Aide to the Administrator 
Environmental Protection Agency 
ford.hayley@_epa.gov 
Phone: 202-564-2022 

Cel I: l_Personal Phone/ Ex. 6. i 
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Message 

From: Campbell, Ann [/o=Exchangelabs/ou=Exchange Administrative Group 

Sent: 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =b8c25a0c2fb648b6a94 7694a849231 le-Campbel I, Ann] 
3/9/2018 12:02:59 PM 

To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 

(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =119cd8b52dd 14305a84863124ad6d8a6-Ross, David] 

CC: Forsgren, Lee [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/en=a055d7329d5b470fbaa9920celb68a7d-Forsgren, D]; Best-Wong, Benita 

[/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =6ee 79b3d0fc0429b99f2c0548 lb0b9 5 7-bbestwon] 
FOR YOUR REVIEW: Draft QFRs 

Attachments: Senate EPW Hearing_QFRs for OW_Pruitt Hearing 02-28-18 Draft Responses_v2 clean .... docx 

Dave, as provided to you yesterday in hardcopy, please find attached the revised QFR responses. 

From: Peck, Gregory 
Sent: Wednesday, March 07, 2018 4:23 PM 
To: Ross, David P <ross.davidp@epa.gov> 
Cc: Orvin, Chris <0rvin.Chris@epa.gov>; Campbell, Ann <Campbell.Ann@epa.gov> 
Subject: Draft QFRs 

Dave: 

Attached are draft responses to the SEPW QFRs for Administrator Pruitt. Please let us know if you have any questions. 
This reflects Lee's input. 

Best, 
Greg 

Gregory E. Peck 
Chief of Staff 
Office of Water 
U.S. Environmental Protection Agency 
Washington D.C. 20460 

(202) 564-5778 
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Message 

From: Fotouhi, David [/o=Exchangelabs/ou=Exchange Administrative Group 

Sent: 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =febaf0d56aa b43f8a917 4b18218cl 182-Fotou hi, Da] 
9/20/2018 3:02:42 PM 

To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/en=Recipients/en=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Forsgren, Lee 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDIBOHF23SPDLT)/cn=Recipients/en=a055d7329d5b470fbaa9920celb68a7d-Forsgren, D]; Wildeman, Anna 

[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO HF 23SPDL T)/ en=Recip ients/ en =05dd0af69bfa40429e438b 7646502b99-Wil dema n, A]; McDonough, Owen 
[/o=Exchangelabs/ou=Exchange Administrative Group 
(FYDI BO H F23SPDL T)/ cn=Recip ients/ en =10a92c7 lb552413694fed6fa08522f 4f-M cDonough,] 

Subject: FW: NEW CWA DECISION in Clean Water Action v. EPA (D.C. Cir.), No. 18-5149 (appeal of decision re 705 stay) 

Attachments: sept 20 order staying case.pdf 

FYI, a small bit of good news regarding Steam Electric litigation. 

David Fotouhi 

Deputy General Counsel 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel: +1 202.564.1976 
fotouhi.david@,epa.aov 

From: Zomer, Jessica 

Sent: Thursday, September 20, 2018 10:59 AM 

To: OGC Immediate Office MGMT <0GC_lmmediate_Office_MGMT@epa.gov>; OGC Immediate Office Support 
<0GCFrontOfficeSupportStaff@epa.gov> 

Cc: Neugeboren, Steven <Neugeboren.Steven@epa.gov>; Levine, MaryEllen <levine.maryellen@epa.gov> 

Subject: NEW CWA DECISION in Clean Water Action v. EPA (D.C. Cir.), No. 18-5149 (appeal of decision re 705 stay) 

Favorable Development in D.C. Circuit APA Section 705 Litigation 

On September 20, 2018, the D.C. Circuit stayed Environmental Group-Appellants' appeal of the district 
court's (1) dismissal, as moot, of challenges to EPA's APA section 705 stay of parts of the 2015 steam 
electric ELG rule and (2) denial, for lack of jurisdiction, of appellants' motion to amend their complaint to 
add claims challenging the 2017 steam electric postponement rule. A separate petition for review of 
EPA's 705 stay was recently transferred to the Fifth Circuit Court of Appeals by the D.C. Circuit. In 
addition, briefing is currently underway in the Fifth Circuit on a petition for review of EPA's 2017 steam 
electric postponement rule, which delays by two years certain compliance deadlines in the 2015 ELG 
rule. The D.C. Circuit's September 20 order directs the parties to file motions to govern future 
proceedings within 30 days of resolution of either of the two Fifth Circuit petition for review cases 
mentioned above. 

Jessica Hall Zomer 

Office of General Counsel 
U.S. Environmental Protection Agency 
1200 .Pmrnsylvania Avmme, NW., Mail Code 2355A, Washington, DC 20460 
TeL (202) 564-3376 I zomer.jessica(a)epa.gov 
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Message 

From: Drinkard, Andrea [/o=Exchangelabs/ou=Exchange Administrative Group 

Sent: 
(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =808a6b 7b65bf44 7f93dad2f510feaf61-ADRI N KAR] 
2/7/2018 9 :54:56 PM 

To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group 

CC: 
(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =119cd8b52dd 14305a84863124ad6d8a6-Ross, David] 

Campbell, Ann [/o=Exchangelabs/ou=Exchange Administrative Group 

Subject: 

(FYDI BO HF 23SPDl T)/ en=Recip ients/ en =b8c25a0c2fb648b6a 94 7694a849231 le-Campbel I, Ann] 

USE THIS VERSION: Materials for Dave's Politico Interview 

Attachments: Ross_Politico lnterview_v2.docx; POLITICO Q&A Example and Recent Snider Stories.docx 

Hi Dave, 

The reporter added that she will likely ask a simple question about the steam electric ELG, so I added a short section to 
the version attached below. Thanks and apologies for the last minute change. 

-Andrea-

Briefing Document 

Ross Politico 
Interview_ v2.docx 

Recent Stories from the Reporter and Example Q&A Interview 

POLITICO Q&A 
Example and Re ... 

From: Drinkard, Andrea 
Sent: Wednesday, February 07, 2018 3:38 PM 
To: Ross, David P <ross.davidp@epa.gov> 
Cc: Campbell, Ann <Campbell.Ann@epa.gov> 
Subject: FW: Materials for Dave's Politico Interview 

Hi Dave, 

Region 1 will be printing out your interview prep for you, so you'll have a hard copy for your plane ride home tonight. I 
wanted to make sure you also had an electronic copy in case that's helpful. I've got 30 minutes of prep for you to meet 
with me and OPA (maybe Liz, but more likely Mike Abboud or Molly). Please let me and Ann know if you'd like to block 
any additional time on your calendar tomorrow. 

Thanks so much and hopefully you've had a good time in Region 1 and that you have a smooth trip back to DC. It's been 
"quiet" here without the team! 

-AD-

From: Drinkard, Andrea 
Sent: Wednesday, February 07, 2018 3:36 PM 

ED_002364B_00010113-00001 



To: St. Fleur, Marilyn <StFleur.Marilyn@epa.gov>; Bender, Emily <Bender.Emily@epa.gov>; Campbell, Ann 
<Campbell.Ann@epa.gov> 
Subject: Materials for Dave's Politico Interview 

Hi Marilyn, 

Thank you so much for helping us pull this package together for Dave. Please print the two documents listed below. The 
briefing doc should be first, followed by the recent stories doc. 

Thank you again for your help and please let me know if you have any questions! 

Briefing Document 
« File: Ross Politico Interview vl.docx » - -

Recent Stories from the Reporter and Example Q&A Interview 
« File: POLITICO Q&A Example and Recent Snider Stories.docx » 
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